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Access to municipal courts for international public organizations rests 
upon provisions of international agreements, as given ae through 
municipal legislation." 


A. Gonner Treaties from 1776 to- 1824 


For the purpose of analyzing their provisions concerning access to courts, 
commercial treaties which the United States has made may be grouped into 
(1) those from 1776 to 1824, (2) those from 1824 to 1928, (3) those from 1923 
to 1946, and (4) those sińce 1946. The Continental Congress approved in 
1776 a“ Treaty Plan” which did not contain rules as to aliens’ civil judicial 
remedies, although, there were some articles in it relative to judicial rights 
jn admiralty and prize proceedings. General access provisions did not, 
as a rule, appear in the treaties between-1776 and 1824. Of the twenty 
commercial treaties concluded during the period, only that which Pinckney 

negotiated “with- Spain in 1795 contained comprehensive clauses on the 
subject. It set forth thet ‘‘inhabitants of the territories’’ of each party 
were to have ‘“free access’’ to the courts of justice of the other party for the 
purpose of prosecuting suits for recovery of their property, the payment of 
debts and the satisfaction of their damages: This right of action was to 
be against citizens of the other country ‘‘or any other persons whatsoever, 
who may have taken refuge therein.” The proceedings and sentences were to 
be ‘‘the same as if the contending parties had been subjects or citizens of the 
said: country. 7 67 -The history of earlier negotiations with Spain indicates 
_ that the.provision concerning persons taking refuge resulted from previous 

: attempts to conclude extradition arrangements ‘applicable to. United States 
s territories and to adjoining Spanish territories. pac ` ; 


ör These may, as in the ĉase of the International Bank, provide that the organization 
dial have ‘‘full juridical personality,’ r and, in “particular, the capacity to contract, 
` acquire property and institute legal proceedings (60 Stat. 1440, Art. VII, Sec. 2), or, as 
in the case of the United Nations Charter (Art. 104) and a number of other multilateral 
instruments, proyide for ‘‘such legal eapacity’’ in the territories of the Member States 
‘as may be necessary for the exercise of the organisations’ functions and the fulfillment 
of their purposes. 

55 See the International Organizations Immunities Act, 59 Stat. 669, Secs. 1, 2. Speci- 
fied, inter alia, were the capacity to institute legal proceedings, and the enjoyment of 
immunity from suit and legal process in the same manner as foreign governments. As is 
well known, the United States has not acceded to the Convention on the Privileges and 
Immunities of thé United Nations (a text of which is in U. N. Doe. A/64, July 1, 1946; 
also this Journal, Supp., Vol. 43 (1949), p. 1).- 

` 58 Arts, 4, 5, 6 and 16 of the final draft (Journals of the Continental Congress, Vol. 
5, pp. 768-779) contained provisions relating to property ‘‘piratically taken? ? and carried 
into the ‘territories of the contracting: parties, and to the condemnation of contraband 
` goods. ae ` 

57 Art, 20. : i 
- 58 Extradition arrangements had been the subject of earlier negotiations, particularly 
those of 1786-87. A treaty plan dated Sept. 5, 1787, provided for mutual protection 
of nationals, but not of-malefactors fleeing from one country to the other, who were 
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Concerned for the rights of American citizens before Spanish tribunals, 
Pinckney secured provisions concerning the employment of counsel and 
. agents and the right to be present at trial proceedings.® The access-to- 
courts provisions of the treaty remained in effect until the Spanish-Amer- _ 
ican War, being renewed by the.treaty of 1819 © and reinterpreted by a 
‘protocol of 1877." The provisions comprised the major elements of what 
the United States was to secure in its commercial treaties during the last 
three quarters of the nineteenth century. ate 


to be surrendered. Miguel Gomez del Campillo, Relaciones Diplomaticas entre España 
y Los Estados Unidos, Vol. 1 (1944), pp. 385-398. Negotiations for a commercial 
treaty having been reopened in Madrid in 1791-92, Jefferson sent additional. instruc- 
tions to the American negotiators concerning an extradition convention. A part of the 
draft convention was as follows: 

‘The courts of justice of the United States and provinces shall be reciprocally 
open for the demand and recovery of debts due to any person inhabiting the one, from 
any person fled therefrom and found in the other, ‘in like manner as they are open to’ 
their own citizens; likewise for the recovery of the property, or the value thereof, carried 
away-from any person inhabiting the one, by any péison fled therefrom dnd found in the 
other; which carrying away shall give a right of civil action, whether the fugitive came to 
the original possession lawfully or unlawfully, even feloneously; likewise for the recovery 
of damages sustained by any forgery committed by- such fugitive. And the same pro- 
vision shall hold in favor of the-representatives of the original creditor or sufferer, and 
against the representatives of the original debtor, carrier away, or forger; also in favor 
of either Government, or of corporations, as of natural persons; but in no case shall the 
person of the defendant be imprisoned for the debt, though the process, whether original, 
mesne, or final, be, for the form sake, directed against his person. If-the time between 
the flight and the commencement of the action exceed not—years, it shall be counted 
but as one day under any act of limitations.’’? (Américan State Papers, Foreign 
Relations, Vol. 1, p. 258; italics inserted.) | a 8 Te 

In a paper on mutual delivery of fugitives from justice, Jefferson wrote: 

“í The carrying away of the property of another may also be reasonably made to found. 
a civil action.. ` 

‘“A conviction, then, may include forgery, and the carrying away of the property of 
‘others, under the head of— x 

‘3rd. Flight from debts. To remit the fugitive in this case, would be to remit him 
in every case: for, in the present state of things, it is next to impossible not to owe 
something. But I see neither injustice nor inconvenience in permitting the fugitive 
to be sued in our courts. The laws of some countries punishing the unfortunate debtor 
by perpetual imprisonment, he is right to liberate himself by flight; and it would be 
wrong to re-imprison him in the country to which he flees. Let all process, therefore, be 
confined to his property.’’ (Ibid., p. 258.) l ; 

59 On the negotiation of the treaty see, generally, S. F. Bemis, Pinckney’s Treaty 
(1926). Of Art. 20, Pinckney wrote that it ‘‘appears favorable to- us.’”? (American 
State Papers, Foreign Relations, Vol. 1, p. 546.) Portions of Art. 7 also had to do — 
with judicial remedies, covering (1) procedure in connection with -arrests for debts, and 
(2) foreigners’ employment of counsel and agents,.and the agents’ attendance at pro- 
ceedings and examinations. ‘‘The first part,” said Pinekney, ‘“faken from the 16th of 
Prussia; the latter part I added, because I considered it a good stipulation in all situa- 
tions, but particularly so in Spain.’’ (Zbid., p. 545.) 

60 8 Stat, 252, Art. 12. 6119 Stat. 656. 
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Of the eleven other commercial treaties which the United States concluded 
during this period with. European nations, four—with France, 1778 and 
1822, and with Britain, 1815 and 1818—contained relatively little on aliens’ 
rights in ordinary civil proceedings. Five contained provisions on suits 

against aliens for debt. By the treaty of 1782 with The Netherlands, such 
` actions were to be made ‘‘by the command and authority of Justice, and 
by the ordinary methods’’; court proceedings therein were to be ‘‘by way 
of Law, according to the- forms of Justice.” ° It was to be ‘‘lawful and 
free for the subjects of each Party, to employ such advocates, Attorneys, 
Notaries, Solicitors, or Factors, as they shall judge proper,’’ but there was 
no specific stipulation as to the alien’s having access to civil courts.** The 
treaty of 1783 with Sweden, as also that of 1816, provided that actions for 
debt should be ‘‘made by order and by authority of justice and according 
to the ordinary course.. . . for which process shall be in the way of right 
according to the forms of justice.” With Prussia (treaties of 1785 and 
1799) the United States agreed that in cases involving debts contracted by 
nationals of one party within: the jurisdiction of the other, actions should 
be ‘‘made and prosecuted by order and authority of law only and according 
to the regular course of proceedings usual in such cases.’’ © 

In the Jay Treaty, 1794, Article 3 (relating to commercial intercourse 
between the United States and British territory in America) recorded the 
two governments’ agreement to ‘‘promote this amicable intercourse, by caus- 
ing speedy and impartial justice to be done, and necessary: protection to be 
extended to all who may be concerned therein.” By Article 9, nationals 
of either party holding lands in the territory of the other might continue 
to hold, grant, sell or devise ‘‘as if they were natives.” Neither they nor. 
their assigns were, so far as the said lands and legal remedies incident 
thereto were concerned, to be regarded as aliens.°* 

With France, in the treaty of 1800, the United States agreed that, in 
eases of debts betwéen the nationals of the two countries, or between one 
state and an individual of the other, payment might be ‘‘ prosecuted in the 
same manner, as if there had been no misunderstanding between the two. 
States.’? 88 . 


628 Stat. 32, Art. 8. Substantially this language appears in the ‘‘plan’’ which was 
ineluded in the instructions of John Adams, American negotiator. Secret Journals of 
the Congress of the Confederation, Foreign Affairs, Vol. 2, pp. 377, 332-383. 

88 Art..7. Cf. Adams’ instructions (referred.to in preceding note), p. 882. 

648 Stat. 60, Art. 17. This article was one of those renewed by Art. 12 of the 1816 
treaty with Sweden and Norway. 

65 8 Stat. 84, 162 (Art. 16 in each ease), 68 6 8 Stat. 116. 

87 Provisions of this article, particularly as they affected State laws, became the sub- 
ject of judicial application. See, e.g., Fairfax’s Devisee v. Hunter’s Lessee, 7 Cr. 603 
(1813); Orr v. Hodgson, 4 Wheat. 453 (1819); Bright’s Lessee v. Rochester, 7 Wheat. 
535 (1822); Harden v. Fisher, 1 Wheat. 300 (1816). 

68 8 Stat. 178, Art. 5. 
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With one exception (the 1796 treaty with Tripoli), the seven treaties 
which the United States made with Barbary States during the period made 
express provision for civil disputes involving Americans. They permitted 
American consuls to exercise extraterritorial jurisdiction between Ameri- 
cans; ® three provided for consular jurisdiction in cases between Americans 
and nationals of third states.” Four stipulated the manner in which dis- 
putes between Americans and Barbary State nationals should be resolved. 
For example, each of the three treaties with Algiers set forth that such suits 
should be decided ‘‘by the Dey in person and no other.” By the treaty 
of 1797 with Tunis, trial was to be held in the presence of the consul or 
agent, who was to ‘‘endeavor to accommodate the difference.’’ 7 


B. Commercial Treaties from 1824 to 1923 


In this period the United States concluded more than eighty commercial 
treaties, all of the major areas of the world being represented by the other 
party states. Approximately half of the treaties contained clauses on access 
to courts. Since the consistent use of such provisions begins with the 
Colombian treaty of 1824, the negotiation of that instrument invites atten- 
tion. Included in the draft treaty which the Colombians presented was a 
clause by which the parties were to afford protection to 


citizens and subjects, traders, or professors of any liberal or mechanical 
art, whether residents or visitors, who may be found in their respective 
territories, opening and offering the courts of justice for their legal 
resort upon the same terms. as to the native or naturalized citizens of 
the country in which they may be.” 


The American counter-draft incorporated without material changes this 
proposal as to access.” In addition, the American draft proposed that 
citizens of each country should have in the other’s territory the right to 
employ counsel and agents, and that such agents should have ‘‘free access’ 
to be present at the proceedings in such cases, and at the taking of all ex- 
planations and evidences which may be exhibited in the said trials.” 15 
To the apparent surprise of the American negotiator, the other side’s re- 


68 Morocco, 1786, 8 Stat. 100, Art. 20; Algiers, 1795, 8 Stat, 133, Art. 15; Tunis, 1797, 
8 Stat. 157, Art. 20; Tripoli, 1805, 8 Stat. 214, Art. 18; Algiers, 1815, 8 Stat, 224, Art. 
19; Algiers, 1816, 8 Stat. 244, Art. 19. 

The 1796 treaty with Tripoli (8 Stat. 154) provided in Art. 9 for most-favored-nation 
treatment in connection with the privileges, immunities and jurisdiction of the consul. 

70 Tripoli, 1805, Art. 18; Algiers, 1815, Art. 19; Algiers, 1816, Art. 19. 

11 Treaty of 1795, Art. 15; treaty of 1815, Art. 19; treaty of 1816, Art. 19. 

72 Art, 22. 7 

78 American State Papers, Foreign Relations, Vol. 5, p. 709, Art. 5 of the Colombian 
project. 

74 Ibid., p. 713, Art. 5 of the American counter-draft. 

15 Ibid., p. 714, Art. 16 of the American counter-draft. 
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action to this proposal was that it would produce difficulties.’ To meet the 
latter, there was a re-phrasing, and the negotiators agreed upon the follow- 
ing (as Article 10): 


Both the contracting parties promise and engage formally to give 
their special protection to the persons and property of the citizens of 
each other of all occupations, who may be in the territories subject to 
the jurisdiction of the one or the other, transient or dwelling therein, 
leaving open and free to them the tribunals of justice for their judicial 
recourse, on the same terms which are usual and customary, with the 
natives or citizens of the country in which they may be; for which they 
may employ in defense of their rights such advocates, solicitors, no- 
taries, agents, and factors, as they may judge proper, in all their trials 
at law; and such citizens or agents shall have free opportunity to be 
present at the decisions and sentences of the tribunals, in all cases which 
may concern them, and likewise at the taking of all examinations and 
evidence which may be exhibited in the said trials.” 


The Colombian treaty thus sought to lay down (1) the persons to be 
entitled to access; (2) the basis on which they were to have such access; 
(3) the tribunals which were to be open; (4) the kinds of actions for which 
tribunals were to be opened; (5) the extent of the privilege of employing 
counsel and agents; and (6) procedural rights which were to be accorded. 
These broad lines were, as a rule, followed in subsequent treaties of the 
period, but there were variations with respect to each one of these lines. 

As to the persons entitled to access, practically all of the general access 
clauses limited the right to citizens and subjects of the contracting states 
(the term ‘‘national’’ not being used). The 1840 treaty with Hanover, 
however, spoke of ‘‘inhabitants,’’ and that of 1891 with Congo included 
‘inhabitants’? along with citizens." In a dozen or more instances, the 
language covered citizens ‘‘of all occupations,’ "° and in four treaties 
benefits were to go to citizens ‘‘of all classes and occupations.’ 8 


76 The American negotiator reported the reaction as follows: 

“Would ...,’ said the plenipotentiary of Colombia, ‘that legislation of this 
country was as perfect as that of the United States, in order to accede without hesitation 
to this article. But that advocates, proctors, agents, and factors should be present at all 
the proceedings of the tribunal in such cases, and at the taking of all examinations and 
declarations in the suits, would not fail to offer some difficulties in the forensic practices 
of this country.’ *’ (Ibid., pp. 726-727.) 

The American negotiator observed that: ‘‘As the citizens of all other countries are 
sure to enjoy the benefits of this article in the United States without any treaty, I ` 
thought that it could not be amiss to secure to our citizens in this way the enjoyment of 
like benefits.” (Zbid., p. 722.) 

778 Stat. 306. 78 8 Stat. 552, Art. 1; 27 Stat. 926, Art. 3. 

78 Colombia, 1824 (cited supra), Art. 10; Central America, 1825, 8 Stat. 322, Art. 12; 
Hanseatic Republies, 1827, 8 Stat. 366, Art. 8; Brazil, 1828, 8 Stat. 390, Art. 12; Mexico, 
1831, 8 Stat. 410, Art. 14; Chile, 1832, 8 Stat. 434, Art. 10; Venezuela, 1836, 8 Stat. 466, 
Art. 13; Ecuador, 1839, 8 Stat. 534, Art. 13; New Granada, 1846, 9 Stat. 881, Art. 13; 
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The language of the general access provisions did not settle the ques- 
tion of the right of non-resident aliens to sue. More than fifteen of the 
treaties mentioned as persons entitled to free access the citizens of the con- 
tracting parties ‘‘who may be in the territories of one or the other, transient 
or dwelling” therein,®+ while in a few instances the reference was simply 
to citizens of one state in the territories of the other. The remaining 
agreements did not specify physical presence in the country, but in almost 
all of them the access provisions occurred in connection with rights of 
establishment or sojourn. 

National treatment was, for the great majority of the access clauses dur- 
ing this period, the agreed basis. ‘The most common descriptive wording, 
illustrated in seventeen treaties, is ‘‘on the same terms which are usual and 
customary with the natives or citizens’’ of the territorial state. A few 
treaties specify ‘‘the same terms which are granted by the laws and usage 
of the country” to native citizens. With Paraguay (1859) it was agreed 
that, in the matter of access, nationals of the other party state were to have 
‘*the same rights and privileges as native citizens.” The Italian treaty 
of 1871 provided for access ‘‘without any other conditions, restrictions, 
or taxes than such as are imposed upon the natives.’’** Japan and the 
United States (1894) specified free access and continued with the statement 
that ‘‘all the rights and privileges enjoyed by native citizens or subjects”? 
should be enjoyed ‘‘in all other matters connected with the administration 
of justice.’’®* The 1850 treaty with Switzerland was, at least potentially, 
restrictive on the point of national treatment. Citizens of the two countries 


Guatemala, 1849, 10 Stat. 873, Art. 12; El Salvador, 1850, 10 Stat. 891, Art. 13; Bolivia, 
1858, 12 Stat. 1003, Art. 13; El Salvador, 1870, 18 (3) Stat. 725, Art. 13. 

80 Peru-Bolivia, 1836, 18 (2) Stat. 602, Art. 9; Peru, 1851, ibid. 612, Art. 19; Peru, 
1870, 18 (3) Stat. 698, Art. 16; Peru, 1887, 25 Stat. 1444, Art. 15. 

81 Colombia, 1824, 18 (2) Stat. 150, Art. 10; Hanseatic Republics, 1827, 18 (2) Stat. 
400, Art. 8; Central America, 1825, 18 (2) Stat. 95, Art.-12; Brazil, 1828, 18 (2) Stat. 
81, Art. 12; Mexico, 1831, 18 (2) Stat. 476, Art. 14; Chile, 1832, 18 (2) Stat. 104, Art. 
10; Peru-Bolivia, 1836, 18 (2) Stat. 602, Art. 9; Venezuela, 1836, 18 (2) Stat. 787, Art. 
13; Ecuador, 1859, 18 (2) Stat. 187, Art. 13; New Granada, 1846, 18 (2) Stat. 550, 
Art. 13; Guatemala, 1849, 18 (2) Stat. 378, Art. 12; El Salvador, 1850, 18 (2) Stat. 675, 
Art. 13; Peru, 1851, 18 (2) Stat. 612, Art. 19; Bolivia, 1858, 18 (2) Stat. 68, Art. 13; 
Peru, 1870, 18 (3) Stat. 698, Art, 16; El Salvador, 1870, 18 (3) Stat. 725, Art. 13; Peru, 
1887, 25 Stat. 1444, Art. 15. : 

82 See, for example, the treaty with the Two Sicilies, 1855, 18 (2) Stat. 778, Art. 7. 

83 Treaties cited in note 81, supra. 

84 See, for example, the treaty with Hanover, 1840, 18 (2) Stat. 387, Art. 1. In the 
treaty of 1864 with Haiti, which employed this formula, there was an express clause con- 
cerning the furnishing of security for costs, where this was required. £18 (2) Stat. 412, 
Art. 6.) 

. 8518 (2) Stat. 594, Art. 9. In four treaties (Costa Rica, 1851,.18 (2) Stat, 159, Art. 
7; Argentina, 1853, ibid. 16, Art. 8; Honduras, 1864, ibid. 426, Art. 7; Nicaragua, 1867, 
ibid. 566, Art. 7), the phraseology seems to leave some doubt as to whether national 
treatment was specified for access to courts, or only for the right to employ counsel. 
8618 (2) Stat. 439, Art. 23. 87 29 Stat. 848, Art. 1. 
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were to be ‘‘admitted and treated upon a footing of reciprocal equality 

. . where such admission and treatment shall not conflict with the consti- 
tional or legal provisions, as well federal as State and cantonal, of the con- 
tracting parties.” There was to be enjoyment of free access ‘‘in the same 
manner as native citizens” enjoyed it. Moreover, no pecuniary or other 
conditions were to be imposed upon the enjoyment of the rights more 
burdensome ‘‘than shall be imposed upon the citizens of the country where 
they reside, nor any condition whatever to which the latter shall not be 
subject.” A few treaties contained, in addition to general access-to- 
courts clauses, provisions whereby, in whatever related to the administra- 
tion of justice, citizens of one party in the territory of the other should 
‘‘reciprocally enjoy the same privileges, liberties, and rights as native 
citizens.’’ 8° ; 

An 1891 treaty with Congo, and one of 1902 with Spain, provided that 
access was to be accorded ‘‘on conforming to the laws regulating the 
matter.” °° With Serbia in 1881 the United States agreed that citizens 
of each party in the other’s territory should ‘‘have reciprocally free access 
... on conforming to the laws of the country,” and also accepted, as to 
access, the most-favored-nation principle.™ 

The courts open to aliens were, in the great majority of treaties of the 
period, described as the ‘‘courts of justice’ or the ‘‘tribunals of justice.’’ 
In three instances there was mention of ‘‘all degrees of jurisdiction estab- 
lished by law,’’ ?? 

There was some variation as to the purposes for which foreigners might 
have access to courts. Seventeen treaties made the courts available to aliens 
“‘for their judicial recourse.” °% Three granted specified access for aliens 
“‘in their litigious affairs.” °% Under several agreements aliens were to have 
access to tribunals ‘‘for the prosecution and defence of their just rights’’; °° 
three others employed the same formula but omitted the qualification 
‘just. ® Still others specified access ‘‘in cases’’ in which the alien 
might be a party.” The Italian treaty of 1871 used the formula, ‘‘in order 
to maintain and defend their own rights,’’ while under the Japanese treaty 
of 1894 aliens were to have access ‘‘in pursuit and defence of their 
rights.’’ °° i 


88 18 (2) Stat. 748, Art. 1. 

89 Illustrated in the 1851 treaty with Costa Rica, 18 (2) Stat. 159, Art. 8. 

90 27 Stat. 927, Art..3; 33 Stat. 2105, Art. 6. 

91 22 Stat. 963, Art. 4. 

82 The 1881 treaty with Serbia, 22 Stat. 963, and the two treaties cited in note 90, supra. 

88 Treaties cited in note 81, supra. 

94 Hanover, 1840, 18 (2) Stat. 387, Art. 1; PANE. 1846, ibid., 391, Art. 10; Mecklen- 
burg-Sehwerin, 1847, ibid., 467, Art. 10. 

95 Illustrated in the treaty of 1851 with Costa Rica, 18 (2) Stat. 159, Art. 7. 
» 06 As in Art. 4 of the 1881 treaty with Serbia, cited in note 92, supra. 

97 Illustrated in 1860 treaty with Venezuela, 18 (2) Stat. 797, Art. 3. 

9818 (2) Stat. 439, Art. 23; 29 Stat. 848, Art. 1. 
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All of the commercial treaties of the United States in which general access 
clauses appeared during this period also contained some provisions on the 
right to employ counsel and agents, but there was considerable variation 
in language. In a dozen cases, aliens were to have the right to ‘‘employ in 
defence of their rights, such advocates, solicitors, notaries, agents and fac- 
tors, as they may judge proper, in all their trials at law,” * and three of 
these provided that the litigant might appear in proper person.?°° The 
1855 treaty with the Two Sicilies provided that litigants of one contracting 
party might employ, ‘‘in defense of their interests and rights, such advocates, 
attorneys and other agents, being citizens or subjects of the other, as they 
may choose to select.” 1% The treaty of 1891 with Congo and that of 1902 
with Spain provided simply that litigants ‘‘can be represented by law- 
yers,’’ 1°? while others related the right, in terms, to local law. With Serbia, 
for example, it was agreed that the litigants could employ ‘‘in every case 
advocates, lawyers and agents of all classes authorized by the law of the 
country.’ 198 The 1864 treaty with Haiti authorized aliens to employ ‘‘in 
the defence of their interests . . . such advocates, solicitors, attorneys and 
other agents as they may think proper, agreeably to the laws and usage of 
the country.” + The Japanese treaty of thirty years later set forth that 
litigants were to ‘‘be at liberty equally with native citizens or subjects to 
choose and employ lawyers, advocates, and representatives to pursue and 
defend their rights” before the courts. 

Less than half of the treaties of the period specifically granted aliens 
procedural rights, such as that of being present at the taking of examina- 
tions. Of those which did,.the great majority were with Latin American 
countries. Thus the 1824 Colombian treaty specified free opportunity to be 
present at decisions and sentences, and eight other treaties followed this 
language." The commitment in one of these—with Chile, 18832—was 


99 Illustrated in Art. 10 of the 1824 treaty with Colombia, 18 (2) Stat. 150. 

100 New Granada, 1846, 18 (2) Stat. 550, Art. 13; El Salvador, 1850, ibid. 675, Art. 
18; Bl Salvador, 1870, 18 (3) Stat. 725. These treaties also specified that counsel might 
be employed in the prosecution and defense of rights. ` 

101 18 Stat. (2) 778, Art. 7. Cf. language of nearly a dozen other treaties giving 
aliens the right to employ ‘‘in all causes’? or ‘‘in defense of their rights?’ such advo- 
cates, attorneys, or other agents as they might think proper. Illustrated in Art. 19 of 
the 1851 treaty with Peru, 18 Stat. (2) 612, and in Art. 1 of the treaty with Hanover, 
1840, ibid. 387. 

102 27 Stat. 926, Art. 3; 33 ibid. 2105, Art. 6. 

103 22 Stat. 963, Art. 4. 

10418 (2) Stat. 412, Art. 6. 105 29 Stat. 848, Art. 1. 

106 Illustrated in the treaty with Central America, 1825, 18 (&) Stat. 95, Art. 12. One 
of the treaties in this group, that with Peru-Bolivia, 1836, 18 (2) Stat. 602, which in its 
Art. 9 followed the Colombian treaty formula, also contained the following: 

‘c... to render more explicit, and make more effectual, the so.emn promise and engage- 
ment hereinbefore mentioned, under circumstances to which one of the parties thereto has 
heretofore been exposed, it is hereby further stipulated and de2lared, that all the rights 
and privileges which are now enjoyed by, or may hereafter be conferred on, the citizens 
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modified by an additional convention signed in 1833. The latter recited 
that, since the ‘‘strict enforcement of this article may be in opposition to the 
established forms of the present due administration of justice’’ in Chile, that 
country was bound only to maintaina perfect equality between Chileans 
and Americans, the latter enjoying ‘‘no special favors or privileges.’’ 197 
The two treaties with El Salvador during the period granted the right to be 
present at decisions and sentences of tribunals, and accorded ‘‘all the rights 
and privileges accorded to the native citizen’’ in such instances.°* The Bo- 
livian treaty of 1858 granted the right of. presence at ‘‘accusations and 
sentences’’ and the ‘‘taking of all examinations and evidence’’ in the manner 
‘established by the laws of the country.’’#°° Aside from specific mention 
of procedural rights, the language of many treaties appears to have sub- 
sumed procedural rights in broad statements of national treatment with 
respect to access generally.**° 

A general access-to-courts clause appears in slightly less than half of 
the commercial treaties of the period, but many other treaties included 
` some type of provisions concerning access. Extraterritorial jurisdiction was | 
a subject of provisions in eighteen instances, beginning with the treaty of 
"1830 with Turkey and ending with that of 1903 with China? Six com- 
mercial treaties recorded agreement as to the administration of estates of 
deceased nationals. The 1875 treaty with Belgium provided for judicial 
remedies in case of the counterfeiting of trademarks.*4 

In the latter part of the period, corporations’ rights of access to courts 
came to be a subject of specific clauses. In a protocol of 1890, the United 
States and Greece agreed that ‘‘joint stock companies and other associations 
commercial industrial and financial,’’ constituted according to the laws in 
force in one country, could exercise in the other country the rights. and 
privileges set forth in Article 1 of the treaty of 1837, ‘‘including the right 
of appearing before tribunals for the purpose of bringing an action or of 
defending themselves with the sole condition that in exercising these rights 


of one of the contracting parties, by or in virtue of the constitution and laws of the other, 
respectively, shall be deemed and held to belong to, and inhere in, them, until such rights 
and privileges shall have been abrogated or withdrawn by an authority constitutionally 
or lawfully competent thereto.” _ 

10718 (2) Stat. 112, Art. 2. 

108 18 (2) Stat. 675, Art. 13; 18 (3) Stat. 725, Art. 13. 

108 18 (2) Stat. 68, Art. 18. 

110 See, for example, Mexico, 1831, 18 (2) Stat. 476, Art. 14; J: apan, 1894, 29 Stat. 
848, Art. 1. 

111 As to geographical distribution, approximately two thirds of the’ Fonera access 
clauses were in treaties with Latin American states. Most of the remainder were in 
treaties with European countries. E 

112 18 (2) Stat. 583, Art. 4; 33 Stat. 2208, Arts. 8, 15. 

118 Ilustrated in the treaty of 1828 with Prussia, 18 (2) Stat. 656, Art. 14. 

114.19 Stat, 628, Art, 15. 
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they always conform to the laws and customs” of the esumtry. Fourteen » 
years later the United States and Russia agreed upon the following: 


Corporations or Stock Companies, and other industrial or financial 
commercial organizations, domiciled in one of the two countries and 
on condition that they have been regularly organized in conformity to 
the laws in force in that country, shall be recognized as having a legal 
existence in the other country, and shall have therein especially the 
right to appear before the courts, whether for the purpose of bringing 
an action or of defending themselves.**® 


The 1911 treaty with Japan permitted corporations organized in one of 
the two countries to appear in the courts of the other, ‘‘either as plaintiffs or 
defendants, subject to the laws of such other Party.’’ 1” 

A development of the latter part of the period concerned aliens’ rights 
to bring, under civil liability statutes of the States of the Union, action for 
wrongful death. An alien residing in Italy brought, under Pennsylvania 
statutes, an action for the death of her husband. The State Supreme Court 
held that the statutes did not give non-resident aliens the benefit of such 
actions,“8 and the United States Supreme Court upheld this ruling. In- 
voking Articles 3 and 23 of the commercial treaty o? 1871 (the latter of 
which provided for general access to courts), the Italian Government pro- 
tested these American court decisions. The reply of the American Govern- 
ment was to the effect that the alien had been given access, and that the 
treaty did not purport to define substantive rights. A treaty of 1913, how- 
ever, amended the Italian treaty of 1871 so as to provide that a right of 
action under State civil liability statutes should not be restricted on account 
of the nationality of relatives or heirs otherwise entitled to bring such ac- 
tion. The United States Supreme Court held, nevertheless, that this 
treaty of 1913 did not give to non-resident alien beneficiaries the right to 
compensation under the Pennsylvania Workmen’s Compensation Act (which 
expressly excluded non-resident alien parents from receiving compensa- 


115 Malloy, Treaties, Vol. 1, p. 854. The Attorney General, having been asked whether 
any legal objection might exist to the United States’ giving assurance that Greek cor- 
porations would be embraced by the term ‘‘subjects’’ used in Art. 1 of the 1887 treaty, 
advised that there was no objection. 19 Op. Atty. Gen. 303 (1889), Miller. See also 
Foreign Relations, 1889, p. 481. 

116 36 Stat. 2163. On the point that this agreement did not exonerate a Russian cor- ` 
poration from the operation of the rule of forum non conveniens, see Universal Adjust- 
ment Corp. v. Midland Bank, Ltd. (Mass.), 184 N. E. 152 (1932). The court noted that 
the United States had sought this agreement after a holding by a Russian court that 
foreign corporations could enforee their rights in Russian courts only on the basis of 
special conventions concluded for that purpose. 

117 37 Stat. 1504, Art. 7. 118 Deni v. Pa. R. R. Co., 181 Pa. St. 525. 

119 Maiorano v. B. & O. R. R. Co., 213 U. B. 268 (1909). , 

120 Hackworth, Digest, Vol. 3, p. 574; Foreign Relations, 1909, pp. 391-393, ibid., 1910, 
pp. 657-673. 

121 38 Stat. 669, Art. 1. 
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tion).!?? More comprehensive provisions on civil liability (broad enough 
to cover benefits under workmen’s compensation laws) were to appear iw 
commercial treaties of the 1920’s and following.??* 


C. Commercial Treaties from 1923 to 1946 


In the twelve treaties of the inter-war period which followed substantially 
the ‘‘standard’’ form,’** there were provisions on general access to courts, 
judicial rights of corporations, and judicial benefits for aliens in connection 


122 Liberato v, Royer, 270 U. S. 535 (1926). See also Micaz v, Compensation Com- 
missioner (W. Va.), 18 S. E. (2d) 161 (1941), and note 127, infra. 

128 The treaty of 1920 with Siam (42 Stat. 1928), as also that of 1937 (53 (3) Stat. 
.1731), which did not follow the standard form of commercial treaty during the inter-war 
period, contained general aecess clauses for natural persons and for corporations, but no 
provisions concerning civil liability. (In addition, the 1920 treaty made provision for 
the right of ‘‘evocation’’ by the United States during a short period after the relinquish- 
ment of extraterritorial privileges which the United States relinquished.) Art. 4 of the 
1920 treaty (to which the corresponding article in the 1937 treaty is substantially 
similar) contained the following: 

‘í The citizens or subjects of the High Contracting Parties shall have free access to the 
courts of justice of the other in pursuit and defense of their rights; they shall be at 
liberty, equally with the native citizens or subjects, and with the citizens or subjects of 
the most favored nation, to choose and employ lawyers, advocates and representatives to 
pursue and defend their rights before such courts. There shall be no conditions or 
requirements imposed upon American citizens in connection with such access to the 
Courts of Justice in Siam, which do not apply to native citizens or subjects or to the 
citizens or subjects of the most favored nation.’ 

Art. 5 of the 1920 treaty provided as follows: 

‘‘Limited-lability and other companies and associations, already or hereafter to be 
organized in accordance with the laws of either High Contracting Party and domiciled 
in the territories of such Party, are authorized, in the territories of the other, to exercise 
their rights and appear in the courts either as plaintiffs or defendants, subject to the 
laws of such other Party. 

‘There shall be no conditions or requirements imposed upon American corporations, 
companies or associations, in connection with such access to the ‘Courts of Justice in 
Siam, which do not apply to such native corporations or associations, or to corporations, 
companies or associations of the most favored nation.’’ 

124 Treaties within this description were those with Germany, 1923, 44 Stat, 2182; 
Estonia, 1925, 44 Stat. 2379; Hungary, 1925, 44 Stat. 2441; El Salvador, 1926, 46 Stat. 
2817; Honduras, 1927, 45 Stat. 2618; Austria, 1928, 47 Stat. 1876; Latvia, 1928, 45 Stat. 
2641; Norway, 1928, 47 Stat. 2135; Poland, 1931, 48 Stat. 1507; Danzig (declaration of 
accession), 1931, 48 Stat. 1680; Finland, 1934, 49 Stat. 2659; Liberia, 1938, 54 Stat. 
1739. i 

On the point that the policy of the United States was to preserve uniformity in this 
type of treaty wherever possible, there is a statement of the Solicitor of the Department 
to the Secretary of State, May 15, 1923, State Department file (National Archives) 
711.522/9, and a telegram from the Secretary of State to the American Minister at 
Prague, dated April 1, 1927, ibid., 711.60£ 2/20. 

The Treaty of Establishment and Sojourn with Turkey, 1931, provided that nationals 
and corporations of the contracting states should enjoy most-favored-nation treatment 
with respect to ‘‘ judicial competence.’’ 47 Stat. 2432, Art. 1, 


T 
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with civil liability provisions of workmen’s compensation laws. The Ger- 
man treaty of 1923, which set the pattern for treaties of the period, included 
the following provisions: 


The nationals of each High Contracting Party shall enjoy freedom of” 
access to the courts of justice of the other on conforming to the local 
laws, as well for the prosecution as for the defense of their rights, and 
in all degrees of jurisdiction established by law. 


Limited liability and other corporations and associations, whether or 
not for pecuniary profit, which have been or may hereafter be organ- 
ized in accordance with and under the laws, national, state or provincial, 
of either High Contracting Party and maintain a central office within 
the territories thereof, shall have their juridical status recognized by 
the other High Contracting Party provided that they pursue no 
aims within its territories contrary to its laws. They shall enjoy free 
aecess to the courts of law and equity, on conforming to the laws 
regulating the matter, as well for the prosecution as for the defense 
of rights in all the degrees of jurisdiction established by law. 


e . . 


With respect to that form of protection granted by national, state or 
provincial laws establishing civil liability for injuries or for death, 
and giving to relatives or heirs or dependents of an injured party a 
right of action or a pecuniary benefit, such relatives or heirs or de- 
pendents of the injured party, himself a national of either of the High 
Contracting Parties and within any of the territories of the other, 
shall regardless of their alienage or residence outside of the territory 
where the injury occurred, enjoy the same rights and privileges as 
are or may be granted to nationals, and under like conditions.}”® 


Of the treaties of the period, that- with Estonia (1925) marked the great- 
est variation from the German treaty in the matters under review; in par- 
ticular, it included a protocol concerning the cautio judicatum solvi. 


125 The first and third of the quotations are from the first and second articles, respec- 
tively, of the German treaty (as cited in the preceding note); the second quotation is 
from Art. 12 of the same treaty. 

126 This protocol contained the following: 

‘í Exemptions from requirements of giving security or making deposits for costs in 
judicial proceedings (cautio judicatum solvi) and the benefit of free judicial aid are not 
embraced within the provisions of paragraph 3 of Article I of the Treaty, but in respect 
of these matters nationals of the United States in Esthonia and nationals of Esthonia 
in the United States shall be subject to the municipal laws applicable to aliens in 
general. It is, however, understood that inasmuch as in the United States privileges 
of this character are regulated largely by the laws of the several States, nationals of the 
United States, domiciled in States which accord such exemptions and benefits to nationals 
of Esthonia freely or on the basis of reciprocity shall be accorded the exemptions and 
benefits authorized by Esthonian law.’’ 

In the course of negotiations between the United States and Latvia, the latter country 
proposed provisions by which there would be (1) national treatment as to accesa to 
courts for vindicating claims and defending rights; (2) permission to assert claims 
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The standard provision in the inter-war treaties concerning civil liability 
apparently succeeded in assuring to treaty aliens the benefits of workmen’s 
compensation laws.'** 


D. Commercial Treaties Since 1946 


Post-World War II treaty-making by the United States has seen fur- 
ther progress in devising adequate formulas as to aliens’ rights of access to 
courts. By the end of 1952, the country had signed nine new commercial 
treaties,! not including an agreement with Italy supplementing the Italo- 
American commercial treaty signed February 2, 1948.19 All of these are 
full-length commercial treaties except the one with Ethiopia, which is in 
shorter form designed for countries not very far advanced in their adminis- 
trative and economic development. Three of the postwar instruments have 
come into force, another (that with Uruguay) has received the approval of 
the United States Senate, and hearings have begun to be held on the re- 
maining ones. All of the new treaties contain general access clauses. 
There are, in addition, some special rules applicable to corporations as 
litigants. 

All of the nine treaties provide for access on a naGonaltraatnent basis.?5 
The three treaties which had come into force by the end of 1952, as also the 
treaties signed with Uruguay, Colombia, Denmark, Greece and Israel, speci- 


against the ‘government of the territorial state and its organs before the courts and 
‘tother proper authorities’’; (3) most-favored-nation treatment as to ‘‘other matters 
connected with the administration of justice’? and as to employing such barristers, 
solicitors, and agents of any kind ‘‘as may be authorized by the laws of the country.’? 
State Department’ file (National Archives), 711.60p 2/1. 

127 The pertinent provisions of the treaties of the inter-war period mentioned not only . 
a ‘‘right of action’? but also ‘‘pecuniary compensation,’’ and stated that protection 
was to be accorded regardless of the alienage (or ‘‘residence outside of the territory 
where the injury oceurred’’) of the relatives, heirs or dependents of the injured party. 
In Antosz v. State Compensation Commissioner (W. Va.), 43 S. E. (2nd) 397 (1947), a 
claim for compensation by a non-resident Polish national for the death of her husband 
was upheld, primarily on the basis of the treaty of 1931 with Poland, despite express 
provisions of West Virginia law that non-resident aliens were not entitled to such benefits. 
(See notes 118-122, supra.) 

128 With China, 1946, Treaties and Other International Acts Series, No. 1871; with 
Italy, 1948, ibid., No. 1965; with Ireland, 1950, ibid, No. 2155; with Uruguay, 1949, 
Sen. Ex. D, 81st Cong., 2d Sess.; with Colombia, Apr. 26, 1951, Sen. Ex, M, 82d Cong., 
lst Sess.; with Greece, August 3, 1951, Sen. Ex. J, 82d Cong., 2d Sess.; with Israel, 
Aug. 23, 1951, Sen. Ex. R, 82d Cong., 1st Sess.; with Ethiopia, Sept. 7, 1951, Sen. Ex. F, 
82d Cong., 2d Sess.; with Denmark, Oct. 1, 1951, Sen. Ex. I, 82d Cong., 2d Sess. 

129 The text of this supplemental agreement is in Sen. Ex. H, 82d Cong., 2d Sess. 
` 130 See Hearings of May 9, 1952, before a subcommittee of the Senate Committee on 
Foreign Relations. ; 

181 There is some variation in wording. The language which seems to have become 
standard refers to ‘‘access to the courts of justice and to administrative tribunals and 
agencies within the territories of the other Party, in all degrees of jurisdiction, both in 
pursuit and in defense of their rights.’’ 
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fied, although not in identical language, aliens’ rights to employ lawyers and 
representatives.*? (Distinct from these clauses, and in a different context, 
are provisions to the effect that treaty aliens may employ attorneys, along 
with other personnel, regardless of nationality, for work in connection with 
the enterprises which alien nationals and companies may conduct.?**) 
Each of the nine treaties, except that with Uruguay, provides for most- 
favored-nation, as well as national, treatment in the matter of access to 
courts.°* An exchange of notes accompanying the Ethiopian treaty 
records 


... the firm desire of ... the Imperial Ethiopian Government to 
provide at all times-a modern and enlightened system of courts and 
judicial administration. 


When the High Court is hearing a matter, 


American citizens shall have the right to demand that one of the judges 
sitting shall have had judicial experience in other lands, and . . . any 
American citizen who is a party to any proceedings, civil or criminal, 
within the jurisdiction of a regional, communal or provincial court, 
may elect to have the case transferred without additional fee or charge 
to the High Court for trial. 


As to key words used, four of the treaties provide that the word ‘‘access’’ 
comprehends, among other things, legal aid and security for costs and 
judgment." On the same point, the treaty with Ireland provides that: 


The term ‘‘access to the courts’’ is used . . . without prejudice to. the 
right of a court of-either Party to order a company of the other, suing 
or applying to it, to give security for costs where such company fails to 
show that it has substantial available and sufficient assets within the 
jurisdiction of such court. Moreover, when a company of either Party 

- is plaintiff in a court of the other, it may be required, in its writ of 
summons, to give its address, which must be that of its domicile or 
residence, and not merely that of its place of business.* 


132 See, for example, in the treaty with Ireland, Art. VI, 1 (d), on ‘‘employing at- 
torneys, interpreters and other agents and employees of their choice,’’? which follows 
immediately after the general access clause. 

183 See, for example, Art. V, par. 4, of the treaty with Uruguay. 

134 The treaty with Israel specified an exception to the general access provisions, as 
follows: ‘‘The first sentence of Article V, paragraph 1, shall not obligate either Party 
with respect to entertaining an action where a decree of dissolution of marriage is sought 
by an alien. For this purpose, decree of dissolution of marriage includes a decree of 
divorce and a decree of nullity.’’ (Protocol, par. 2.) 

135 There is some variation in language, reference sometimes being to ‘‘free’’ legal 
aid and to ‘‘exemption’’ from providing security for costs and judgment. See Protocol, 
par. 1, of Danish treaty; Protocol, par. 1, of Israel treaty; Art. XXIV, par. 5, of 
. Greek treaty; Protocol, par. 3, of Colombian treaty. 

136 Protocol, par. 4, See also the final sentence of Art. VII, par. 2, of the Ethiopian | 
treaty (according national and most-favored-nation treatment as to access to courts): 
‘í The provisions of this paragraph shall not be deemed to affect the applicable laws with 
respect to cautio judicatum solvi provided the requirements thereof are not excessive or 
arbitrary.’? 
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The matter of access to courts for corporations is the subject of special 
provisions designed to assure access even when the companies concerned are 
not engaged in activities in the foreign state in which they may wish to sue. 
The case of a company desiring to bring an action in a foreign court for 
alleged infringement of a patent right would afford a simple illustration. 
Each of the nine treaties provides for recognition by each party of the com- 
panies organized under the applicable laws and regulations of the other 
party. Seven of them specify that such companies shall have the right of 
access to courts, even when they are not engaged in business in the territory 
of the other party, without any requirement of registration or domestica- 
tion." 

In each of the first two commercial treaties perfected in the post- 
World War II period, the parties reserved the right to deny advantages 
(accorded by the treaty) to any company in the ownership or direction of 
which nationals of any third country or countries have a controlling in- 
terest.“8 Beginning with the Uruguayan treaty, this permissive provision 
was modified so as to allow the withholding of advantages ‘‘except with 
respect to recognition of juridical status and with respect to access to 
courts.” 139° The exception has apparently become a standard feature, 
although the language is not always the same.*° 


IV. CONCLUSIONS 


There appears to be a recognized principle of customary international law 
giving to aliens rights of access to courts on a reasonable basis. The manner 
in which this principle shall be applied has presented practical questions 
for legislators and judges, as well as for treaty-makers. Some publicists 
hold that the basis on which access to courts can rightfully be demanded 
for aliens is the same as that applicable to nationals of the forum state. 
Declaratory treaty provisions have emphasized the-principle of international 
law, and there has been frequent assent to the national-treatment (as well as 
most-favored-nation treatment) basis. While types of international agree- 
ments other than commercial treaties have had some part in the process, 
commercial treaties have, for the United States, been a principal means of 
acknowledging the principle and setting standards for applying it. The 

137 The treaty with China allows this to be done ‘‘upon the filing, at any time prior to 
appearance before such courts, tribunals or agencies, of reasonable particulars required 
by the laws and regulations of such other High Contracting Party without any require- 
ment of registration or domestication.’’ (Art. VI, par. 4.) 

On the problem in general, see Elvin R. Latty, ‘‘International Standing in Court of 
Foreign Corporations,’’ 29 Michigan Law Review (1930), 28-40. , 

138 As illustrated in Art. XXIV, par. 5, of the treaty with Italy, signed Feb. 2, 1948. 

139 Art. XVIII, par. 1 (e). 

140 Bee, for example, Art. XXIII, par. 1 (£), of the Greek treaty, final sentence: 
‘í... the provisions of the present Treaty relating to the juridical status of foreign 
companies and their appearance in court, are excepted from the limiting provisions of 
the present subparagraph.’’ 


48 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


commercial treaty réle here has been somewhat in contrast to that with 
respect to such a subject as protection of aliens’ property against uncom- 
pensated appropriation, where a tendency on the part of some foreign states 
to challenge the underlying principle or to disagree upon a formula for 
applying it has sometimes seemed to justify the spelling out of commitments 
in rather precise terms.*** 

Except for those in Pinckney’s treaty in 1795, comprehensive provisions 
on access to courts were lacking in United States commercial treaties before 
1824. In that year a treaty with Colombia set the broad lines which Amer- 
ican policy largely followed throughout the century. This policy came, 
in the twentieth century, to include effort to assure, through express pro- 
visions, that corporations as well as natural persons would be able to sue in 
courts of another party state, without domestication in such state. It also 
Jed to effort for agreed interpretation which would protect corporations 
against undue hardships under municipal law rules concerning the cautio 
judicatum solvi, although the United States has not always succeeded in 
getting agreements on exemption from these rules. 

Recent American treaty policy has continued to offer general access com- 
mitments—in keeping with the liberal attitude toward aliens as litigants 
under American municipal law—as well as provisions whereby aliens may 
have reasonable opportunity to choose counsel and agents. In very recent 
treaties, the common reservation by which a state may deny treaty ad- 
vantages generally to a corporation that is controlled by third-state nationals 
has not ordinarily authorized a denial of such a corporation’s juridical 
status or its access to courts ‘‘in all degrees of jurisdiction.” 

A comparative analysis of national practices on access to courts is beyond 
the scope of the present study, which has dealt essentially with only 
one state’s treaty policy. Should such an analysis reveal a general ad- 
herence to the principle concerning access and to the standards of appli- 
cation on which the United States has sought agreement with other states, 
this would seem to indicate some progress toward the general according of 
access to natural persons gua human beings, and not merely as nationals of 
particular states. With respect to artificial persons, recent commercial 
treaty policy of the United States seems to classify recognition of juridical 
status and access to courts as very basic among their treaty-protected rights. 
and privileges. 

141 Cf. Robert R. Wilson, ‘‘ Property-Protection Provisions in United States Commerical 
Treaties,’’ this JOURNAL, Vol. 45 (1951), pp. 83, 105. 
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The implementation of Article 18 of the Covenant of the League of 
Nations,! which was designed to usher in a new era of open diplomacy, 
may be regarded as one of the more successful achievements of that organi- 
zation. This fact may be evidenced by the decision of the drafters of the 
Charter of the United Nations to continue the practice of registration 
and publication of treaties which had been developed under the aegis of 
the League. The delegates at San Francisco, in setting up a new system 
to regulate this practice, were concerned, among other things, to avoid the 
difficulties which had arisen in connection with the interpretation of Article 
18 generally, and in particular with the interpretation of the terms 
“‘treaty’’ and ‘‘international engagement’’ which appear therein. Article 
102 of the Charter, which reads as follows, was the result of their efforts: 


1. Every treaty and every international agreement entered into by 
any Member of the United Nations after the present Charter comes 
into force shall as soon as possible be registered with the Secretariat 
and published by it. 

2. No party to any such treaty or international agreement which has 
not been registered in accordance with the provisions of paragraph 1 
of this Article may invoke that treaty or agreement before any organ 
of the United Nations. 


It is the purpose of the present study to analyze the terms ‘‘treaty’’ and 
“international agreement’’ in the above-quoted article, in order to de- 
termine how far one of the principal objectives of those responsible for its 
formulation may be said to have succeeded. 


* Legal Department, United Nations Secretariat. The views expressed in this article 
are the personal views of the author. 

1 The text of Art. 18 reads as follows: : 

‘«Every treaty or international engagement entered into hereafter by any Member of 
the League shall be forthwith registered with the Secretariat and shall as soon as 
possible be published by it. No such treaty or international engagement shall be bind- 
ing until so registered.’? 
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I. COMPARISON BETWEEN INTERPRETATIONS OF ARTICLE 18 oF 
THE COVENANT AND ARTICLE 102 or THE CHARTER 


It is first pertinent to compare the various official interpretations which 
were made with regard to the scope of Article 18 of the Covenant with the 
analogous ones which have been made up to the time of writing? with 
respect to that of Article 102 of the Charter. With regard to the latter, 
the General Assembly took an early step on December 14, 1946, when 
it adopted, on the recommendation of its Legal Committee, certain Regula- 
tions to give effect to Article 102. Article 1 of these Regulations, which is 
the most relevant for the present purposes, reads as follows: 


1. Every treaty or international agreement, whatever its form and 
descriptive name, entered into by one or more Members of the United 
Nations after 24 October 1945, the date of the coming into force of 
the Charter, shall as soon as possible be registered with the Secretariat 
in accordance with these regulations. 

2. Registration shall not take place until the treaty or international 
agreement has come into force between two or more of the parties 
thereto. 

3. Such registration may be effected by any party or in accordance 
with article 4 of these regulations. 

4, The Secretariat shall record the treaties and international agree- 
ments so registered in a Register established for that purpose.® 


Likewise a memorandum which was prepared by the Secretary General 
of the League and approved by the League Council on May 19, 1920, 
interpreted the reference in Article 18 to ‘‘Every treaty or international 
engagement,’’ to comprise, inter alia, 


. . not only every formal Treaty of whatsoever character and every 
International Convention, but also any other International Engage- 
ment or Act by which nations or their Governments intend to establish 
legal obligations between themselves and another State, Nation, or 
Government.* 


It would appear that this formula is more inclusive than that contained in 
Article 1 of the Regulations adopted by the General Assembly, and this 
view is supported by the following statement contained in the Report of 
the Rapporteur of Committee IV/2 at San Francisco which drafted the 
text of Article 102: 


The Committee has proposed the adoption of tae term ‘‘agreement’’ 
in preference to the term ‘‘engagement’’ which may fall outside the 
strict meaning of the word ‘‘agreement.’’° 


2 May 1, 1952. 

s U.N. Doc. A/64/Add.1, Resolution 97 (I). 

4 League of Nations Treaty Series, Vol. I, p. 9. See Hudson, ‘‘The Registration and 
Publication of Treaties,’’ this JOURNAL, Vol. 19 (1925), pp. 273-292, at p. 276. 

5 United Nations Conference on International Organization (hereinafter cited as 
U.N.C.1.0.), Documents, Vol. 13, Commission IV, p. 705. See also verbatim minutes of 
eleventh meeting of Committee IV/2, U.N.C.I.O. Does., Vol. 87. 
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It would thus seem that not all the denominations of instruments ° which 
were registrable under Article 18 of the League Covenant will ipso facto 
be registrable under Article 102 of the Charter. It is for this reason not 
thought instructive for the present purposes to attempt an exhaustive 
enumeration of all the denominations which fell within the scope of ‘‘treaty 
and international engagement.’’7 

To consider the term ‘‘international engagement’’ separately, it may 
be seriously contended that it has a generic quality; a view to which the 
formula contained in the Memorandum approved by the League Council 
lends support. The reference to ‘‘not only every formal Treaty . . . but 
also any other International Engagement or Act by which nations... 
intend to establish legal obligations . . .’’ is both an admission that the 
term ‘‘treaty’’ itself is more generally reserved for a ‘‘formal’’ instrument, 
and an indication of the fact that a state may assume a binding obligation 
by means of an instrument which may not fall within the seope of this 
term, even in its generic sense. Thus it may be said that the term ‘‘inter- 
national engagement’’ was of considerable importance as a generic alter- 
native to ‘‘treaty’’ for purposes of registration under the Covenant.® 
Mutatis mutandis, the term ‘‘international agreement’’ has generic quali- 
ties which cannot be overlooked. 

At the same time, it must be borne in mind that the terms ‘‘engage- 
ment” and ‘‘agreement’’ do not bear equal juridical significance and that 
the generic scope of the latter is more limited than that of the former. Nor 
must it be forgotten that the term ‘‘agreement’’ itself may be a species of 
“treaty.” Conversely, it may also be argued that the term ‘‘treaty’’ is 
itself but a species of ‘‘international agreement.’’ From this it is but a 
short step to the view that it would add to the logical pattern of the whole 
subject to use the phrase ‘‘law of international agreements,’’ rather than 
“law of treaties.’’ ® 


6 The word ‘‘instrument’’ has been used in this study as a useful term to denote every 
written type of treaty or international agreement, but without regard as to whether in 
any particular case such an ‘‘instrument’’ is a ‘‘treaty’’ or ‘‘international agreement’? 
within the meaning of Art. 102 of the Charter. 

7 See, for a partial list of such denominations, Hudson, loc. cit., p. 277. Moreover, 
it may be doubted whether an inquiry into the practice of the Organization of American 
States would be of any assistance in the present connection, since the Lima Resolution 
of Dee. 23, 1938, under the terms of which the registration proceeds, only motets to the 
term ‘‘treaty.’? See Hudson, this JOURNAL, Vol. 38 (1944), p. 98. 

8 It is interesting to note that the Report of Sub-Committee No. 5 of the First Com- 
mittee of the Assembly of the League of Nations (1921), reads in part: ‘‘ According to. 
Article 18 the duty of registration applied not only to treaties properly so-called, but to 
all ‘international engagements,’ that is to say, to all agreements which give rise to 
international legal obligations. The phrase is of an entirely general nature, and, as it 
appears in the Covenant, makes it impossible to except any international agreements 
on the ground either of their nature, or their form, or their importance, or of their 
duration, or of the capacity of the authorities which have legitimately concluded them.’’ 
League of Nations Records, 2nd Assembly, Meetings of Committees, E & F, p. 167. 

9 See p. 61 infra. 
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It may be acknowledged that most instruments which were registrable 
under Article 18 of the Covenant were characterized as ‘‘international en- 
gagements,’’?° and it was the fear lest this term should carry too wide 
an implication, that led Committee IV/2 at San Francisco to prefer the 
term ‘‘agreement.’’ It was considered, for instance, that ‘‘the term 
engagement might be taken to include instruments such as commercial 
contracts ... which are not strictly speaking ‘international agree- 
ments’. It must be assumed, however, that the Committee did not 
intend to exclude commercial contracts and other technical agreements 
concluded, for instance, on a ministerial or departmental level between 
two or. more states,’* but merely commercial contracts concluded between 
parties not possessing the ‘‘treaty-making power’’ in the states concerned. 
This assumption is borne out by a statement made in the Sixth Committee 
of the General Assembly on October 29, 1947, by the representative of the 
United Kingdom, Mr. Beckett (as he then was), who stated that: 


A great many of the international agreements concluded were of 
a financial, commercial or technical character, and the ministries 
concerned were not the Foreign Offices but the Ministries of Finance, 
Commerce, and so forth. Nevertheless, in principle, the provisions 
of the Charter applied to those agreements as they did to political 
ones. 

. as the Charter referred to ‘‘every treaty or international 
agreement,’’ the Members of the Committee would probably agree 
that commercial, financial and other technical agreements and treaties 
all belonged in that category. 


10 It may be confidently assumed that the ‘‘Declaration of Principles,’? known as the 
Atlantic Charter, issued by the Prime Minister of the United Kingdom and the President 
of the United States on Aug. 14, 1941, was an ‘‘international engagement.’’ The 
Atlantic Charter was included as a ‘‘related Document’? to the ‘‘ Declaration by United 
Nations, done at Washington on January 1, 1942’? which was registered with the 
League of Nations by the United Kingdom, League of Nations Treaty Series, Vol. CCIV, 
p. 381. It may be remarked that the Atlantic Charter is one of the most unlegalistic 
instruments ever registered, and is not couched in language of legal obligation. How- 
ever, the fact that the instrument records an agreement sufficient to regard it as an 
‘international engagement,’’ is undeniable. 

11 U.N.C.1.0. Does., Vol. 13, Commission IV, p. 627. A fortiori the presumption is 
raised that such instruments can neither be regarded as forming part of the genus 
““treaty.?? : j 

12 See Mervyn Jones, ‘‘International Agreements other than Interstate Treaties— 
Modern Developments,’’ in British Year Book of International Law, Vol. 21 (1944), pp. 
111-122. He discusses not the designation of agreements, but the parties thereto. 

13 General Assembly, 2nd Sess., Official Records, Sixth Committee, pp. 116-117. See 
also, Verbatim Minutes of Third Meeting of Committee IV/2, U.N.C.LO. Does., Vol. 86. 
It is thought that a postal services agreement, such as that concluded between the United 
Kingdom (on behalf of Mauritius) and Portugal (on behalf of Mozambique), and signed 
by the respective postmasters general of the two colonies, U. N. Treaty Series (herein- 
after cited as U.N.T.S.), Vol. 5, p. 263, is of the type contemplated in this statement. 
Per contra, see Fawcett, ‘‘Treaty Relations of British Overseas Territories,’’ British 
Year Book of International Law, Vol. 26 (1949), p. 105, footnote 2; but see The 
International Law Quarterly, Vol. 3 (1950), pp. 449-452. 
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It_is clear, indeed, that such inter-governmental commercial agreements 
are registrable. However, the representative of the United Kingdom 
drew attention to the fact that certain types—and Committee IV/2 at 
San Francisco may well have had these in mind—should not be so con- 
sidered. He referred to the fact that an inter-governmental agreement 


would not constitute an ‘‘international agreement’’ for the purposes of 


registration, if it concerned a transaction of the same character as that 
which could be concluded by private persons or corporations, and was 
governed by municipal law, and therefore by private international law 
rather than by public international law.** This may be accepted as a 
_ sound statement of the legal position. 

Despite the fact that no definition was reached at San Francisco of the 


term ‘‘international agreement,’’ and that its precise scope was not de- 


limited, considerable assistance can be gained from the following often- 
cited interpretative statement to be found in the Report of Committee 
Iv/2: 


The word ‘‘agreement’’ must be understood as including unilateral 
engagements ë of an international character which have been ac- 
cepted by the State in whose favor such an engagement has been. 
entered into.t¢ ` f 


Thus, in the light of this interpretation, the United Nations Secretariat 
has considered. that for purposes of registration the following fall within 
this category of ‘“‘unilateral engagements”: 17 


Instruments of accession to the United Nations submitted by new 
Members which constitute their acceptance of the obligations of the 
Charter ; 18 


14 General Assembly, 2nd Sess., Official Records, Sixth Committee, p. 117. See also, 
Mann, ‘‘The Law Governing State Contracts,’’ British Year Book of International Law, 
Vol. 21 (1944), pp. 11-33. 

15 The term ‘‘unilateral declaration’’ would have been preferable on account of its 
greater precision, since the use of the word ‘‘engagement’’ may give rise to the possi- 
bilities of confusion. It may be mentioned that the Draft Convention on the Law of 
Treaties (hereinafter cited and referred to as the Harvard Draft), prepared by the 
Research in International Law, Harvard Law School, Cambridge, Mass., 1935 (this 
JOURNAL, Supp., Vol. 29 (1935), p. 653), uses the term ‘‘unipartite declaration.’? How- 
ever, ‘‘unipartite’’ would appear to be a terminological misuse. 

16 U.N.C.I.O. Docs., Vol. 13, Commission IV, p. 705. 

17To this effect see note by Secretariat, U.N.T.S., Vol. 1, p. xvi. It would seem 
clear in this respect that the functions of the Secretariat are not purely ministerial, 
and that they must extend to a legal determination of what constitutes a ‘‘treaty’’ or 
‘international agreement.’’ See Schachter, ‘‘The Development of International Law 
through the Legal Opinions of the United Nations Secretariat,’’ British Year Book of 
International Law, Vol. 25 (1948), pp. 91-132, at p. 128. In this connection the atti- 
tude adopted by the first Secretary General of the League may be contrasted. See Parry, 
**Some Recent Developments in the making of Multi-Partite Treaties,’’ Transactions. 
of the Grotius Society, Vol. 36 (1951), pp. 149-189, at p. 163. 

18 It may be noted that some such instruments are entitled: ‘Declaration of Ac- 
eeptance of the Obligations Contained in the Charter of the United Nations’’; eg, 
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Declarations of Acceptance of the Optional Clause of Compulsory 
Jurisdiction of the International Court of Justice, made by States 
under Article 36, paragraph 2, of the Statute of the Court.2® 


It is doubtful, however, whether this statement is as inclusive as the 
phrase to be found in the League Council Memorandum, namely, ‘‘any 
other International Engagement or Act by which nations ... intend 
to establish legal obligations ...,’’ which would appear to cover a 
species of international engagement which cannot be considered as an 
‘agreement’? within the meaning of Article 102. According to the in- 
terpretative statement, a ‘‘unilateral engagement of an international 
character’’ is registrable if it has been ‘‘accepted by the State in whose 
favor such an engagement has been entered into.’’ It is not proposed to 
analyze where the ‘‘acceptance’’ lies in the two classes of unilateral engage- 
ments set out above, since their registrability has already been established. 
However, the question may be raised of a unilateral engagement which 
has been entered into by a state but not accepted expressly, or even 
tacitly, by the state or states in whose favor it has been made. It must 
be considered that a state entering into such a unilateral: engagement, 
whether for a quid pro quo or not—and the private law analogy of con- 
sideration is inapplicable—does so with the intent that the other state or 
states in respect of which the engagement is made, may legally rely upon 
the obligations therein assumed in their relations with such state. <A 
fortiori such an engagement must be considered as internationally bind- 
ing upon the latter, even without its acceptance, express or tacit, by any 
other state, and would have fallen within the scope of the League Council 
Memorandum because of the intention ‘‘to establish legal obligations’ 


the Declaration made by Burma and registered ex officio by the Secretariat, U.N.T.S., 
Vol. 15, p. 3. See also Comment to the Harvard Draft, loc. cit., p. 691, where the nature 
of declarations made by new Members to the League of Nations at the time of their 
admission is discussed. 

19 The representative of the United Kingdom agreed with the Secretariat’s view of 
such declarations, but the representative of Poland did not. General Assembly, 2nd 
Sess., Official Records, Sixth Committee, pp. 120-122. It may also be noted that 
Kelsen, in his Law of the United Nations (1950), at p. 705, footnote 7, characterizes 
them as ‘‘international undertakings,’’ citing U.N. Doc. A/380, and rightly remarks 
that neither Art. 102 of the Charter nor the Registration Regulations refer to ‘‘inter- 
national undertakings.’’ It may be mentioned, however, that the original text of 
U.N. Doc. A/380, was in French, and that the declarations were referred to in that 
language ‘‘comme constituant des engagements internationaux.’’ 

20 See the Eastern Greenland Case, P. C. I. J., Series A/B, No. 53, p. 69 et seg., where 
the Permanent Court of International Justice held as binding upon the Norwegian Gov- 
ernment an oral declaration made by M. Ihlen, the Norwegian Foreign Minister, to the 
Danish Foreign Minister to the effect that the plans of the Danish Government respecting 
Danish severeignty over Eastern Greenland would meet with no difficulties on the part 
of Norway. See, for comment on this case, Garner in this JOURNAL, Vol. 27 (1933), 
pp. 493-497, where he cites some precedents. See also Comment to the Harvard Draft, 
loc. cit., p. 728 et seq. 
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on the part of the state entering into the engagement. However, it is 
submitted that it does not, prior to its acceptance, constitute an ‘‘agree- 
ment” within the meaning of the San Francisco interpretative statement. 
Moreover, it is rendered further insusceptible to registration under the 
Charter by reason of the requirement of the Registration Regulations 
that ‘‘registration shall not take place until the treaty or international 
agreement has come into force between two or more of the parties 
thereto.’’ (Article 1, par. 2.) 

It is not suggested that this is necessarily a lacuna in the Regulations; 
nevertheless, an anomalous situation is created by the distinction which 
may be made between when an international agreement is ‘‘in force” and 
when it is ‘‘internationally binding.’’ On the one hand, it may be said 
that an international agreement cannot be considered as an ‘‘agreement”’ 
according to the accepted principles of international law. until it has 
entered into force; that is, until two or more parties have mutually con- 
sented to become legally bound by an agreed text. On the other hand, 
as has been shown already, it may be equally considered that a state may 
enter into an agreement qua another state or states, and be internationally 
` bound by the agreement even without its acceptance by the state or states 
in whose favor it is made. However, for the purposes of the registration 
of such an agreement, its acceptance must remain the ruling determinant.” 

This distinction between when an international agreement is ‘‘in force’’ 
and when it is ‘‘internationally binding’’ may be illustrated by another 
and fairly common example. Thus there may be a provision in an in- 
strument which stipulates that it shall enter info force in respect of 
each signatory state upon the date of signature.?? In the case of the 
first state to sign, it would appear that while such state is internationally 
bound by the provisions of the instrument, in accordance with the terms 
of the entry into force clause, the instrument itself is not ‘‘in force” and 
not an ‘‘international agreement’’ susceptible to registration. 


Il. Tae Views or WRITERS oN INTERNATIONAL LAW 


In international jurisprudence, it is generally acknowledged that the 
term ‘‘treaty’’ is employed in two senses. First, it denotes a particular 
but imprecisely defined kind of international instrument which records the 


21 This statement is of course conditioned by the implication contained in the very 
nature of registration; namely, that in the case of an oral agreement, some kind of 
permanent authentication is essential. It is thought, however, that this need not 
necessarily be in writing, and could even take the form of a disk recording the 
agreement. 

22 E.g. Art. IX of the United Nations Relief and Rehabilitation Administration 
Agreement, this JOURNAL, Supp., Vol. 38 (1944), p. 33; Art. VII of the Protocol amend- 
ing the Agreements, Conventions and Protocols on Narcotic Drugs, concluded at The 
Hague on Jan. 23, 1912; at Geneva on Feb. 11, 1925, and Feb. 19, 1925, and July 
13, 1931; at Bangkok on Nov. 27, 1931; and at Geneva on June 26, 1936, U.N.T.S., Vol. 
12, p. 179. 
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fact of an agreement reached by the mutual consent of the parties thereto, 
and which is thus designated for reasons not based upon any rule of 
international law, though it may be observed that for the purposes of the 
constitutional law of certain states, notably the United States, a special 
legal significance attaches to any instrument thus d2signated. Secondly, 
“treaty” is the generie term of a great variety of international instruments 
each recording the fact of an agreement reached by the mutual consent of 
the parties thereto, and each possessing a different name according to its 
title or context.’ In the expression, ‘‘law of treazies,’’? the term is of 
course used in this generic sense, which may include ‘‘convention,’’ ‘‘agree- 
ment,’’ ‘‘protocol,’’ ‘‘covenant,’’ ‘‘charter,’’ ‘‘statute’’ and many others. 

Judge Sir Arnold McNair in his Law of Treaties presents a list of these 
terms under the rubric of ‘‘Terminology,’’ * and this would appear to be 
indicative of the fact that the use of one term or another is guided solely 
by reasons of convenience and practice which may be arbitrarily disre- 
garded without legal consequence.” However, as the learned editor of 
Oppenheim’s International Law remarks, 


Since the time of Grotius, the science of the Law of Nations has not 
ceased attempting a satisfactory classification of the different kinds 
of treaties.?*. 


That this has proved an apparently hopeless task was emphasized in the 
report submitted by the Mastny Sub-Committee to the League of Nations 
Committee of Experts for the Progressive Codification of International 
Law, in 1925. To quote from this Report: 


The different classifications of international treaties are as numerous 
as the writers who have dealt with them, and vary with the individual 
point of view. Most of them are of little practical value. 

Nevertheless, it is the duty of the Rapporteur to call the attention of 
the Committee to the prevailing anarchy as regards terminology 


23 Rousseau in his Principes généraux du droit international public (1944), at p. 
143, gives the following definition ‘‘En droit international on doit appeler traité 
tout accord conclu entre sujets du droit des gens, c’est-à-dire entre membres de la 
communauté internationale. C’est là la définition du traité au sense large.’’ (Italies 
added.) i 

24 McNair, Law of Treaties (1938), at p. 3. See also Rousseau, op. cit., at p. 149, 
to the same effect. i 

25 Ibid., at p. 154: ‘“‘Aucune raison đe nécessité ne régissant la terminologie de ces 
divers instruments conventionnels, il est facile de voir que tous peuvent être également 
et indifféremment utilisés pour la réalisation d’une opération juridique déterminée, des 
actes de même nature matérielle pouvant ainsi être mis en fcrme à l’aide de procédés 
techniques variables.’’ 

26 Oppenheim’s International Law (7th ed. (1948) by Lauterpacht) , at p. 793, foot- 
note 2; and see the authorities therein cited. It has not been thought pertinent for the 
purposes of this study either to enter into a discussion of the juridical quality of ‘law 
making treaties’? as the term is used by Lauterpacht, or to enquire into the legal sig- 
nificance of Hudson’s ‘‘international legislation.’’ 
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(treaty, convention, pact, agreement, arrangement, protocol, declara- 
tion, ete.). Up to the present, all attempts to obtain a uniform classifi-, 
cation based on principles which take due account of the need of co- 
ordinating nomenclature, form and contents, have failed. In practice, 
little attention is paid to the exact meaning which should be given to 
terms customarily used. 

The choice of nomenclature and form is governed by arbitrary con- 
siderations and depends upon the nature of the relations between 
States, the custom of the respective chancelleries, and sometimes even 
upon the carelessness of those who draft diplomatic instruments. 

The Rapporteur sees no need to propose that these questions, which 
indeed are of no legal importance, should be regulated by treaty agree- 
ment, since in his. opinion the remedy -lies in the regular practice of 
registration as provided in Article 18 of the Covenant of the League 
of Nations, which is bound sooner or later to lead more or less auto- 
matically to the desired standardisation of nomenclature. At the 
same time, a certain elasticity in terminology is both inevitable and 
necessary in order that States may be left the freedom they require.’ 


The lack of practical value in enumerating the species which are part 
of the genus ‘‘treaty’’ or ‘‘international agreement’? was the basis of 
criticism regarding the original draft Registration Regulations submitted 
by the Secretary General wherein there was included in Article 1, after. 
the phrase, ‘‘Hivery treaty or international agreement, whatever its 
form,” the following words: ‘‘treaty, convention, agreement, arrangement, 
declaration, exchange of notes, etc.’’?8 It was persuasively remarked in’ 
the revisions to the draft regulations recommended by the United States,?* 
that such a list should be omitted: because it was not exhaustive, and because 
the abbreviation ‘‘etc.’’? made it indefinite. The view expressed by the 
United States was that the important factors in determining the registra- 
bility of instruments were ‘‘the content and purport.’’ It would not seem, 

- however, that the ‘‘purport’’ is a particularly useful criterion to adopt 
in this regard unless it can be maintained that the ‘‘purport’’ of an instru-. 
ment will establish whether the purpose of the instrument is that it shall. 
record therein an agreement. With regard to the ‘‘content,’’ it may be 
thought that this would relate to the subject-matter of an agreement, which 


must remain a secondary consideration. Both ‘‘content’’ and ‘‘purport’’: — 


would therefore seem to be somewhat elusive criteria. Indeed it was de- 
cided that no criteria are better than faulty criteria, and the Regulations as 
adopted contain little measure of guidance. . ' 
There may be room for the view that Article 1 of the Regulations, which 
stipulates that ‘“‘Every treaty or international agreement whatever its 


27 League of Nations Doc. C.196.M.70, 1927, p. 112; this JOURNAL, Spec. Supp., Vol. 
20 (1926), p. 215. See also to the same effect Art. 4 of the Harvard Draft and Comment 
thereon, loc. cit., p. 710 et seg. Art. 4 reads: ‘‘The international juridical effect of a 
treaty is not dependent upon the name given to the instrument.’’ 

28 U.N. Doe. A/138. 

29 U.N. Doe. A/C.6/56. 
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form and descriptive name ... shall as soon as possible be registered `’ 
with the Secretariat,” presupposes that any given instrument is a treaty 
or international agreement, ‘‘ whatever its form’’—and this may be para- 
phrased to mean ‘‘in whatever manner concluded’’—and that this phrase 
is susceptible to infinite extension. From this view it would follow that an 
inductive approach should be preferred; that is, recourse should first be 
made to the ‘‘form’’ (and manner) in which an instrument is concluded, 
in order to determine whether it is juridically a ‘‘treaty or international 
agreement,’’ and thus verify the initial premise. However, the question 
arises how far this view is tenable, and it may be more cogently argued 
that once the mutual consent of the parties to an agreed text is discernible 
from the instrument itself, then ipso facto that instrument denotes either 
an ‘‘international agreement’? or a ‘‘treaty,’ depending upon its formal 
nature. 

There is ample authority in the writings of ‘‘the most highly qualified 
publicists” that ‘‘the Law of Nations includes no rule which prescribes a 
necessary form of treaties.” ® Judge Sir Arnold McNair in his Law of 
Treaties cites the following as advice tendered to the United Kingdom 
Government on the matter of informality in the conclusion of international 
instruments : 


International law prescribes no form for international engagements. 
There is no legal distinction between formal and informal engagements. 
If an agreement is intended by the parties to be binding, to affect their 
future relations, then the question of the form it takes is irrelevant to 
the question of its existence. What matters is the intention of the 
parties, and that intention may be embodied in a treaty or convention 
or protocol or even a declaration contained in the minutes of a con- 
ference. 


It cannot be presumed, however, from the lack of a rule of international 
law prescribing the ‘‘form’’ of an international instrument, that no ‘‘form’’ 
is required at all. Thus the fact that the Registration Regulations use the 
phrase ‘‘in whatever form’’ shows that an instrument must contain a 
minimum of ‘‘form.’’ 


TIL. Tee Views or THe INTERNATIONAL Law Commission 
oF THE UNITED NATIONS 


The International Law Commission of the United Nations, which was 
established by resolution 174 (II) of the General Assembly, decided at its 
first session in 1949 to give priority for codification to three topics, one of 
which was the law of treaties. Professor Brierly was entrusted with the 
preparation of a report for submission to the Commission at its second 


80 Oppenheim, op. cit., p. 808. f 31 Op. cit., p. 48. 
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‘session. This report ?? took the form of a draft convention on the law of 
treaties, with comment on each article of the draft. Brierly emphasized 
that he had not rejected the distinction between a ‘‘treaty’’ and an ‘‘inter- 
national agreement.’’ At the same time, he chose to retain the former 
term, ‘‘however infelicitous the extreme variety of modern nomenclature’’ 
had rendered it, in order to exclude from the scope of his draft the con- 
sideration of ‘‘unilateral engagements.’’ The wisdom of thereby produc- 
ing a differentiation between such scope and that of Article 102 may be 
doubted; nevertheless, as will be seen, from the practical standpoint, no 
‘unfavorable results have been incurred. 

Article 1 of the draft convention, which set out the manner in which the 
. term ‘‘treaty’’ was used in the convention, read as follows: 


` (a) A ‘‘treaty’’ is an agreement recorded in writing between two or 
more States or international organizations which establishes a relation 
under international law between the parties thereto. 


(b) A ‘‘treaty’’ includes an agreement effected by exchange of notes. 


(ec) The term ‘‘treaty’’ does not include an agreement to which any ' 
entity other than a State or international organization is or may be. 
a party. , 


The definition ** of a ‘‘treaty’’ in paragraph (a) differs essentially from 
that to be found in the Harvard Draft, where it is specified to be 


a formal instrument of agreement by which two or more States estab- 
lish or seek to establish a relation under international law between , 
themselves. 


Nevertheless, it is a little surprising to find that Alfaro, amongst other | 
members of the Commission, characterized the article as a ‘‘departure 
from the principles of international law and the established practice of 
States’? 54 
There was a difference of opinion among the members.of the Commission 
as to whether or not Brierly’s definition was preferable to that of the 
Harvard Draft. Thus Hudson queried the words ‘‘recorded in writing.” ` 


82 U.N. Doe, A/ON.4/23. The report as a whole constituted somewhat of a departure - 
from the traditional thinking on the law of treaties, and incorporated certain contro- 
versial aspects of treaty practice which had been developed under the auspices of the 
United Nations. This fact did not escape the attention of the other members of the 
Commission. Yepes stated that it set out ‘‘the principles of the English school of 
International Law,’ which he was not sure the Commission ought to accept, U.N. Doe. 
A/CN.4/8R.50, p. 9; and Amado was unable to refrain from the comment that Brierly 
in his book, The Law of Nations (4th. ed., 1949), ‘‘had outlined a doctrine diametrically 
opposed to the one on which his present draft was based,’’ U.N. Doc. A/CN.4/58.49, 
p. 25. 

38 This term is used here advisedly and for want of a better word, although Brierly 
indicated in his report that it was ‘‘not intended to supply an independent definition.’? > 
U.N. Doe. A/CN.4/28, p. 8. 

34 U.N. Doe. A/ON.4/SR.50, p. 4. 
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For him this implied that an agreement existed apart from the instrument 
in which it was expressed. He preferred the term ‘‘formal instrument”? 
to be found in the Harvard Draft. Scelle, too, stressed the importance 
of formality, and said that the definition of a treaty had to be a formal 
definition.** Sandström, on the other hand, representing the opposing 
point of view, preferred to emphasize the aspect of consensus.” However, , 
the majority opinion in the Commission favored the text of the Harvard 
Draft which was adopted by 6 votes to 4. This decision, so far as it went, 
is probably to be welcomed. 

The Commission was also sharply divided over the questions whether 
the draft should properly include the law relating to an exchange of notes 
and whether the term ‘‘treaty’’ covered it. Brierly had noted in his report. 
that there were numerous examples to be found in the United Nations 
Treaty Series of the registration of exchanges of notes,’ but this was not 
sufficiently persuasive for a number of the members of the Commission, who 
were in favor of excluding them, following the precedent set by the Harvard 
Draft. The Comment to the latter admitted that they had ‘‘the juridical 
force and effect of treaties as the term is usually understood,’’ but stated that 
‘cit would be difficult because of their peculiar form to formulate a body of 
general rules which would apply equally to them and other instruments 
having a different form.” “4 Thus Hudson and Amado, while appreciating 
the importance of exchanges of notes, thought they should not be dealt with 
in the draft convention. Some members went further and denied that an 
exchange of notes came within the scope of the definition of the term 
“treaty.” El Khoury based his opinion on the distinction that an exchange 
of notes ‘‘should be taken to mean agreements for settling matters within the 
competence of the Executive,’’ whereas the term ‘‘treaty’’ meant an in- 
strument ‘‘ within the competence of the legislature.” +3 Hsu, on the other 


35 Ibid., p. 7, and A/CN.4/SR.52, p. 3. It may be noted that Hudson was not among 
the authorities responsible for this particular Harvard Draft Convention. 

3e U.N. Doe. A/CN.4/SR.52, p. 6. 

37 Ibid., p. 4. 38 Ibid., p. 7. 

38 U.N. Doc. A/CN.4/23, p. 17. Indeed such registration and that of an exchange of 
letters, never provided any difficulty under the League practice either. For an unusual | 
example, see Exchange of Letters between the Netherlands and the International Court- 
of Justice recording an Agreement relating to privileges and immunities of the Inter- 
national Court of Justice, the Registrar, ete, U.N.T.S., Vol. 8, p. 61. ‘It is thought that 
this is the only example at the time of writing of an international agreement which has 
been concluded between a state an an organ of the United Nations, referred to in the 
Charter. It may be observed that the conclusion of such agreements was envisaged in 
the original draft Registration Regulations submitted by the Secretary General. See 
U.N. Doc. A/138, p. 1, footnote (d). : 

40 Thus Art, 1 (b) states with reference to the use in the draft convention of the term 
‘treaty’: ‘(The term ‘treaty’ does not include an agreement effected by exchange 
notes.’? Loc. cit., p. 698. 

41 Ibid. 

42 U.N. Doe. A/CN.4/SR.50, pp. 18-14. 43 Ibid., pp. 14-15. 
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hand, agreed with Brierly that an exchange of notes constituted a treaty. © 
This last view would appear to be only tenable in the particular cireum- 
stances of Brierly’s draft, which does not use the term ‘‘international 
‘agreement.’’ It may be considered that the controversy in the Commission 
on this point, which was at least in part terminological, would have been — 
avoided had the draft been entitled ‘‘the law of international agreements.” _ 
The weakness, however, of this argument is that the constitutional im- 
portance of the term ‘‘treaty’’ to some states cannot be overlooked. 
Finally, the Commission, by a 6-t0-5 vote, upheld the arrangement of 
including the law relating to an exchange of notes within the draft, but 
decided to leave the matter open to the Rapporteur as to whether the term 
“treaty” should be used to cover it.€ The implication arising from this 
first decision that an exchange of notes does constitute a treaty, has subse- 
quently been rendered less important, due to the fact that Brierly did not 
resubmit Article 1 to the Commission in his second report in 1951,“ and 
thus the draft convention as it stands at the present time contains no defi- 
nition clause. i 
< A further matter which dealt closely with the question of registration 
under Article 102 was raised by Yepes at both the second and third sessions 
of the Commission. This was the matter of unlawful treaties.** In Yepes’ 
view it followed from the provisions of paragraph 2 of Article 2 of the . 
‘ Charter * that treaties were required to be made in good faith, and that 
therefore the Secretary General should be given express powers to refuse 
to register a treaty which had an unlawful object. He submitted the fol- 
lowing article: 


In order to be valid, a treaty, as understood in this Convention, must 
have a lawful purpose according to international law. In case of any 
dispute regarding the lawfulness of a treaty, the International Court 
of Justice shall state its opinion on the matter at the request of a State 
directly or indirectly interested, or of the United Nations. 

A treaty with an unlawful object may not be registered with the 
Secretariat of the United Nations. Whenever the lawfulness of a 


44 See U.N. Doe, A/ON.4/SR.51, p. 7. 

45 Ibid., p. 11. 46 Ibid., p. 18. 

47U.N. Doc. A/CN.4/43. It may be noted that since the time of writing, Brierly 
has resigned from membership in the Commission, and although he presented a ‘‘ Third 
Report on the Law of Treaties’? (U.N. Doc. A/CN.4/54), it was not discussed. Pro- 
fessor Lauterpacht was subsequently elected special Rapporteur and requested to present. 
a report to the Commission at its fifth session in 1953. 

48 See, generally, Verdross, ‘‘ Forbidden Treaties in International Law,’’ this JOURNAL, 
Vol. 31 (1937), pp. 571-577. See also League of Nations Records, 2nd Assembly, 
Minutes of the First Committee, p. 77, and U.N. Does. A/C.6/125 and A/C.6/131. 

49 Par, 2 of Art. 2 of the Charter reads as follows: ‘‘ All Members, in order to ensure 
to all of them the rights and benefits resulting from membership, shall fulfill in good 
faith the obligations assumed by them im accordance with the present Charter.’? 
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treaty submitted for registration is in doubt, the Secretary-General 
of the United Nations shall ask the International Court of Justice for 

an advisory opinion.®° 
Although the Commission, on account of lack of time, declined to take 
any action on this article, it nevertheless may be considered to raise funda- 
mental questions. Can unlawful treaties (upon the determination of their 
unlawfulness by a judicial body), and those which are incompatible with 
the purposes and principles of the United Nations (again, upon the de- 
termination of such incompatibility by a judicial body), be registered un- 
der Article 102? Further, does the Secretary General need express powers 
to refuse registration, or does the matter fall within the scope of his general 
powers to make a legal determination of any treaty submitted for regis- 

tration? 5! `’ 
Although these points are beyond the scope of the present study, it may 
` be considered that it would be illogical, having regard to the purpose of 
registration, to make any exception to the obligation to register on the 
ground of unlawfulness or incompatibility with the Charter. Further- 
more, it would seem that the present discretionary powers of the Secretary ` 
General are inadequate to refuse registration on any ground concerning 
the subject-matter or purpose of a treaty. 


IV. Tae CAPACITY TO ENTER INTO A ‘‘TREATY’’ OR 
“CINTERNATIONAL ÅGREEMENT”’ 


The question of registration is closely associated with the matter of per- 
sonality of states, since the legal nature of an instrument purporting to 
be a ‘‘treaty’’ or ‘‘international agreement’’ must also be considered from. 
the angle of capacity of the parties. Indeed, one of the most fundamental 
attributes of statehood is the capacity to enter into treaties * generally, 
although this may be subject, in some cases, to certain limitations. Thus, 
the International Law Commission discussed the question at length during 


50 U.N. Doc. A/CN.4/SR.88, p. 26. It may be observed that the Charter does’ not 
authorize the Seeretary General to request an advisory opinion of the Court, and that 
even if the General Assembly adopted a convention on the law of treaties containing 
the provision set forth in the second paragraph of Yepes’ proposed article, this would 
not constitute sufficient authorization. 

51 It was suggested by the representative of Venezuela in Committee IV/2 at San 
Francisco that the Secretary General might be authorized to ‘‘suspend’’ registration 
pending such a determination. U.N.C.I.0. Docs., Vol. 86, p. 15. 

52 See the statement of the Permanent Court of International Justice in The Wimbledon, 
P.C.LJ., Series A, No. 1, p. 25, and also the Harvard Draft, loc. cit, pp. 705-710. 
Scelle puts it inversely: ‘‘Dans la pratique des relations internationales . . . c’est cette 
possibilité de se gouverner librement, de prendre soi-méme des décisions, notamment en 
matière de relations et de tractations internationales, ou d’un mot en matière de treaty- 
making power, qui caractérise ce qu’on appelle un Etat, et un Etat souverain.’? Ad- 
mission of a State to the United Nations (Charter, Art. 4), Advisory Opinion, Pleadings, 
Oral Arguments, Documents, p. 67. 
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the course of its second and third sessions, and finally adopted the following 
article: 


Capacity to enter into treaties is possessed by all States, but the 
capacity of a State to enter into certain treaties may be limited.®§ 


Although the Commission also decided ‘‘to set aside for the moment 
the question of the capacity of international organizations,” ** it is beyond 
doubt that the United Nations, the Specialized Agencies,” whose capacity 
_ is referred to in the Registration Regulations," and possibly certain other 
organizations, possess treaty-making power, although such power is not 
necessarily the same as that possessed by states." 

- It is not proposed here to touch upon the difficult and controversial ques- 
tion of what are the essentials of international personality or of statehood. 
It must remain sufficient for the present purposes to observe that the term 
“treaty” in international law has not been applied to any instrument re- 
cording an agreement between a state and an entity * possessing none of 
the qualities of statehood." 


53 U.N. Doc. A/CN.4/L.28, p. 3. 54U.N. Doc. A/ON.4/SR.98, p. 24. 

55 Thus, the International Court of Justice has expressly observed that the Charter 
provides for the conclusion of agreements between the United Nations and its Members, 
Reparation for Injuries Suffered in the Service of the United Nations, Advisory 
Opinion, I.C. J. Reports, 1949, pp. 174, 178-179. Examples of such international 
agreements may be cited from the Ù. N, Treaty Series. Similarly, it may be observed 
that as a matter of practice the various Specialized Agencies, acting under their consti- 
tutional provisions, have entered into agreements with states. Furthermore, international 
agreements have been concluded not only between the United Nations and a Specialized 
Agency, but also between two Specialized Agencies. A particularly interesting example 
of the former type, considering its subject-matter, may be said to be the ‘‘ Memorandum 
of Understanding concerning the procedure to be followed for the deposit and registra- 
tion with the United Nations of International Labour Conventions and certain other 
instruments adopted by the International Labour Conference,’’ which was signed at 
Lake Success on Feb. 17, 1949. See U.N.T.S., Vol. 26, p. 323. 

56 Art. 10, which provides that ‘‘the Secretariat shall file and record treaties and 
international agreements, other than those subject to registration under article 1 of 
these regulations, if they fall in the following categories: (a) Treaties or international 
agreements entered into by the United Nations or by one or more of the Specialized 
Agencies.’? Such ex post facto assumption, however, may be misleading. 

57 See Parry, ‘‘The Treaty-Making Power of the United Nations,’’ British Year Book 
of International Law, Vol. 26 (1949), pp. 108-149, who maintains that the international 
legal personality of the United Nations ‘‘is not the source of the Treaty-making Power 
of the Organization’’ (p. 147), and distinguishes between the express powers of the 
United Nations as provided in the Charter, and its inherent treaty-making powers. 

58 The word ‘‘entity’’ is used to include all types of governmental international 
organizations. See the examples cited by Dr. Kerno, former Assistant Secretary Gen- 
eral of the United Nations, Proceedings, American Society of International Law, 1951, 
p. 148. 

59 See Art. 1 (c) of Brierly’s draft convention, p. 59, supra. Nevertheless, despite this 
total lack of capacity, it may not be denied that the effect of such an agreement may 
be to create enforceable rights for such an entity. Advisory Opinion on the Jurisdiction 
of the Courts of Danzig, P.O.I.J., Series B, No. 15, p. 17. 
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In all cases, however, it must be considered that the Secretariat has not 
only the right but also the duty to enquire into the legal nature of an in- 
strument which is submitted for registration (or for filing and recording) .® 
Circumstances which raise the question as to whether only one party to a 
‘treaty’ or ‘‘international agreement’’ possesses the juridical capacity 
under international law to enter into it, may arise in the following instance. 
Thus there may be submitted an agreement concluded between a Member 
of the United Nations, and another ‘‘state’’ or international entity whose 
treaty-making power to enter into that particular agreement * or even any 
international agreement is doubted. That the instrument falls prima facie 
within the scope of the Registration Regulations may not be disputed.®? 
However, its actual registration, it is submitted, would depend upon the 
legal determination of the treaty-making capacity of the international 
entity concerned.“? Furthermore, in cases where neither of the parties to 
a bilateral agreement are Member States, the presumption of registrability 
will be less strong. f 


i A L 
V. EXAMPLES OF A ‘TREATY?’ AND OF AN ‘'‘ INTERNATIONAL AGREEMENT”? 
. SUSCEPTIBLE TO REGISTRATION 


A number of examples may now be considered of treaties and inter- . 
national agreements which present interesting peculiarities from the point 
of view of registration. Thus it may be questioned at the outset, with re- 
gard to an instrument which has not been signed by the parties * thereto, 


60 See p. 53, supra, and Rosenne, ‘‘Recognition of States by the United Nations.’’ 
British Year Book of International Law, Vol. 26 (1949), p. 444, and also Eagleton, 
‘The Handling of Treaties by the Secretariat of the United Nations,’’ Proceedings, 
American Society of International Law, 1951, pp. 139-147, at p. 141. 

61 See Brierly’s report where he stated: ‘‘It is clear that the inherent treaty-making 
eapacity of international organizations, which thus exists, is confined to capacity to 
make treaties compatible with the letter and spirit of their several constitutions.’?’ 
U.N. Doc. A/CN.4/23, p. 21. 

62 Provided one party is a Member State, such an instrument is prima facie registrable 
even if communicated to the Secretariat by a non-member state (Art. 1, par. 3, of the 
Registration Regulations; p. 50, supra). In the circumstance where the treaty-making 
capacity is not questioned, registration may be said to proceed in the normal way. E.g., 
Cultural Agreement between Austria and France, signed at Vienna March 15, 1947, 
and communicated to the Secretariat by the liaison officer of Austria with the United 
Nations, U.N.T.S., Vol. 12, p. 109. With regard to registration by non-member states, 
see U.N.C.I.O. Does., Vol. 13, Commission IV, p. 706; and General Assembly, Official 
Records, Ist Sess., Pt. II, Sixth Committee, p. 190, footnote 3. 

63 It may be thought that a factor to be considered in making such a determination 
is whether the entity can enter into an international agreement with a state which 
is not a party to its constituent instrument. But this again might be an ex post facto 
_ determination. 

64 The word ‘‘parties’’ is used here loosely with full realization that, strictly speaking, 
no state can be a party to an instrument until it has entered into force (except where 
it enters into foree in respect of each state separately, such as the Convention on the 
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whether this lack of signature will vitiate its character as an agreement and 
affect its registrability.° The authorities point clearly to an answer in the 
negative. l 

The Comment to the Harvard Draft states that 


There is no existing rule of international law, conventional or custom- 
ary, which requires treaties to be signed, or which makes their binding 
force in any degree dependent upon their being signed.® 


Thus, assuming some form of authentication or’ establishment of the text, 
the method by which the instrument is concluded will be irrelevant to its 
registrability, provided always that some nature of an agreement can be 
ascertained from the text. The instrument may, for instance, recite at 
the end of the preamble that ‘‘the Governments ... hereby agree .. .’’ 
or the fact of an agreement may be merely ascertainable from the text 
itself. The vital aspect of every instrument is the agreement contained 
therein. Thus, there may be contrasted, on the one hand, a memorandum 
of understanding ** which may include a related account of the subject- 
matter as well as the content of an agreement, and which is accordingly 
susceptible to registration, and on the other hand, mere travaux prépara- 
totres or a record of discussions not containing any agreement, and, there- 
fore, not registrable. 

In this connection, it may be observed that a modern tendency is notice- 
able on the part of governments to spell out an agreement from almost any 
form of interchange of communications between states. It is common pro- 
cedure for the competent minister who signs the note to append some such 
formula as ‘‘I confirm that my understanding of the position is the same 


Privileges and Immunities of the United Nations), and even then only party to the 
agreement contained in the instrument. 

65 The common method of authenticating or identifying the written record of an 
agreement by means of signature, or signature ne varietur is to be distinguished here. 
It is thought that, provided an instrument is certified, or authenticated in some manner, 
the particular method used—-whether by signature or otherwise—is immaterial for 
purposes of registration. It may be noted that conventions concluded by the General 
Assembly are authenticated by means of their ‘‘adoption’’ or ‘‘approval.’’ See the 
article adopted by the International Law Commission on the ‘‘Establishment of the 
Text of Treaties,’’ U.N. Doc. A/CN.4/L.28. 

86 Loc. cit., p. 733. See, to the same effect, the Brierly Report, op. cit., p. 18, and 
Hyde, International Law, Chiefly as Interpreted and Applied by the United States, 
Vol. II (2nd rev. ed., 1947), p. 1429. 

&7 Some recently concluded agreements have been merely initialed by the negotiators. 
E.g., the U. S.-U. K. Memorandum of Agreement relating to the Economie Fusion of 
the American and British Zones of Occupation in Germany, 1946, U.N.T.S., Vol. 7, p. 
163, and the Memorandum of Agreement relating to the Production and Marketing of 
Wheat, Washington (1942), ibid., Vol. 8, p. 237. 

68 Exchange of notes approving the memorandum of understanding of May 20, 1943, 
relating to the purchase by the U. S. Government of the exportable surplus of certain 
Dominican food products. Ibid., Vol. 21, p. 277. 
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as yours,’’ ® or ‘‘This note and Your Excellency’s reply in the same terms, 
will constitute an agreement with regard to the contents of the preceding 
clauses. ’’ 7° 

Occasionally, however, an exchange of notes may lack such affirmation 
of the existence of an agreement contained therein. Thus, in the exchange 
of notes between the United States and Canada relating to access to the 
Alaska Highway,” it is difficult from a mere examination of the texts 
of the notes to discern the scope of the agreement, which is itself couched 
in terms of an imprecise nature. The fact that this exchange of notes 
‘constitutes an agreement’’ and is thus susceptible to registration, would 
appear to be deducible only from intimations of external evidence. First, 
the exchange of notes is entitled a ‘‘United States Executive Agreement,’’ 7 
and secondly, it is referred to in the United Nations Treaty Series as ‘‘con- 
stituting an agreement’’ in accordance with the official text communicated 
by the United States. | 

This practice of determining the existence and intent of an agreement 
from notificatiens outside of the actual text may be distinguished from 
the hypothetical case of an exchange of telegrams (or notes) intimating 
agreement to a text located elsewhere. In such a ease, it is thought that 
both the exchange of telegrams (or notes) and the instrument containing 
the agreed text would be registrable on account of their inseverability. 

In this respect it is noteworthy that provision is made in the Registration 
Regulations for the registration of certified statements which specify any 
subsequent changes in the legal relationships as set out in the text of the 
original international agreement.”* This provision applies, mutatis mutan- 
dis, by virtue of Article 11, to those international agreements which have 
been filed and recorded. Such certified statements may sometimes, by their 
very nature, refer to the existence of an agreement arrived at between the 
parties to the original registered agreement, subsequent to the latter, rather 
than to unilateral actions such as denunciations. An interesting example 
of this may be found in the statement of September 12, 1947, made by the 
then Secretary of State of the United States, relating to an exchange of 
notes of April 11 and 26, 1947, extending the Agreement of August 11, 
1942, between the United States of America and Bolivia relating to a . 
Military Mission to Bolivia.” 


69 Exchange of notes between U. K. Chancellor of the Exchequer and the Canadian 
Minister of Finance, ibid., Vol. 20, p. 22. 

70 Exchange of notes between U. S. Ambassador to Venezuela and Venezuelan Min- 
ister of Foreign Affairs, ibid., Vol. 21, p. 228. 

71 Ibid., p. 237. 72 Executive Agreement Series 362. 

73 See Art, 2, par. 1, of the Regulations, which reads as follows: ‘‘When a treaty or 
international agreement has been registered with the Secretariat, a certified statement 
regarding any subsequent action which effects a change in the parties thereto, or the 
terms, scope or application thereof, shall also be registered with the Secretariat.’’ 

14 U.N.T.S., Vol. 9, p. 408. 
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Another unusual situation may be said to arise where a clause of an 
agreement provides for its implementation by the subsequent express action 
of one of the parties, which action is itself considered to be a further agree- 
ment, by reason of the implied consent thereto of the other party to the 
original agreement. An example of such an agreement contemplated in a 
previous agreement may be found in the ‘‘Note by which the Government 
of the United States of America, in pursuance of Article 10 of the Treaty 
of Peace with Romania signed at Paris on 10 February, 1947," notified the 

. Romanian Government of those pre-war bilateral treaties between the two 
countries, which the United States of America desires to keep in force or 
revive. Bucharest, 26 February 1948.’’ 78 

This note was considered by the Secretariat of the United Nations to 
constitute an ‘‘international agreement,’’ since Rumania was deemed to 
have impliedly consented by Article 10 of the Peace Treaty to the revival 
or abrogation of such pre-war bilateral treaties as was desired by the 
United States and expressly stated in the note. The Secretariat, however, 
was only able to comply with the terms of paragraph 2 of Article 10 of the 
Peace Treaty, and with the identical corresponding terms of the other 
Peace Treaties, insofar as any of the treaties so notified were deemed to 
have re-entered into force after the entry into force of the Charter.” 

Mention may now briefly be made of those international instruments 
which are contemplated by various provisions of the Charter. There are 
four main groups of such provisions,” namely, ‘‘agreements’’ between 
Members and the Security Council under Article 48; ‘‘agreements’’ be- 
tween the Economie and Social Council and the Specialized Agencies 
under Article 63; the ‘‘trusteeship agreements’’ referred to in Chapter 
XII; and the Convention on Privileges and Immunities under Article 
105 (3). The first group may be disregarded for the present purposes, 
since none have been concluded. With regard to ‘‘agreements’’ under 


75 Ibid., Vol. 42, p. 3. Art. 10 reads as follows: 

‘1. Each Allied or Associated Power will notify Roumania, within a period of six 
months from the coming into force of the present Treaty, which of its pre-war bilateral 
treaties with Roumania it desires to keep in force or revive. Any provisions not in 
conformity with the present Treaty shall, however, be deleted from the above-mentioned 
treaties. 

‘*2. All such treaties so notified shall be registered with the Secretariat of the United 
Nations in accordance with Article 102 of the Charter of the United Nations. 

**3, All such treaties not so notified shall be regarded as abrogated.’’ 

76 U.N.T.8., Vol. 48, p. 10. See, for examples of similar notes, ibid., Vol. 26, pp. 103, 
109, 115, 119, and Vol. 29, p. 101. 

77 See Art. 1 of the Registration Regulations, p. 50, supra. The treaties between the 
U.S.S.R. and Finland were registered as having been deemed to have re-entered into 
force on the date of the notification by the U.S.S.R. pursuant to Art. 12 of the Peace 
Treaty with Finland. U.N.T.S., Vol. 48, p. 203. 

78 Bee Parry, ‘‘The Treaty-Making Power of the United Nations,’’ loc. cit., where 
their nature is analyzed in detail. 
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Article 63, it is sufficient to say that, although it may be conceded that 
certain of the obligations contained therein ‘‘are difficult to classify as 
legal obligations,’ ™° there are many examples of such agreements, all of 
which have been deemed subject to filing and recording. 

With respect to the Trusteeship Agreements, whose intriguing character 
merits larger consideration than can be given here, notwithstanding the 
difficulty of arriving at a satisfactory definition of the ‘‘states directly 
concerned,’’ © it may be thought that such definition is not essential for 
the purposes of determining their nature under international law. The 
provisions of Chapter XII would appear to leave no doubt that they are 
international instruments creative of rights and obligations. It would 
follow that they may be considered as ‘‘international agreements”? swi 
generis, possessing ‘‘a dispositive (or conveyancing) as well as a contractual 
character.’’ 8 

The Convention on the Privileges and Immunities of the United Nations 
was adopted by the General Assembly on February 13, 1946. Section 31 
of this convention provides that it be ‘‘submitted to every Member of the 
United Nations for accession.’ The United Kingdom became the first 
state party to the convention by its accession on September 17, 1946. On 
that date the convention not only became internationally binding upon the 
United Kingdom, but it also entered into force as between the latter and 
the United Nations, for there is good legal ground for the view that besides 
the convention’s multilateral attributes,®? it has also bilateral characteristics 
in its operation between the United Nations, on the one hand, and each 
acceding Member State, on the other. Thus, Section 30 states, inter alia: 


79 Ibid., p. 189. 

80 See Wolfe, this JOURNAL, Vol. 42 (1948), p. 368 et seg. 

81 See Parry, ‘‘The Legal Nature of the Trusteeship Agreements,’’ British Year Book 
of International Law, Vol. 27 (1950), pp. 164-185. All the Trusteeship Agreements so 
far concluded have been registered ex officio by the Secretariat, ibid., p. 180. See also 
Schachter, loc. cit., pp. 129-131. 

82 These cannot be denied. Thus, the provisions of the convention involve for each 
acceding state certain obligations vis-d-vis the representatives of all other Member States, 
irrespective of whether all the other Member States have in fact acceded. Moreover, 
although Member States undertake only obligations in acceding, nevertheless each 
state may be said to have an interest that every other state assume the totality of such 
obligations. Every Member State benefits both directly and indirectly whenever another 
Member accedes. However, the convention may be said never to have entered into force 
between the Member States which have acceded thereto. See Written Statement of the 
Government of the United Kingdom, Reservations, Genocide Convention, I.C.J. Distr. 
51/10, par. 25 (3). 

83 See First Report of the Sub-Committee on Privileges and Immunities, General 
Assembly, Ist Sess., Pt. I, Official Records, Sixth Committee, Annex 3, par. 5. Further, 

. the International Court of Justice has said of the convention that it ‘‘creates rights and 
duties between each of the signatories and the Organization.’’? Reparation for Injuries 
: Buffered in the Service of the United Nations, Advisory Opinion, I.C.J. Reports, 1949, 
p. 179. Here the word ‘‘signatories’’ must be understood to mean acceding states. 
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“If a difference arises between the United Nations on the one hand and a 
Member on the other hand, a request shall be made for an advisory opinion 
on any legal question involved. . . .’’ Similarly, Section 35 provides, inter 
alia, that ‘‘This convention shall continue in force as between the United 
Nations and every Member which has deposited an instrument of acces- 
sion... .’’ However, the convention was in fact registered ex officio by 
the Secretariat on December 14, 1946, the day the Registration Regulations 
were adopted by the General Assembly, under the terms of Article 4, par. 
1 (a), which provides for such registration ‘‘where the United Nations is a 
party to the treaty or agreement.’’ 


CONCLUSIONS 


Tt is fortunate that the drafters of Article 102 at San Francisco set 
down no definition of either of the terms ‘‘treaty’’ or ‘‘international agree- 
ment.’’ If they had attempted a limiting one, it would have hampered 
the Secretariat of the United Nations in its task of executing the provisions 
of the article, and would have been contrary to its spirit and purpose. On 
the other hand, if they had enunciated too large a definition, this would not 
only have been a retrogressive move from the point of view of international 
jurisprudence and the law of treaties, but also would not have served the 
best interests of the international organization. 

It has therefore been the deliberate aim of this study not to attempt 
any definition, particularly in view of the reluctance of the International 
Law Commission to arrive at one for use in its draft convention. The 
gradual delimitation of the scope of the terms is to be preferred. Flexible 
adaptations are better than too precise criteria; which might well tend to 
defeat the purpose of the registration requirements. It has been shown 
that already the development of precedents by the Secretariat has had a 
beneficial effect. Constant interpretation of Article 102 and of the Regis- 
tration Regulations based upon pragmatic study, it is submitted, is the best 
means of achieving satisfactory results consonant with the principle of 
open diplomacy and the avoidance of secret pacts. 


NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By Yven-ur Liane * 


METHODS AND PROCEDURES OF THE GENERAL ASSEMBLY FOR DEALING WITH 
LEGAL AND DRAFTING QUESTIONS 
The General Assembly of the United Nations, during its seventh session 
on November 6, 1952, adopted a resolution aiming at the improvement of 
its methods and procedures for dealing with legal and drafting questions. 
This resolution was the culmination of lengthy discussions at the sixth and 
seventh sessions of the General Assembly as well as those of a special com- 
mittee appointed by the General Assembly to consider the question which 
met in August and September, 1952. These discussions reflected, on the 
one hand, a desire to enhance the legal approach to questions before the 
General Assembly and, on the other, a tendency which triumphed in the 
end to preserve the flexibility of procedure of that organ. 


I. CONSIDERATION AT THE SIXTH SESSION or THE GENERAL ASSEMBLY 


The question of methods and procedures of the General Assembly for 
dealing with legal and drafting questions was first brought before the 
General Assembly by the United Kingdom at the sixth session in 1951. 
In the Sixth (Legal) Committee, to which the subject was referred, the 
United Kingdom submitted two draft resolutions relating respectively to 
legal and drafting questions.? Hach of them contained various proposals, 
. discussions on which are summarized below. 


A. Methods and Procedures for Dealing with Agenda Items Containing 
Legal Elements 


In paragraph 1 of its draft resolution I, the Delegation of the United 
Kingdom proposed: 


(a) That whenever the legal elements of any item on the agenda of 
the General Assembly appear to be of equal importance with the non- 
legal, or legal elements are equally germane to its determination, such 
item, if not allocated exclusively to the Sixth Committee, shall be dealt 
with as an item of mixed character, and shall be placed, as to the legal 


* Direetor, Division for the Development and Codification of International Law, United 
Nations Secretariat. This note was prepared in collaboration with Mr. Hsuan-T'sui Liu, 
Legal Counselor, Legal Department, United Nations Secretariat. 

1 The text of the resolution is contained in U.N. Doc. A/RESOLUTION/10. 

2Draft resolution I, U.N. Doc. A/C.6/L.175; and draft resolution II, U.N. Doe. 
A/C.6/L.176; General Assembly, 6th Sess., Official Records, Agenda item 63, Annexes, 
pp. 2-4, 
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aspects, on the agenda of the Sixth Committee, and as to the non-legal 
aspects, on the agenda of the appropriate political, economie or other 
Committee: the final resolution or resolutions to be recommended to the 
Assembly for adoption being formulated at joint meetings of the Sixth 
and the other Committee concerned, after previous separate considera- 
tion of the legal and non-legal aspects by the two Committees respec- 
tively; ` : 

(6) That whenever an item of a predominantly non-legal character 
has legal aspects or elements, or whenever, in the course of its consider- 
ation by the Committee to which it has been allocated, a legal point 
arises which may affect the ultimate decision of the Committee, the 
legal elements involved shall (at some appropriate stage before any 
resolution on the item is recommended to the General Assembly for 
adoption) be referred for advice and report, either to the Sixth Com- 
mittee or to an ad hoc legal sub-committee set up for the purpose. 


In explaining his proposal, the representative of the United Kingdom 
said that in recent years many representatives had grown uneasy about 
the attitude and methods of the General Assembly with regard to legal 
matters. Items which were at least half legal in character were not only 
allocated to a non-legal committee, but were dealt with and decided on in 
such a committee without reference to the Sixth Committee. While recog- 
nizing that the United Nations was a political institution in which political 
considerations must predominate, his delegation was also concerned that 
legal questions should not be neglected or mishandled. The rule of law, 
upon which the preservation of peace depended, could only prevail if the 
organization mainly responsible for upholding it, the United Nations, were 
fully equipped to deal with legal questions. An exclusive concentration 
on the political aspects of a subject to the detriment of legal aspects would 
in the long run be harmful to the work of the United Nations. It was 
further argued that any neglect of the legal aspects of a subject might result 
in a solution being inadequate or incorrect and could bring the law itself 
into disrepute. The Charter of the United Nations laid special stress on 
law and the rule of law, as witness the third paragraph of the Preamble, 
paragraph 1 of Article 1 and Article 13. In the light of these provisions, 
it was urged, the General Assembly would not be properly performing its 
functions unless it made satisfactory provision, and instituted appropriate 
techniques, for the handling of legal matters and made proper use of those 
techniques.*® 

The proposal of the United Kingdom evoked a great deal of opposition in 
the Sixth Committee, although some representatives paid tribute to the 
intention which underlay it. The representative of Brazil* pointed out 

3General Assembly, 6th Sess., Official Records, 6th Committee, 256th meeting, pars. 
31-33. i 

4 Ibid., 257th meeting, pars. 18-20. Other representatives also alluded to the diff- 
culty of distinguishing the legal from the non-legal elements, e.g., those of Sweden, 
` ibid., 258th meeting, par. 88; China, ibid., par. 48; Canada, ibid., par. 52; Uruguay, ibid., 
259th meeting, par. 32; Yugoslavia, ibid., 261st meeting, par. 44. 
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that the proposal implied that there was a clearly defined distinction be- 
tween the legal and political elements of matters considered by the General 
Assembly, and that it was possible to determine immediately whether legal 
elements predominated over political elements in an item on the agenda 
and vice versa. The distinction was in fact very difficult to make in the 
existing state of relations among states. He quoted Judge Alvarez of the 
International Court of Justice as having said: 


The traditional distinction between what is legal and what is po- 
litical, and between law and politics, has today been profoundly modi- 
fied. Formerly, everything dependent on precepts of law was re- 
garded as legal and anything left to the free will of States was regarded 
as political. 

Relations between States have become multiple and complex. As a 
result, they present a variety of aspects: legal, political, economic, 
social, ete.; there are, therefore, no more strictly legal issues. . . .° 


The representative of Brazil therefore doubted if the General Committee 
of the General Assembly, which was responsible for recommending the 
distribution of agenda items among the various committees, would be able 
to decide in every case whether legal or non-legal elements predominated. 
The proposal of the United Kingdom would, according to the representa- 
tive of the Soviet Union, also involve an ‘‘artificial splitting up’’ of agenda 
items between two committees which was ‘‘quite impracticable.” Experi- 
ence in the United Nations had shown that an item could not be regarded 
in its proper perspective unless it was considered as a whole. Since it was 
impossible to divorce one aspect from the other, the representative of 
Belgium contended, the Sixth Committee would not be able to confine 
itself to the purely legal aspects of a problem but would ‘‘automatically 
enter into the political aspect.’’* 

It was further pointed out by the representative of Belgium that the 
United Nations was essentially a political body and that the Sixth Com- 
mittee was composed not merely of legal experts, but of representatives of 
governments. As such, according to the representative of Iran, they were 
bound to reflect the views of their governments. The representative of 
Belgium contended that it was therefore unrealistic to deem it desirable, 
and to make it obligatory, to refer legal questions to the Sixth Committee 
so as to ensure an absolutely objective examination of such questions. In 
a political assembly it was not always convenient to emphasize the legal 
aspect of a problem. Decisions of the General Assembly were practically 
always in the nature of compromises on substance and frequently on 
form.® Such compromises often resulted in texts which were some- 


5 Admission of a State to the United Nations (Charter, Art. 4), Advisory Opinion, 
I.C.J. Reports, 1948, p. 69. 

6 General Assembly, 6th Sess., Official Records, 6th Committee, 260th meeting, par. 23. 

7 Ibid., 262nd meeting, par. 17. 8 Ibid., par. 16. 

9 Ibid 260th meeting, par. 33. 10 Ibid., 262nd meeting, pars. 16-20. 
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times necessarily and purposely lacking in precision and the effect of which 
might well be destroyed by the intervention of a body of jurists, however 
well intentioned, said the representative of Chile. 

The contention of the United Kingdom that the Sixth Committee was 
alone competent to deal with legal questions was contested by the repre- 
sentative of Venezuela, who stated that there were also distinguished legal 
experts on other committees of the General Assembly.!? Although it was 
true that the Sixth Committee dealt with legal problems, said the repre- 
sentative of China, that did not necessarily mean that all its members were 
lawyers or that all the lawyers in the various delegations were on the Sixth 
Committee.* .The representative of the Soviet Union pointed out that 
even items referred to the Sixth Committee nearly always involved, by 
reason of their very nature, political as well as legal considerations.** 

The representative of Venezuela foresaw that the proposal of the United 
Kingdom, if carried out, would involve the Sixth Committee in difficulties 
with other committees, which might consider the intervention of the former 
as encroachment upon, their competence.** As one of the main committees 
of the General Assembly, the Sixth Committee, maintained the representa- 
tive of the Soviet Union, could not be placed in a subordinate position, as 
it would be if it were asked to advise other committees and its advice were 
then rejected. Nor could it be placed in a position of superiority, as would 
be the case if the other committees were bound to accept its advice.* If 
the proposal of the United Kingdom that legal aspects of all questions had 
to be referred to the Sixth Committee were carried to its logical conclusion, 
the representative of China argued, the First (Political and Security) Com- 
mittee might claim the right to examine every item of the agenda which 
had political aspects, and such a proposition would require the examination 
from a political point of view of practically every item on the agenda.’* 
The proposal of the United Kingdom was thus said by the representative 
of Brazil to be of the most far-reaching nature and might profoundly 
' modify the system of work of the General Assembly.*® 

Another objection advanced against the United Kingdom proposal was 
that it would greatly complicate the work of the General Assembly and 
prolong its sessions, and would overburden the Sixth Committee. The 
representative of Belgium asserted that every problem before the General 
Assembly had an initial legal aspect, in that it raised the question of the 
General Assembly’s competence to deal with it2® Apart from that, legal 
aspects were involved in nearly every problem, according to the repre- 
sentative of China.” The representative of Byelorussia calculated that, 


11 Ibid., 258th meeting, par. 10. 


13 Ibid., par. 47. : 


16 Ibid., 258th meeting, par. 26. 
17 Ibid., 258th meeting, par. 48. 
19 Ibid., 262nd meeting, par. 17. 


12 Ibid., par. 27. 
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16 Ibid., 260th meeting, par. 24. 
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if the draft resolution of the United Kingdom were adopted, only nine 
of the seventy items on the agenda of the General Assembly would not 
involve consideration by the Sixth Committee.” The representative of the 
Philippines saw in the overburdening of the Sixth Committee a danger of 
the committee becoming a ‘‘bottleneck’’ in which all kinds of questions 
might be held up, and said that this would hamper the work of the General 
Assembly.” Moreover, in order to determine the proportion of legal ele- 
ments in the items of the agenda, the General Committee would, according 
to the representative of Indonesia, be involved in lengthy debates on sub- 
stance, which was undesirable and would cause delay. Similarly, the 
non-legal committees would have to go through the same process in order 
to decide whether there was a legal aspect in a particular item on which the 
Sixth Committee ought to be consulted, and this, too, would occasion con- 
siderable delay. Any delegation would also be able to hold up proceedings 
by claiming that an item had a legal aspect which ought to be referred to 
the Sixth Committee.2> Moreover, the Sixth Committee, while dealing with 
the legal aspect of an item, might have to discuss the problem as a whole, 
asserted the representative of China, and this duplication of discussions 
would further delay the solution of problems.* 

Referring to the thesis of the representative of the United Kingdom that 
his proposal was designed to uphold the rule of law, the representative of 
Yugoslavia claimed that if that proposal were adopted, a dangerous notion 
might arise that international law was static and that there existed con- 
servative rules preventing its development. An organization such as the 
United Nations should become a center for developing international law. 
The legal aspect had an important part to play, but the part of the political 
aspect was essential to that development. Law was not an end in itself, 
but only a means of attaining essential objectives which were, in the case 
of the United Nations, the maintenance of peace and international co- 
operation. The technique of law should be placed at the service of the 
fundamental principles of the United Nations; it should seek to stabilize 
and develope them, not to hamper their operation by ‘‘an excessive legal 
conservatism.” ? The representative of Israel, finding that the United 
Kingdom proposal was founded on the primacy of law, noted that. owing 
to the change in the political atmosphere, ‘‘the law of the majority some- 
times prevailed over law per se.’? He further found that during the five 
years that had elapsed in the existence of the United Nations political 
considerations had come to outweigh legal ones. He did not see how that 
regrettable state of affairs could be altered, and the remedies advocated 
for the purpose by the United Kingdom did not seem to him likely to lead 
to a solution.*® The representative of Chile declared that the remedy as 


21 Ibid., 261st meeting, par. 16. 22 Tbid., 259th meeting, par. 48. 
23 Ibid., 258th meeting, par. 18. 24 Tbid., par. 48. 
25 Ibid., 261st meeting, pars. 42-43. 28 Ibid., 259th meeting, par. 2. 
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proposed by the United Kingdom ‘“‘might be worse than the disease.’? 7 

In rebuttal% of the objections to the proposal summarized above, the 
United Kingdom representative expressed astonishment at the views of 
some members of the Sixth Committee ‘‘who were nevertheless jurists.’’ 
Nearly all of them had recognized the importance and gravity of the 
problem, but few had admitted the possibility of any improvement, he 
alleged, 


He was surprised to note that several members in fact acquiesced 
in the disappearance of the Sixth Committee; they affected not to 
know what a legal question was or declared that in any case it was 
useless to reserve legal matters for the Sixth Committee. 

He recognized that all the Committees of the General Assembly were 
political committees; but he felt that that was a common factor, and 
that each Committee also specialized in political, economie, social, finan- 
cial or legal matters. 

He could not understand how jurists could claim to be incapable of 
distinguishing legal from non-legal questions, or of separating the 
legal elements from the other elements of a given question... . He 
felt that by insisting on that argument, the Committee was signing 
its own death warrant... . 


As to the argument that the adoption of his proposal would lead to the 
overloading of the Sixth Committee’s agenda, the representative of the 
United Kingdom said that his proposals were in fact confined to certain 
clearly specific cases. With regard to the argument that the work of the 
General Assembly would be delayed, he contended that the task of that 
organ would be simplified if the Sixth Committee had a heavier agenda. 
He asserted that the Sixth Committee was the only committee qualified to 
consider questions from the legal standpoint. 


Some delegations were so afraid that law would be master in the 
General Assembly that they would not even accept it as a servant. He 
thought that the balance was currently weighted against the legal side. 
Some basically legal questions never reached the Sixth Committee. 
... That situation would continue as long as no specific rule was laid 
down. ... The United Kingdom proposals were designed to remedy 
that state of affairs... . : 


B. Methods and Procedures for Dealing with Spectfic Legal Questions 


Draft resolution I of the United Kingdom further provided, in paragraph 
2, that the General Assembly 


Resolves that whenever any Committee contemplates making recom- 
mendations for adoption by the General Assembly on one of the follow- 
ing categories of subjects, the matter shall, at some appropriate stage 
of its consideration by that Committee, be referred to the Sixth Com- 
mittee for advice and report on the legal aspects and for the drafting 


27 Ibid., 258th meeting, par. 9. | 28 Ibid., 263rd meeting, pars. 10-20. 


76 ` THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(or for a review of the drafting) of any relevant resolution, request, 
or rule, as the case may be: 


(a) - Requests to the International Court of Justice for an advisory 
opinion; 

(b) Proposals to refer a matter to the International Law Commission, 
or to ask the Commission to undertake any task; 


(e) Proposals for, or entailing, amendment of the General As- 
sembly’s rules of procedure. 


In explaining this proposal, the representative of the United Kingdom ” 
urged that, since the International Court of Justice was a purely judicial 
body which would answer only legal questions correctly framed from the 
legal point of view, any request to the Court for an advisory opinion, even 
if made on the initiative of one of the non-legal committees, should normally 
be passed to the Sixth Committee for advice as to how the question should 
be framed and for drafting. 


It was essential that the questions put to the Court should be so 
framed as to state the legal issues correctly, and to ensure that the 
answers given would elucidate those issues and no others, a task which 
could be performed only by qualified experts. 


The representative of the United Kingdom pointed out that the Court, 
however, had in a number of cases been obliged to edit or interpret ques- 
tions before it could answer them. That occurred, he said, in the Peace 
Treaties case,*° the South West Africa case ® and the Admission of New 
Members case.®? In all these cases the questions submitted to the Court had 
been framed by one of the non-legal committees of the General Assembly. 

With regard to the International Law Commission, the representative of 
the United Kingdom * also claimed that it was ‘‘wrong’’ in principle 
that matters should be referred to it by the General Assembly on the recom- 
mendation of a non-legal committee, as had occurred ** on one occasion, 
without any legal committee having reviewed the terms in which the matter 
was to be referred to the Commission. It was urged that such proposals 
should, at some appropriate stage, be referred to the Sixth Committee for 
consideration as to how far they were suitable for examination by the 
International Law Commission from the legal point of view, and also for 
advice as to how the reference should be framed and drafted. 


29 Ibid., 256th meeting, pars. 39-40. 

30 Interpretation of Peace Treaties, Advisory Opinion, I.C.J. Reports, 1950, p. 65. 
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As distinguished from the proposal relating to agenda items containing 
legal elements discussed in the preceding’ section, this proposal of the 
United Kingdom met with general approval in the Sixth Committee. The 
suggestion with regard to amendments to the rules of procedure of the 
General Assembly was recognized as confirming an already prevailing 
practice. Various representatives, including some of those who strongly 
criticized the proposal relating to agenda items containing legal elements, 
indeed supported this proposal in all its three points.®* 

Several other representatives, however, raised objections to the proposal 
that requests to the International Court of Justice should be referred to the 
Sixth Committee. The representative of Belgium urged that it might well 
be a mistake to refer even the drafting of such requests to the Sixth Com- 
mittee. He said: 


The Court was consulted not always for purposes of enlightenment 
but frequently in order to gain time or to sidestep political difficulties ; 
consequently, the requests addressed to the Court for opinions were 
drafted differently according to circumstances, All the Main Com- 
mittees had enough jurists among their members to draft requests 
clearly if it were desired to do so. It might frequently be undesirable, 
for political reasons, that the Sixth Committee should be asked for its 
advice concerning the drafting of such requests, however dereotu they 
might be from a legal point of view. 


Referring to the assertion of the representative of the United Kingdom 
that questions drafted by non-legal committees had made it necessary for 
the Court to interpret them, the representative of Belgium alleged that 
even requests drafted by the Sixth Committee had had to be interpreted 
in the past. One such occasion was mentioned by the representative of 
the Soviet Union,’ namely, that regarding reservations to the Convention 
for the Prevention and Punishment of the Crime of Genocide.** He said ` 
that it was not because the Court did not understand the question put to it 
that it resorted to the practice of interpretation, ‘‘but simply because it 
wished to exhibit quite clearly the exact way in which it understood the 
question.’’ The representative of the Soviet Union further claimed that it 
was unrealistic to expect the Sixth Committee to deal with the form of a 
request for an advisory opinion, while some other committee took the de- 
cision of substance. 


85 These included the representatives, of Brazil, General Assembly, 6th Sess., Official 
Records, 6th Committee, 257th meeting, par. 17; El Salvador, ibid., 258th meeting, par. 
5; Chile, ibid., par. 18; Indonesia, ibid., par. 19; Sweden, ibid., par. 37; Canada, ibid., 
par. 53; U. 8. A., ibid., par. 56; France ibid., 259th meeting, par. 25; Cuba, ibid., par. 
53; Bolivia, ibid, 260th meeting, par. 46; Netherlands, ibid., 261st meeting, ‘par. 5; 
Syria, ibid., par. 29. 
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C. Methods and Procedures for the Drafting of International Instruments 
and other Texts f 


The Delegation of the United Kingdom, in paragraph 3 of its draft 
resolution I, proposed that the General Assembly : 


Resolves that, in principle, the drafting of all clauses, texts or instru- 
ments of the following kinds should be either carried out, or, at some 
appropriate stage, reviewed, by a body of experts legally qualified to 
do so: 

(a) Any regulation for adoption by the General Assembly; 

(b) The terms of reference, functions and powers of fact-finding or 
other commissions, organs, tribunals or bodies hereafter set up by the 
General Assembly; 

(c) Any convention, declaration, agreement or other similar inter- 
national instrument drawn up under the auspices of the General As- 
sembly, and the drafting of which is to be effected by the Assembly 
itself, including agreements or instruments to which the United Na- 
tions as an Organization is to be a party. 


The representative of the United Kingdom, with reference to the last cate- 
gory of instruments specified in his proposal, said-that although the sub- 
stance of many of these instruments might be non-legal in character, they 
almost all involved legal elements, and their drafting at least ought to be 
treated as a legal matter and ‘‘entrusted to the Sixth Committee or a legal 
committee of some kind.’’ 3? 

On the other hand, the representative of Brazil was opposed to the pro- 
posal. He maintained that the drafting of the specified categories of 
documents ought to be left to the bodies qualified to discuss their substance, 
which might well lie outside the field of knowledge of a body of jurists. 
A convention on customs tariffs, for example, would undoubtedly be better 
drafted by appropriate experts than by jurists. Referring particularly 
to subparagraph (a), the representative of Canada pointed out that a regu- 
lation for adoption by the General Assembly might be a financial regula- 
tion or some regulation relating to the Secretariat, which should be reviewed 
by the Advisory Committee on Administrative and Budgetary Questions or 
the Fifth Committee. The representative of France was opposed to the 
reference to ‘‘a body of experts’’ in the proposal. He preferred the Sixth 
Committee.*? The representative of Sweden doubted the wisdom of setting 
up ‘‘special machinery for certain categories of items covering a very wide 
field.” #® The representative of Iran urged that the work envisaged could 
be assigned ‘‘with advantage to the Legal Department of the Secretariat.’ ’#4 


39 General Assembly, 6th Sess., Official Records, 6th Committee, 256th meeting, par. 41. 
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D. Methods and Procedures regarding Drafting of Resolutions 


The United Kingdom Delegation also submitted another draft resolution 
dealing with drafting questions. The main part of this draft provided 
as follows: 


(a) All draft resolutions, of whatever character, adopted by any 
Committee of the General Assembly shall, previous to their considera- 
tions by the General Assembly sitting in plenary session, be referred 
for review as to their style, form and use of technical terms and terms 
of reference, to a Co-ordination Committee to be set up by each session 
of the General Assembly, for the period of that Assembly, consisting 
of one representative each of seven Member States to be chosen by the 
Assembly on-the recommendation of the President. 

(b) The competence of the Co-ordination Committee shall be limited 
to proposing changes of style, form, or use of technical terms or terms 
of reference, in the texts submitted to it, and shall not extend to effect- 
ing any changes of substance, or any drafting changes which would 
indirectly involve changes of substance. The Committee may, how- 
ever, draw attention to any ambiguities or discrepancies. 

(c) The report of the Co-ordination Committee on any draft resolu- 
tion or resolutions shall be circulated to all the members of the main 
Committee concerned. It shall be considered as adopted if, after the 
lapse of three days from the date of circulation, the President of such 
Committee has not received any written notification of objection from 
any member of it. In the event of an objection, the report shall be 
discussed at a meeting of the Committee concerned, which shall decide 
on the final text of the resolution or resolutions, after taking account of 
the report and of any objections thereto. 


Introducing this draft resolution, the representative of the United 
Kingdom ** pointed out that there was a regrettable lack of uniformity in 
the form and terminology of the resolution adopted by the General As- 
sembly : i 


. . . the terms used at the beginning of preambles appeared to have 
been chosen haphazard ; the figures, letters and numbers of paragraphs 
and sections often gave rise to confusion; there was frequently a lack 
of precision in the definition of the purposes of the resolutions or of 
the agencies established ; the method of quoting the symbols of previous 
resolutions was not uniform; the form of words for addressing the 
Secretary-General or the various organs of the United Nations was 
excessively varied; the wording of the texts was occasionally ungram- 
matical or unfortunately confused. 


It was emphasized that although under Rule 44 of the Rules of Procedure 
of the General Assembly, the General Committee could revise the form of 
resolutions adopted by the General Assembly, that rule was practically 


45 Draft resolution II, U.N. Doe. A/C.6/L.176, General Assembly, 6th Sess., Official 
Records, Agenda item 63, Annexes, pp. 3-4. 

48 General Assembly, 6th Sess., Official Records, 6th Committee, 257th meeting, pars. 
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never put into effect. To remedy the situation, the representative of the 
United Kingdom proposed the establishment of a ‘‘Co-ordination Com- 
mittee’’ at each session of the Genéral Assembly, whose competence would 
be limited to stylistic and formal questions, thus ensuring that the main 
committee concerned would always have the last word. 

The proposal of the United Kingdom encountered some opposition in the 
Sixth Committee. The representative of Syria contended that ‘‘substance 
and form were inseparable.” 47 The establishment of a Co-ordination Com- 
mittee would lead to duplication of discussions, according to the representa- 
tive of The Netherlands.** The Assistant Secretary General in charge of the 
Legal Department mentioned that, at the fifth session, the General As- 
sembly adopted no less than 125 resolutions and he foresaw that the work of 
the proposed Co-ordination Committee would be heavy and would compli- 
cate the work of the General Assembly and prolong its sessions.*® 

As an alternative to the establishment of a Co-ordination Committee, 
the representative of Sweden proposed, in an amendment to the United 
Kingdom draft resolution, that 


The Rapporteur of each Main Committee shall, when drafting a 
report to be submitted by the committee to the General Assembly, 
study the text of the proposed resolution, in consultation with the 
competent officers of the Secretariat, as to style, form and use of tech- 
nical terms, and report thereon to the Committee, suggesting such 
changes as he deems necessary.’ S 


This suggestion, however, was objected to by the representative of Norway, 
who pointed out that the rapporteur represented his delegation on the 
committee and could not assume such duties of drafting without serious 
disadvantage." Other representatives preferred to have the Secretariat, 
and particularly the Legal Department, help the various committees in 
drafting texts they wished to submit to the General Assembly. The repre- 
sentative of Belgium, who urged this view, said that the services of the 
Legal Department should be fully uti-ized, as had been the case with the 
Legal Department of the League of Nations.” The representative of 
Norway, favoring this suggestion, said that as things stood, the Secretariat 
could give its opinion only if so requested. He said that the rules of pro- 
cedure should be amended and the Secretariat authorized to give its opinion 
when it deemed it necessary.” On the other hand, it was maintained by - 
the representative of the Soviet Unicn that the existing machinery was 
adequate.”* : 

47 Ibid., 261st meeting, par. 28. 

48 Ibid., par. 6. 49 Ibid., 259th meeting, par. 38. 

50 U.N. Doe. A/C.6/L. 178, General Assembly, 6th Sess., Official Records, Agenda item 


63, Annexes, p. 4. 
51 General Assembly, 6th Sess., Official Records, 6th Committee, 26st meeting, 
par. 51. 52 Ibid. 262nd meeting, par. 24. 


53 Ibid., 261st meeting, par. 51. 54 Ibid., 260th meeting, par. 30. 
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E. Preliminary Decision of the General Assembly - 


In view of the divergence of views among the members, the Sixth Com- 
mittee did not decide upon any solution to the problems raised by the draft 
resolutions of the United Kingdom. Instead, the Committee, on the pro- 
posal of the Delegation of The Netherlands,” decided to establish a Special 
Committee of fifteen members 


to consider the documents, draft resolutions and amendments sub- 
mitted to the Sixth Committee as well as the records of its debates, 
to study the problem further and to report thereon to the General 
Assembly at its seventh session.®* 


This draft resolution was adopted by the General Assembly on December 
20, 1951.57 


II. Report OF THE SPECIAL COMMITTEE 


The Special Committee established by the General Assembly held six 
meetings from August 27 to September 4, 1952, and submitted a report to 
the General Assembly." In this report it submitted the following recom- 
mendations : 


(a) That, whenever any Committee contemplates making a recom- 
mendation to the General Assembly to request an advisory opinion 
from the International Court of Justice, the matter shall, at some ap- 
propriate stage of its consideration by that Committee, be referred 
to the Sixth Committee or to an ad hoc sub-committee established by 
the Committee concerned, for advice on the legal aspects and on the 
drafting of the request. 

(b) That, whenever any Committee contemplates making a recom- 
mendation to the General Assembly to refer a matter to the Inter- 
national Law Commission, the Committee shall, at some appropriate 
stage of its consideration, consult the Sixth Committee as to the ad- 
visability of such a reference, and on its drafting. 

(c) That, whenever any Committee contemplates making a recom- . 
mendation for the adoption by the General Assembly of any amend- 
ment to the rules of procedure of the General Assembly, the matter 
shall, at some appropriate stage of its consideration by that Com- 
mittee, be referred to the Sixth Committee for advice on the drafting ` 
of such amendment and of any consequential amendment. 

(d) That, when a Committee considers the legal aspects of a question 
important, the Committee should refer it for legal advice to the Sixth 
Committee or to an ad hoc sub-committee of the Committee, concerned. 


55 U.N. Doe. A/C.6/L.186, General Assembly, 6th Sess., Official Records, Agenda item 
63, Annexes, pp. 7~8. ; 

56 For text of resolution, see General Assembly, 6th Sess., Official Records, Supp. No. 
20 (A/2119), p. 84, Resolution No. 597 (VI). The Member States appointed to the 
Committee were: Belgium, Canada, Chile, Czechoslovakia, Egypt, El Salvador, France, 
Indonesia, Iran, Israel, Sweden, Soviet Union, United Kingdom, U. S. A. and Venezuela. 

57 General Assembly, 6th Sess., Official Records, Plenary Meetings, 356th meeting, 
par. 33. . The vote was 50 in favor, none against, with 5 abstentions, 

58 U.N. Doe. A/2174. 
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(e) That, normally, the Chairman of a Committee shall, at the ap- 
propriate time, call upon the Vice-Chairman and the Rapporteur to 
join him for the purpose of proceeding, in consultation with the 
competent officials of the Secretariat, to examine the draft resolution 
from the point of view of style, form and the use of technical terms, 
and, when appropriate, to suggest to the Committee such changes as 
they deem necessary.*® 


III. CONSIDERATION AT THE SEVENTH SESSION OF THE GENERAL ASSEMBLY 


At the seventh session of the Generel Assembly, the report of the Special 
Committee was referred to the Sixtk Committee for consideration. The 
Delegation of the United Kingdom introduced a draft resolution whereby 
the General Assembly would adopt all the recommendations of the Special 
Committee. It was this draft resolution which served as a basis of dis- 
cussion, Many of the arguments advanced at the previous session of the 
General Assembly and summarized’ bove were put forth anew. 

The representative of the United Kingdom, in introducing his draft 
resolution, declared that he was prepared to approve the report of the 
Special Committee. The recommendations contained in the report did not 
go far enough; they nevertheless represented a first and welcome step. 
With regard to recommendation (d) oÈ the Special Committee, he expressed 
the hope that it could be amended so zhat the legal aspects of any question 
should be referred to the Sixth Committee if one third of the members of 
the non-legal committee concerned so requested. He added, however, 
that he would not press the point, if cther members did not share his view, 
‘in the hope that recommendation (d) would, in keeping with the spirit 
in which it had been drafted, be interpreted to mean that whenever a 
question had important legal aspects, the Sixth Committee would be 
consulted.’’ * 

Some representatives expressed general approval of the recommendations 
of the Special Committee. Others, however, categorically declared that 
they could not accept the recommendations as they stood.’ 

Some members of the Sixth Committee stressed the need for flexibility. 
They preferred to leave the non-legal committees free to decide whether or 
not to refer questions to the Sixth Committee. Amendments “ in this 


5? Ibid., par. 40. : 

60 U.N. Doc. A/C.6/L.234. 61 U.N. Doe. A/C.6/8R.306, pp. 6-9. 

62 These included those of France, U.N. Doe. A/C.6/S8R.306, p. 17; Afghanistan, 
A/C.6/SR.307, p. 3; Israel, ibid., pp. 5-7; Greece, ibid., pp. 9-10; Belgium, ibid., p. 10; 
Australia, ibid., pp. 12-13; Canada, A/C.6/5R.308, pp. 4-5; Sweden, ibid., pp. 10-11; 
South Africa, A/C.6/SR.309, p. 7. 

63 These included those of India, U.N. Doc. A/C.6/SR.306, p. 5; U. S. A., A/C.6/8R.307, 
pp. 11-12; Syria, ibid., pp. 18-14; Poland, ibid, pp. 7-9; Iran, A/C.6/SR.308, p. 5; 
Pakistan, ibid., p. 8; Liberia, ibid., p. 11; U.S.S.R., ibid., pp. 8-10. 

64 See amendments by Poland, U.N. Doe. A/C. 6/L. 237; by Egypt, A/C. 6/L.235, and 
an oral amendment by Syria, A/C.6/L.244. 
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sense were introduced to paragraphs (@) and (b) of the recommendations. 
These, however, were all rejected by the Committee. With regard to para- 
graph (a) of the recommendations, the Committee adopted an amendment * 
to the effect that any requests to the International Court of Justice for an 
advisory opinion shall be referred to the Sixth Committee or to a joint 
committee of the committee concerned and the Sixth Committee. The 
Committee also adopted a similar amendment to paragraph (d), providing 
for a joint committee instead of an ad hoc subcommittee.** Paragraph (e) 
concerning the drafting of resolutions was rejected. The other recom- 
mendations of the Special Committee were adopted without modification. 
Moreover, the United Kinglom draft resolution was amended to provide 
that the General Assembly, instead of adopting the recommendations of 


the Special Committee, merely ‘‘recommends’’ those measures, as amended, 
to its committees.*” 


FINAL DECISION OP THE GENERAL ASSEMBLY 


When the draft resolution adopted by the Sixth Committee was con- 
sidered by the General Assembly in plenary meeting, the Delegation of 
Czechoslovakia proposed to substitute the word ‘‘may’’ for the word 
“shall” in paragraphs (a) and (b) and to substitute the same word for 
“‘should’’ in paragraph (d) of the recommendations. The amendments to 
(a) and (b) were adopted, while that to (d) was rejected. Thus it became 
optional for the non-legal committees whether or not to follow the methods 
and procedures for dealing with legal and drafting questions set forth in 
the resolution and refer the specified questions to the Sixth Committee— 
the only mandatory provision being paragraph (c), that concerning amend- 
ments to the rules of procedure of the General Assembly, a provision which 
merely confirmed an already established practice.®® 


e5 The amendment, U.N. Doc. A/C.6/L.242/Rev.1, was proposed by Argentina, Co- 
lombia, Costa Rica, Cuba, Dominican Republic, Ecuador, El Salvador, Honduras, Mexico, 
Panama and Peru. 

66 This amendment was proposed by France, see U.N. Doe, A/C.6/L.244, 

67 The text of the draft resolution adopted by the Sixth Committee may be found in 
U.N. Doe. A/0.6/L.246. 

68 The resolution as finally adopted appeared in U.N. Doe. A/RESOLUTION/I0. 
For proceedings in the plenary meeting, see A/P.V./391, pp. 32-45. The vote on the 
resolution as a whole and as amended was 33 to 2, with 15 abstentions. 


EDITORIAL COMMENT 


“THE OLD ORDER CHANGETH, YIELDING PLACE TO NEW” 


When the original Oppenheim’s international Law appeared in 1905- 
1906 it took its place immediately among the leading treatises on the subject. 
The author was Whewell Professor of International Law at Cambridge and 
a scholar of first rank, whose outlook was Continental rather than Anglo- 
Saxon, and whose references to Continental literature gave to the volumes 
an authoritative character outside of the more limited British circle 
dominated by Hall and Westlake. It is true that Oppenheim was condi- 
tioned by the traditions of his time, particularly in his treatment of war 
and neutrality. In the second edition of Volume II, published in 1912, 
there is nothing to suggest that Oppenheim saw the irony of the Hague 
Peace Conference of 1907 which devoted the greater part of its time to 
formulating laws of war. But for all that there was an element of con- 
structive criticism in what he wrote, a sense of law as the only alternative 
to force, a belief in the ‘‘eternal moral and economic factors’? working in 
favor of the development of international law. 

Perhaps it would have been just as well to have left the second edition as 
a memorial to the naiveté of the statesmen of 1907 who thought in terms of 
sovereignty and not of co-operation, who believed that peace could be kept 
by a balance of power, or at any rate that if peace could not be kept, war 
could be fought according to the rules and peace restored by treaties that 
would last until a new shift might take place in the balance of power. But 
Oppenheim had already made notes for a new edition that would incorporate 
the results of the World War, so that it was to be expected that upon his 
untimely death in 1919 the publishers should choose an editor to complete 
the work. Thereafter followed a third edition by Roxburgh and a fourth ` 
edition by MeNair, then fifth, sixth and seventh editions by Lauterpacht, 
the last appearing, Volume I in 19481 and Volume II in 1952. Unfortu- 
nately Mr. Roxburgh decided that the condition of Oppenheim’s manuscript 
made it necessary for him to work in the new matter, including his own con- 
tributions, without giving warning of its presence, that being in his judg- 
ment the method most conducive to maintaining the book as a living exposi- 
tion of the law; and subsequent editions were continued along the same 
lines. The result by this time is that the original Oppenheim has been com- 
pletely lost in the process, and what we now have is a compendium of ac- 
curate and reliable information, extremely useful as a work of reference, but 
a treatise which is neither Oppenheim nor Lauterpacht. 

The writer well remembers how, in a review in this JOURNAL, he described 


1 Reviewed in this JOURNAL, Vol. 44 (1950), p. 784. 
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the fourth edition, published in 1926-1928, as being ‘‘an event’’ among 
scholars, its chief merit lying in-its lucid presentation both of the general 
principles of the law and of the facts of international practice from which 
concrete rules of conduct-might be drawn. But much water has gone under 
the bridge since then, and the developments in international law have been 
so fundamental and far-reaching that one is led to ask, Is it not time to 
abandon the effort to bring Oppenheim up to date, to attempt to reconcile 
Oppenheim’s views of forty years ago with all that has happened since and 
indeed with what he himself would doubtless hold if he were living today? 

The contradictions and the inconsistencies between the Oppenheim of 
1912 and Lauterpacht’s Oppenheim are, as might be expected, more difficult 
to reconcile in Volume II, dealing with ‘‘Disputes, War and Neutrality” 
which has just come to hand. The changes that have taken place in the 
procedures for the settlement of disputes were not difficult to record, for 
in most cases the newer procedures were fairly clearly dated. But the 
` changes in the law of war and neutrality have been so far-reaching that in. 
one case after another the generalizations of Oppenheim are contradicted by 
the facts which follow them in the succeeding pages. In some instances 
even the opinions expressed by Oppenheim are changed without notice. 
Oppenheim stated (§53) in his edition of 1912 that ‘‘impatient pacifists, 
as well as those who cannot grasp the idea of a law between Sovereign States, 
frequently consider war and law inconsistent”; and this was repeated in 
MéNair’s edition of 1926. But taking into account the adoption of the 
Pact of Paris, the seventh edition restricts the statement to ‘‘many persons 
frequently consider war and law inconsistent,’’ which is not what Op- 
penheim thought nor yet how Lauterpacht would say it, who would surely 
limit ‘‘war’’ to a war of self-defense under Article 51 of the Charter of the 
United Nations, which is reaily not ‘‘war’’ at all in the old sense. 

In the case of such problems as the status of noncombatants in time of 
war, the restrictions upon bombardment of towns, the legality of the in- 
struments of warfare both on land and on sea, either the original Oppenheim 
text has been altered or the new material has been introduced in lettered 
sections which leave it to the reader to reconcile Oppenheim and the later 
event. Perhaps the hardest task of the editor.was to adapt Oppenheim’s 
original text to the changes in the law of neutrality introduced by the 
obligations of Article X of the Covenant of the League of Nations and by 
the provisions of Chapter VII of the Charter of the United Nations. Sec- 
tion 293, for example, setting forth Oppenheim’s ‘‘Concept of Neutrality’”’ 
is repeated.in modified form in the seventh edition, but upon examination 
even the modified text appears to conflict with the sections preceding it 
which describe neutrality in relation to the Charter of the United Nations. 
By contrast it must be said that where completely new material is intro- 
duced, as in Section 116a on the ‘‘Legality of the Atomic Weapon,’’ the text 
is what might be expected of so wise and humane a scholar as the editor; and 
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we are led to inquire, with all due respect, whether he could not have put his 
time arid scholarship to better advantage by giving us a volume of his 
own on the subject rather than the new edition of Oppenheim that is 
before us. ; 

No one knows better than Professor Lauterpacht the fundamental change 

that has been brought about by the acceptance of the principle that all 
nations are collectively responsible for the maintenance of peace. It may be 
that a great Power, supported by satellites, is holding out against the ap- 
plication of the principle of collective security set forth in the Charter of 
the United Nations; but the principle is there, and it is not to be believed 
that the great body of the members of the international community will 
reject it even if the organization they have created to give effect to it should 
` prove unequal to its task. In the light of that principle, the old law of war 
and of neutrality must now be written in the past tense. The use of force 
may unhappily have to be resorted to from time to time against those found 
guilty by the United Nations of acts of aggression, as today in Korea, 
whether by decision of the Security Council or as a measure of collective 
self-defense under Article 51 of the Charter. But no one could hold that 
such use of force is ‘‘war’’ in the sense understood when the Hague Con- 
ventions were signed in 1907 or subsequently amended. The conclusion 
would seem to be that where the United Nations is acting in resistance to 
aggression it will be in a position to formulate its own rules of conduct— 
rules dictated by the fundamental moral standards of the states engaged in 
upholding the law. 

No doubt the United Nations will be guided in the adoption of its rules 
of conduct under such circumstances by the humanitarian traditions of the 
old law, as in the treatment of prisoners of war and of noncombatants; but 
the rules will be binding not because of old conventions drawn up under 
other conditions but because of the decision of the United Nations. As for 
the aggressor, it can only be hoped that, although he has defied the inter- 
national community and made himself an ‘‘outlaw’’ in the old English 

“sense, he will still be restrained by fear of punishment, if not by respect for 
the standards of the international community. 

What is said of the old laws of war is equally if not more true of the old 
law of neutrality, which has passed away with the new law of collective 
responsibility. Even in the case of recognized states which have not been 
admitted into the United Nations, it is not to be believed that they will be 
able to claim, if they should be so unwise as to attempt to do so, the former 
rights of neutrals and perhaps block the action of the United Nations 
against the aggressor. Clearly they cannot be permitted to stand in the 
way of the enforcement of law and order even if they are not called upon to 
take part themselves in the measures agreed upon. 

The volume is still to be written, in all of its numerous details, describing 
step by step the transition from the old law to the new, showing the progress 
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during forty years from war as a legalized institution to war as a erime 
against the international community, and the advance from neutrality to 
collective responsibility. The past tense could then be used freely, without 
the encumbrance of a text which in fact marked the end of an era. Who 
better could write the volume than the distinguished scholar now holding 
the Whewell Professorship held by Oppenheim before him? l 

C. G. FENWICK 


COGNITION AND RECOGNITION 


The article on ‘‘The Quasi-Judicial Function in the Recognition of States 
and Governments,’’ published in this JouRNAL in its issue of October, ra 
merits careful consideration and comment. The author, Charles Henry 
Alexandrowicz-Alexander, Research Professor of the University of Madras, 
draws a correct distinction between the ‘‘cognition’’ or “cognizance” of 
facts, and the political nature of the recognition of states and governments. 
He states that: ‘‘Unrecognized communities are treated in many respects 
as if they were subjects of international law, and unrecognized govern- 
ments are often considered as endowed with quasi-governmental capacity.’’ 
In other words, de facto situations, irrespective of formal recognition, can- 
not be ignored. Cognizance of such facts must be taken either diplomati- 
cally or judicially. 

The practice of American and British courts of taking cognizance of 
actual conditions, regardless of political recognition, was noted in an edi- 
torial on ‘‘The Effects of Recognition’’ in this JouRNAL.? 

The author of the article under immediate consideration acknowledges 
that, irrespective of the objective facts which might warrant recognition, 
the function of extending formal recognition is a political function, de- 
pending on various factors that may not be judicial or even quasi-judicial. 
When a nation considers such factors as political organization, capacity to 
fulfill international obligations, viability, and the attitude of the unrecog- 
nized community towards other states, it can hardly be said to be exercising 
a judicial function. 

In treating the subject of the collective recognition of states and govern- 
ments by the League of Nations and by the United Nations, or as in the 
instance of the Treaty of Paris of 1856, the author falls into the error of 
considering such action to be in conformity with international law. It. 
would seem evident that, until the Members of the Family of Nations have 
surrendered their freedom of diplomatic action to an international organi- 
zation, any collective act of recognition must conform to special treaty 
agreements, notably the Charter of the United Nations. It may not 
properly be considered as the exercise of a judicial function under inter- 
national law. The most glaring evidence of this is to be found in the 


1 Vol. 46 (1952), pp. 631-640. 2Vol. 36 (1942), pp. 106-108. 
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diplomatic compromise admitting the Russian province of The Ukraine as 
a Member of the United Nations. 

The author states, furthermore, that ‘“‘It is impossible to recognize 
legally a state which does not exist de facto.’’? ‘When the United States and 
Great Britain recognized the non-existent state of Czecho-Slovakia in the 
first World War there was no legal impediment to this extraordinary po- 
litical act of recognition. Incidentally, it may be observed that this was.a 
fantastic instance of what Hans Kelsen characterizes as the ‘‘constitutive’’ 
effect of recognition : it certainly created a new state! 

In referring to the tests applied by individual nations in respect to 
recognition the author states that : ‘‘There is no risk in saying that the basic 
objective tests relating to statehood and governmental capacity have never 
been ignored.” The fact is, as illustrated in the non-recognition of the 
Communist regime in China by the United States, the decisive factor has 
generally been a purely political one. And conversely, the recognition of 
this same government by Great Britain would seem to have been actuated 
by: the exigencies of its economic and political interests in the Far Hast. 

Professor Alexandrowicz-Alexander has focused attention on some of 
the controversial aspects of diplomatic practice with respect to recognition. 
In seeking, however, to restrict the freedom of nations to determine the 
nature of their diplomatic relations with states and governments of doubt- 
ful, and possibly of unfriendly, conduct, he is pleading for a reform which 
may not be either-wise or practicable. The cognition of the facts of inter- 
national relations may often place limitations on the nature and the extent 
of diplomatic intercourse. Though there may exist an attenuated kind 
of de facto recognition in some instances, full, formal, and unrestricted 
recognition may be accorded only as a sovereign political prerogative. It 
is not a judicial, or quasi-judicial, function. 

Paue MARSHALL Brown 


SELF-DETERMINATION IN THE UNITED NATIONS 


Recent discussions in United Nations organs, and one or two actions 
taken, indicate a slowly dawning realization that the term ‘‘self-determina- 
tion,’’ long a theoretical subject, has become one of practical importance 
and immediate urgency, badly in need of legal definition. The problem now 
developing around this term. may be of wider importance than the ‘‘cold 
war.” The rising tide of nationalism has brought along an almost frantic 
revival of the concept of ‘‘self-determination’’ made famous by President 
Wilson; and now some very strange meanings are being given to it. Dis- 
cussion and action have-been related to Trusteeship, to Non-Self-Governing 
Territories, and to Human Rights; but the discussion has not reached down 
to fundamental principles and practical methods. It has been conducted, 
indeed, in what is unfortunately becoming the tone of the General As- 
sembly : noble utterances on behalf of high-sounding principles which would 
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not be translated into responsible action by any of the states whose delegates 
make the speeches. These utterances take no account of reason, or justice, 
or practicality; they simply bespeak desires. There are many questions 
‘which must be answered before self-determination can be made into a, 
workable system. It is the purpose of this comment to suggest some of 
these questions. 

Article 76 of the Charter refers to ‘‘progressive development toward self- 
government or independence,’’ in the case of trust territories. “The ques- 
tion has arisen, though little formal discussion has taken place concerning it, 
as to how (and by whom) it is to be determined that a trust area is ready 
for independence or for self-government. More attention might have been 
given to such questions when the disposition of the Italian colonies was put 
before the General Assembly, but the discussion was entirely political and, 
after much squabbling, it was decided that Libya was to be independent at 
once (after a year of preparation) and Italian Somaliland in ten years. No . 
one asked whether these areas had sufficient cohesiveness or capability to 
stand alone; ‘‘self-determination’’ was arranged from the outside. Now 
it appears that Libya is, at least from the economic viewpoint, unable to sus- 
tain herself, Is it the responsibility of the United Nations which created 
Libya to give it financial support, or to support it against an aggressor 
should one appear? Who gained anything by this act of ‘‘self-determina- 
tion’’? Of course, these are not trust territories; but is the same procedure 
to be followed when someone raises the question of independence for a trust 
territory? 

Article 73 of the Charter requires ‘‘Members of the United Nations which 
have or assume responsibilities for the administration of territories whose 
peoples have not yet attained a full measure of self-government’’ to trans- 
mit, ‘‘subject to such limitations as security and constitutional considera- 
tions may require,” information ‘‘relating to economic, social and educa- 
tional conditions in the territories for which they are respectively respon- 
sible.” They are also to develop these areas toward self-government. From 
the beginning, there has been uncertainty as to the areas upon which govern- 
ments should report under Article 73 e. Colonial Powers have claimed the 
right to determine for themselves which of their territories are self-govern- 
ing, and have bitterly opposed efforts to require political information from 
them; anti-colonial opinion has pushed hard against them in both respects. — 

At the Fifth General Assembly, a resolution (334 V) was adopted, calling 
upon the Special Committee (now known as the ‘‘ Committee on Information 
from the Non-Self-Governing Territories’’) ‘‘to examine factors which should 
be taken into account in deciding whether any territory is or is not a ter- 
ritory whose people have not yet attained a full measure of self-govern- 
ment.’’ This committee reported that political advancement might lead 
either to independence or to free association in a union, and laid down cer- 
tain requirements for each. These requirements (too long for quotation 
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here) set standards which few—if any—of the so-called sovereign states of 
today could meet: e.g., ‘‘independence or complete control over its external 
relations and internal affairs,’’ or ‘‘complete autoncmy in economie and 
social affairs.” They also require certain specified democratic procedures 
which are far from being universally accepted and which are not necessarily 
of enduring value. The Sixth Assembly set up an ‘‘Ad Hoe Committee on 
Factors” (resolution 567 VI) which revised the above report somewhat; 
by the time this comment is printed, the report will probably have been 
considered by the Seventh Assembly. 

The chances are good that the enthusiastic supporters of self-determina- 
tion will add a few more criteria, from the viewpoint of compelling colonial 
Powers to surrender more, but without thinking that they are making it 
more difficult for such an area to measure up to the standards set. Never- 
theless, this first effort to satisfy the urgent need for criteria deserves com- 
mendation, and it is to be hoped that with further study more practical 
answers can be found. 

The above criteria are with reference to self-government; many delegates 
however, have a much wider meaning for self-determination. The Sixth 
General Assembly adopted resolution 545 VI, which, after a far-fetched 
preamble referring to every possible clause of the Charter, 


1. Decides to include in the International Covenant or Covenants of 
Human Rights an article on the right of all peoples and nations to 
self-determination in reaffirmation of the principles enunciated in 
the Charter of the United Nations. This article shall be drafted 
in the following terms: ‘‘All peoples shall have the right of self- 
determination.”’ : 

2. Requests the Commission on Human Rights to prepare recommenda- 
tions concerning international respect for the self-determination of 
peoples. .. 


No one bothered to explain what is meant by self-determination, or by 
peoples, and the unfortunate Commission on Human Rights, being bound to 
exact words, had much trouble with its assignment. M. Nisot of Belgium 
asked five incisive questions which were often referred to but never an- 
swered. Some of the delegates went beyond self-government or independ- 
ence, and sought to apply the concept to states already independent and 
sovereign. Thus Mr. Waheed (Pakistan) thought that the right of self- 
determination should be proclaimed ‘‘in such a way as to prevent weak 
peoples from being dominated by strong peoples.” Mr. Azkoul (Lebanon) 
said that the point of the whole question was ‘‘that of countries that had 
lost their independence as a result of aggression.” In the view of the 
United States Delegation (Mrs. Roosevelt) 


the principle of self-determination applied not only to peoples which 
had not yet attained their independence but also to politically independ- 
ent States which needed protection from external pressure, threats, the 
use of force, and subversive activities. 
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According to a Yugoslav proposal (Mr. Jeremovic) ‘‘the right of peoples 
to self-determination belonged to both non-self-governing and sovereign 
peoples as long as their independence could be threatened by other States,’’ 
and he wanted to set up ‘‘a body to watch over all the peoples, independent 
or otherwise, whose right of self-determination was frequently threatened.’’ 
He also did not believe ‘‘that the exercise of the right of peoples to self- 
determination could be ensured unless every individual was entitled to 
exercise it.’ Thus the concept of self-determination was broadened to in- 
- elude collective security, and extended to individuals as well as groups or 
peoples. Mr. Morozov (Soviet Union) said that self-determination meant, 
among other things, the evacuation of foreign troops from sovereign states. 
Mr. Valenzuela (Chile) asserted that self-determination 


should enable any State in a condition of economic subordination to 
recover full sovereignty, by acquiring complete control over its own 
natural resources even if this meant expulsion or nationalization of 
certain (2.¢., foreign) undertakings. 


Thus the concept would stand superior to law or contractual obligations. 
Perhaps the solution offered by the Polish delegate (Boratynski) best of all 
represented the view of the Assembly. He said ‘‘the search for definitions 
was unnecessary as self-determination should be proclaimed for all.’’ 

It should be noted, too, that throughout the debate, the question was con- 
stantly raised whether the action taken should include all peoples and mi- 
norities, or should apply only to those territories listed as Non-Self-Govern- 
ing Territories, z.e., to the colonial Powers. The latter view was strongly 
upheld by India and the Soviet Union, and finally prevailed. Why should 
the champions of self-determination fail to call for the independence of 
Alaska? 

The United Nations must do much better than this if it is to solve the 
difficult and urgent problems which will face it as one group after another, 
encouraged by such wild talk, will claim their independence at the hands of 
the United Nations. A definition must be found for ‘‘people’’: manifestly, 
it cannot be permitted that any group whatsoever can claim independence 
as of right. This would mean anarchy; the reductio ad absurdum would 
be that each individual could become a sovereign state. It is probable that 
no automatic definition can be made, and that some authority must be found 
to decide when a people is ready for independence: What shall this author- 
ity be, and how shall it act? Most of all it will need criteria for determi- 
nation. 

It cannot be assumed, as it has been in these debates, that independence 
is always a good thing for any particular group: Has it been good for 
Libya? Nor can it be assumed that colonies only dre entitled to self- 
determination. It is an interesting historical fact that as soon as a national 
group has attained independence, it becomes as imperialistic as any of those 
whom it formerly condemned. Thus India, immediately after the Inde- 
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pendence Act, swallowed up Hyderabad by force and is now well on the 
way to swallowing Kashmir—to mention only the two of the Princely States 
whose cases have come before the United Nations. At the same time, India 
was leading a movement for the independence of Indonesia; and as soon as 
the Indonesian Republic was set up, this new government sought to swallow 
up East Indonesia, and is now reaching for New Guinea. If the United 
Nations believed that the Republic of Indonesia had a right of self-de- 
termination as against The Netherlands, why should it not also support the 
claim of the Republic of the South Moluccas as against Indonesia? What 
is to be done about Tunis? and Laos and Cambodia? and any number of 
others which will come along? 

Such questions reveal the difficulty which faces the United Nations 
today—the lack of criteria for reaching such decisions. In the good old 
days, a people got their independence by fighting for it, as did the United 
States of America, or by having a powerful friend, as did Panama. But 
now the appeal is to the United Nations. Ifthe United Nations is to decide, 
it must have authority, law (or at least guiding principles), and respon- 
sibility for carrying out its decisions. (I leave aside the question of its 
present authority, and note that it can in any case bring enormous pressures 
to bear.) What becomes of the ‘‘right of revolution,” of secession? ` In- 
deed, if the United Nations is to decide, can there any longer be ‘‘self’’- 
determination? Will ambitious peoples be willing to have their fate de- 
termined by the chance of some Member State bringing their claim up, and 
having a decision reached upon purely political grounds? Or would they 
prefer to have the decision reached upon the basis of accepted criteria? 

And what will all this do to the United Nations itself? The states now 
under attack—the colonial Powers—are the ones without which the United 
Nations could not exist. They feel no guilt; they have committed no il- 
legality in possessing colonies—though they may admit to mistakes in ad- 
ministration—in most cases they have improved the situation of the peoples 
under their control; they have made large investments to which they have 
an indubitable legal right; they have advanced their peoples (some 600 
millions of them) toward self-government and, in some cases—British Com- 
monwealth and Philippines—to independence. Can it be expected, as a 
practical matter, that they would willingly submit to a majority of votes 
from states whose responsibility and contribution are small as compared 
with theirs? Can they be expected to welcome new states to add to the 
majority of votes against them in the United Nations? They are on the 
defensive, and are prepared to make concessions; but, right or wrong, they 
cannot be expected to support a United Nations in which a majority of 
states seek to deprive them not only of territories but of their investment’ 
in those territories. And if the new states are unable to maintain them- 
selves, and call upon the United Nations for help, it would be the same 
colonial Powers which would have to assume the burden of economie or 
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military support, for the states now clamoring against them are unable to 
assume the responsibility. . 

(Self-determination is a noble ideal, and worth working for; it has failed 
in the past because of the lack of an international law or organization able 
to apply it. With the United Nations, it becomes possible to work out 
criteria and methods; there is no more important and urgent task before 
the United Nations today. But the criteria established must be based upon 
justice and upon common sense, and little respect has been shown to either 
in the current debates. It is not merely the people concerned, but the com- 
munity of nations, which has an interest; reckless application of the prin- 
ciple could easily lead to great dangers for the community of nations. A 
new field of international law is being opened up; it deserves the most 
serious study by the most responsible persons upon whom the United Nations 
can call.) l À 
CLYDE EAGLETON 


NEW UNITED STATES POLICY, LIMITING SOVEREIGN IMMUNITY 


A new United States position with respect to the immunity from jurisdic- 
tion of the local courts enjoyed by foreign governments engaged in com- 
merce was demonstrated in the letter of May 19, 1952, from the Acting Legal 
Adviser of the Department of State to the Acting Attorney General? In 
this letter Acting Legal Adviser. Jack B. Tate wrote: 


The Department of State has for some time ? had under consideration 
the question whether the practice of the Government in granting im- 
munity from suit to foreign governments made parties defendant in 
the courts of the United States without ‘their consent should not be 
changed. The Department has now reached the conclusion that such 
immunity should no longer be granted in certain types of cases... . 

A study of the law of sovereign immunity reveals the existence of 
two conflicting concepts of sovereign immunity, each widely held and 
firmly established. According-to the classical or absolute theory of 
sovereign immunity, a sovereign cannot, without his consent, be made a 
respondent in the courts of another sovereign. According to the newer 
or restrictive theory of sovereign immunity, the immunity of. the sover- 
eign is recognized with régard to sovereign or public acts (jure imperii) 
of a state, but not with respect to private acts (jure gestionis)> .. . 


1 Department of State Bulletin, Vol. 26 (June 23, 1952), p. 984. 
~~~. 2 Qn April 9, 1948, a press officer of the Department of State announced that the De- 
partment was reconsidering the policy of requesting immunity for foreign government- 
owned and government-operated merchant vessels in view of the increasing tendeney of 
such vessels to engage in commercial operations. The New York Times, April 10, 1948, 
p. 27, col. 3, This announcement was issued in response to questions concerning the grant 
of immunity to the Soviet vessel Rossia, 1948 A.M.C, 814 (S.D.N.Y., April 6, 1948). 

8 Mr. Tate added: ‘‘There is agreement by proponents of both theories, supported 
by practice, that sovereign immunity should not be claimed or granted in actions with 
respect to real property (diplomatic and perhaps consular property excepted) or with 
respect to the disposition of the property of a deceased person even though a foreign 
sovereign is the beneficiary.’? ~ 
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. .. The reasons which obviously motivate state trading countries in 
adhering to the theory with perhaps increasing rigidity are most per- 
suasive that the United States should change its policy. . Furthermore, 
the granting of sovereign immunity to foreign governments in the 
courts of the United States is most inconsistent with the action of the 
Government of the United States in subjecting itself to suit in these 
same courts in both contract and tort and with its long established 
policy of not claiming immunity in foreign jurisdictions for its mer- 
chant vessels. Finally, the Department feels that the widespread and 
increasing practice on the part of governments of engaging in com- 
mercial activities makes necessary a practice which will enable persons 
doing business with them to have their rights determined in the courts. 
For these reasons it will hereafter be the Department’s policy to follow 
the restrictive theory of sovereign immunity in the consideration of 
requests of foreign governments for a grant of sovereign immunity. 


Through this action the Department is taking a position in accord with 
the practice of many countries. In Mr. Tate’s letter,* it was stated that the 
‘‘elassical’’ theory, of virtually absolute sovereign immunity had generally 
been followed in the courts of the United States, the British Commonwealth 
of Nations, Czechoslovakia, Estonia, and probably Poland. It was said that 
the decisions of courts in Brazil, Chile, China, Hungary, Japan, Luxem- 
bourg, Norway, and Portugal might also be deemed to support this theory, 
if one or two old decisions in each country, prior to the development and 
adoption of the more limited theory, would form a sufficient basis for such 
determination. He reported that the newer or restrictive theory of sover- 
eign immunity had originated in Belgium and Italy, had then been adopted 


by the courts of Egypt and Switzerland, and had more recently been em-..- 


braced by the courts of France,’ Austria,® and Greece. Apparently it is `.» 


also being followed by Rumania and Peru, by the lower courts in The 
Netherlands, and possibly by Denmark. These conclusions of the Depart- 
ment of State as to the prevalence of restricted immunity in foreign courts 
appear to be amply supported. Indeed, it may be noted that, although 
on the basis of repeated decisions of lower courts * Mr. Tate follows the usual 
opinion in classifying the British Commonwealth as giving absolute im- 
munity, nevertheless in The Cristina, [1938] A.C. 485,8 three of the five 
judges sitting in the House of Lords stated their belief that the law of 
England was not settled in favor of granting immunity to foreign merchant 
vessels merely because they were owned and operated by foreign govern- 


4 Based upon an elaborate survey of national court decisions throughout the world. 

5 Cf. J. G. Castel, ‘‘Immunity of a Foreign State from Execution: French Practice,’?’ 
this JOURNAL, Vol. 46 (1952), p. 520. ° 

8 See note by Paul Abel, this JOURNAL, Vol. 45 (1951), p. 354. 

7 The Parlement Belge, 5 P.D. 197 (Ct. App., 1880); The Porto Alexandre, [1920] 
P. 30 (Ct. App.) ; The Jupiter, [1924] P. 236 (Ct. App.). i 

8 Reprinted in this JOURNAL, Vol. 32 (1938), p. 824. - 
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ments.? These views are particularly significant since the House of Lords 
has never actually decided in favor of immunity for commercial operations 
of foreign governments, and it would seem quite possible that in an ap- 
propriate case the highest British court would decide in favor of restricted 
rather than absolute immunity. 

With so many states denying the aena of immunity when the onin 
government engages in commerce, one could hardly maintain that customary 
international law today requires that immunity be granted. As the Per- 
manent Court of International Justice observed in the case of the S.S. Lotus, 
P.C.LJ., Series A, No. 10, p. 29: 


as municipal jurisprudence is thus divided, it is hardly possible to see 
in it an indication of the existence of the restrictive rule of interna- 
tionallaw.... 


_ There seems no doubt that the adoption by the United States of its new 
policy restricting sovereign immunity is fully in accord with the obligations 
of international law. There appears to be little, if any, generally accepted 
international law today with respect to the immunity of foreign govern- 
ments when they go beyond traditional governmental activities. No inter- 
national arbitral or judicial decision on the point can be found. 
The only treaties in the field appear to be ones which provide that im- 
munities need not be granted when the government operates merchant 


9 Lords Thankerton, Macmillan and Maugham, in their respective opinions stated that 
they felt free to reconsider the question of The Porto Alexandre. Lord Macmillan 
specified that ‘‘I should hesitate to lay down that it is a part of the law of England that 
an ordinary foreign trading vessel is immune from civil process within this realm by 
reason merely of the fact that it is owned by a foreign State, for such a principle must 
be an importation from international law and there is no proved consensus of inter- 
national opinion or practice to this effect. On the contrary the subject is one on which 
divergent views exist and have been expressed among the nations. .. . I recognize that 
the Courts of this country have already ... gone a long way in extending the doctrine 
of immunity; but the cases which have gone furthest have not been hitherto considered 
in this House.’? [1938] A.C. 485, 498. 

Lord Maugham said that there was ‘‘neither principle nor any authority binding this 
House to support the view that the mere claim by a Government or an ambassador or by 
any of his servants would be sufficient to bar the jurisdiction of the Court, except in such 
cases as ships of war and other notoriously publie vessels or other publie property be- 
longing to the State.’’? [1988] A.C. 485, 516. Criticizing conclusions drawn from The 
Parlement Belge and subsequent cases in the Court of Appeal, he added: ‘‘T have in- 
dicated my unwillingness to follow what I must admit to be the recent current of 
authority in our Courts as regards State-owned trading ships. In what follows I shall 
merely be indicating the opinion I have formed—one which I believe is shared by many 
judges and by nearly all persons engaged in maritime pursuits—that it is high time 
steps were taken to put an end to a state of things which in addition to being anomalous 
is most unjust to our own nationals.’’ Ibid. 521. 

See also the language of Viscount Simon for the Privy Council in Sultan of Johore v. 
Abubakar Tunku Aris Bendahar, [1952] A.C. 318, digested infra, p. 153, recognizing 
that the majority of the court in The Cristina reserved the case of a government-owned 
ship engaged in ordinary commerce. 
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vessels or engages in commercial undertakings. Indeed, in the Brussels 
Convention of April 10, 1926 (to which the United States is not a party), it 
was agreed that merchant vessels owned or operated by foreign govern- 
“ments, and the cargoes on board, should be subject to the same rules of 
liability, the same obligations, and the same procedures as would be ap- 
plicable in the case of privately owned merchant vessels. ` Mr. Tate’s letter 
points out that among the nations frequently classified as following the 
absolute theory of sovereign immunity, Brazil, Chile, Estonia, Germany, 
Hungary, Netherlands, Norway, Poland, Portugal, and Sweden are parties 
to the Brussels Convention and thus have relinquished an important part 
of the immunity which they might claim under the classical theory. Besides 
the Brussels Convention, it may be recalled that the treaties of peace ending 
World War I provided that if the ex-enemy ‘‘Government engages in inter- 
national trade, it shall not in respect thereof have or be deemed to have any 
rights, privileges or immunities of sovereignty.” © Futhermore, various 
bilateral treaties expressly adopt the rule of restricted immunity; for ex- 
ample, the Treaty of Friendship, Commerce and Navigation between the 
United States and Italy, signed February 2, 1948, provides: 


No enterprise of either High Contracting Party which is publicly 
owned or controlled shall, if it engages in commercial, manufacturing, 
processing, shipping or other business activities within the territories 
of the other High Contracting Party, claim or enjoy, either for itself 
or for its property, immunity therein from taxation, from suit, from 
execution of judgment, or from any other liability to which a privately 
owned or controlled enterprise is subject therein.’* 


Most of the contemporary writers who discuss the subject advocate cut- 
ting down the immunity of states in accordance with the restrictive theory, 
or maintain that this is already the law.* Twenty years ago the Harvard 


10 See 2 Hackworth’s Digest of International Law 463; 176 League of Nations Treaty 
Series 199; 3 Hudson, International Legislation 1837; 6 ia. 868. 

1 Treaty of Versailles, Art. 281; Treaty of St. -Gormain- -en-Laye, Art. 233; Treaty of 
Trianon, Art. 216. 

12 Treaties and Other International Acts Series, No. 1965, Art. 24, par. 6. Similar 
provisions are included in the more recent treaties of the United States. Compare the 
arrangements elaborated in various agreements with the Soviet Union, such as the 
Temporary Commercial Agreement between the United Kingdom and the U.S.S.R., signed 
Feb. 16, 1934, 149 League of Nations Treaty Series 445. 

13 See R. D. Watkins, The State as Party Litigant (1927), pp. 189-191; E. W. Allen, 
The Position of Foreign States before National Courts, Chiefly in Continental Europe 
(1933); P. Shepard, Sovereignty and State-owned Commercial Enterprises (1951); 
Jasper Y. Brinton, ‘‘ Suits against Foreign States,’’ this JOURNAL, Vol. 25 (1931), p. 50; 
J. W. Garner, ‘‘ Immunities of State-owned Ships Employed in Commeree,’’ 1925 British 
Year Book of International Law 128; J. G. Hervey, ‘‘The Immunity of Foreign States 
when Engaged in Commercial Enterprises: A Proposed Solution,’’? 27 Michigan Law 
Review (1929) 751;. Note, ‘‘Sovereign Immunity for Commercial Instrumentalities of 
Foreign Governments,’’ 58 Yale Law Journal (1948) 176; Bernard Fensterwald, ‘‘Sov- 
ereign Immunity and Soviet State Trading,’’ 63 Harvard Law Review (1950) 614. 

See, however, G. G. Fitzmaurice, ‘‘State Immunity from Proceedings in Foreign 
Courts,” 1933 British Year Book of International Law. 101. 
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Research in International Law, in its Draft Convention on Competence of 
Courts in Regard to Foreign States," declared in favor of the restricted im- 
munity, although in his Comment as Reporter, Professor Jessup then said 
that ‘‘the exception to immunity here specified is highly controversial.’’ ** 
With the increase in nationalization of enterprises and state trading during 
the last two decades, and with the adoption in state after state of the rule 
denying immunity to foreign governments with respect to their business 
activities, the once controversial denial of immunity is rapidly becoming 
accepted. 

The views of the Department of State prior to the decision of Berizzi Bros. 
Co. v. S.S. Pesaro, 271 U. S. 562 (1926), had been that governments were — 
not entitled to sovereign immunity when they engaged in commerce or 
‘‘non-sovereign’’ functions.!® It will be recalled that in the Pesaro litiga- 
tion the Supreme Court disregarded the views expressed by the Department 
of State to the Federal District Court and to the Italian Ambassador, and 
held that vessels owned, possessed and operated by a foreign government 
were entitled to immunity regardless of the fact that they were used for 
commercial purposes instead of as warships or for other purposes for which 
public vessels have more traditionally been used.*7 Although the Supreme 
Court adopted the view that the purpose or function for which a vessel or 
other property was used (and apparently the type of activity in which the 
government was engaged) did not prevent the foreign government from 
being entitled to the immunities traditionally accorded, yet, in cases prior 
to and since Berizzi Bros. Co. v. N.S. Pesaro, courts in the United States 
have considerably limited the immunities enjoyed by foreign states and 
their ships through denying immunity when ships or other property were 
not in the possession of the foreign government," when the separate entity of 


14 This JOURNAL, Supp., Vol. 26 (1932), p. 451, at 597 ff. 

15 Ibid., p. 606. 

18 See Secretary Lansing to the Atty. Gen., Nov. 8, 1918, 2 Hackworth’s Digest of 
International Law 429; the Department of State to the Ttalian Embassy, March 31, 1921, 
ibid. 437; the Solicitor for the Department of State (Nielsen) to Judge Julian W. Mack, 
Aug. 2, 1921, ibid. 438-439, also quoted in The Pesaro, 277 Fed. 473 (S.D.N.Y. 1921) ; 
Secretary Hughes to American diplomatic and consular officers, Jan. 11, 1923, 2 Hack- 
worth’s Digest 439-440; Secretary Hughes to the Minister to Portugal, Aug. 26, 1924, 
ibid. 441. The Department took a corresponding position, asserting that no principle of 
international law would be violated if a municipality imposed taxes on property belonging 
to a foreign government and acquired for commercial purposes. Secretary Lansing to the 
Italian Ambassador, April 2, 1918, 2 Hackworth’s Digest 465; Acting Secretary Polk to 
the Russian chargé d’affaires, March 3, 1919, ibid. 467. 

17 Reprinted in this JOURNAL, Vol. 20 (1926), p. 811. 

18 See The Davis, 10 Wall. 15 (U. 8. 1870); Long v. The Tampico, 16 Fed. 491 
(S.D.N.Y. 1883); The Johnson Lighterage No. 24, 231 Fed. 365 (D.N.J. 1916); The 
Navemar, 303 U. 8. 68 (1938) ; Ervin v. Quintanilla, 99 F. 2d 935 (C.C.A. 5th 1938); Re- 
public of Mexico v. Hoffman, 324 U. 8. 30 (1945). Cf. The Carlo Poma, 259 Fed. 369 
(C.C.A. 2d 1919). ' 
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a government-owned corporation was involved, or where immunity was 
not properly claimed.” 

Furthermore, the action now taken is in harmony with the Acts of Con- 
gress adopted in 1916, 1920, and 1925, under which sovereign immunity is 
waived and proceedings may be brought against the United States in its own 
courts for wrongs done by its vessels,’ as well as with the policy of the 
Federal Tort Claims Act of 1946.2? 

It seems clear that the adoption of this new policy, restricting sovereign 
immunity to situations in which foreign states are performing functions 
generally recognized to be governmental, is highly desirable from the stand- 
point of the United States. It removes an element of unfairness toward 
private enterprise. As Chief Justice Marshall said long ago, 


when a government becomes a partner in any trading company, it de- 
vests itself, so far as concerns the transactions of that company, of its 
sovereign character, and takes that of a private citizen,”* 


In The Pesaro, 277 Fed. 473 (S.D.N.Y. 1921),?* Judge Julian Mack gave 
among the reasons for denying immunity to a merchant vessel owned and 
operated by the Italian Government, thai: 


To deprive parties injured in the ordinary course of trade of their 
common and well-established legal remedies would not only work great 
hardship on them, but in the long run it would operate to the dis- 
advantage and detriment of those in whose favor the immunity might 
be granted. Shippers would hesitate to trade with government ships, 
and salvors would run few risks to save the property of friendly sover- 


19 Coale v. Société Co-operative Suisse des Charbons, 21 F. 24 180 (S.D.NVY. 1921); 
United States v. Deutsches Kalisyndikat Gesellschaft, 31 F. 2d 199 (S.D.N.Y. 1929); 
Ulen & Co. v. Bank Gospodarstwa Krajowego, 261 App. Div. 1, 24 N.Y.S. (2d) 201 
(1940); The Uxmal, 40 F. Supp. 258 (D. Mass. 1941); Plesch v. Banque Nationale de 
la République d’Haiti, 273 App. Div. 224, 77 N.Y.S. (2d) 43 (1948); Hannes v. Kingdom 
of Roumania Monopolies Institute, 260 App. Div. 189, 20 N.Y.S. (2d) 825 (1940). 

20 Ex Parte Muir, 254 U. S. 522 (1921); The Pesaro, 255 U. S. 216 (1921); The Sao 
Vicente, 260 U. S. 151 (1922); The Gul Djemal, 264 U. S. 90 (1924). 

21 See Act of Sept. 7, 1916, waiving immunity of U. S, Shipping Board vessels, 39 Stat. 
728, 730, later repealed; Suits in Admiralty Act of March 9, 1920, 41 Stat. 525, 46 U. S. 
Code §§741-752; Public Vessels Act of March 3, 1925, 43 Stat. 1112, 46 U. S. Code 
§§781-799. l 

22 60 Stat. 842. See also 28 U.S. Code § 1346. 

23 Bank of the United States v. Planters’ Bank of Georgia, 9 Wheat. 904, 907 (U. 8. 
1824). Of course Marshall’s statement related to one of the States of the United States, 
rather than to a state in the international law sense, and he was concerned with a corpora- 
tion owned by such a State (in which case immunity is generally refused on the basis of 
the distinetion between the corporation and its stockholders); but the reasoning seems 
apposite. 

24 Judge Mack’s opinion, which seems far sounder than that of the Supreme Court in 
Berizzi Bros. Co. v. S. S. Pesaro, 271 U. S. 562 (1926), is worth careful study. It is 
the chief American decision in which the court adopted the restricted view of sovereign 
immunity now espoused by the Department of State. 
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eigns, if they were denied recourse to our own courts and left to 
prosecute their claims in foreign tribunals in distant lands.” 


Likewise in his opinion in The Cristina, cited above, Lord Maugham asked: 


. . . Is it consistent with sovereign dignity to acquire a tramp steamer 
and to compete with ordinary shippers and shipowners in the markets 
of the world? Doing so, is it consistent to set up the immunity of the 
sovereign if, owing to the want of skill of captain and crew, serious 
damage is caused to the ship of another country? Is it also consistent 
to refuse to permit proceedings to enforce a right of salvage in respect 
of services rendered, perhaps at great risk, by the vessel of another 
country? Is there justice or equity, or, for that matter, is international 
comity being followed, in permitting a foreign government, while in- 
sisting on its own right to immunity, to bring actions im rem or in 
personam against our own nationals? 76 


Furthermore, in many, if not most, instances it would appear that con- 
troversies involving government-owned merchant vessels and other com- 
mercial functions of foreign governments would be settled more expe- 
ditiously and with fewer political repercussions if they could be dealt with 
by the courts which are accustomed to dealing with such cases, rather than 
handled through diplomatic channels between the foreign office of the 
nationality of the plaintiff and that of the state involved as defendant. In 
his supplemental opinion in The Pesaro, cited above, Judge Mack well 
added: 


it seems improbable that in these days the judicial seizure of a publicly 
owned merchantman like the Pesaro would affect our foreign relations 
in any greater degree than the judicial seizure of a great privately 
owned merchantman like the Aquitania. Indeed, it would seem that 
foreign relations are much less likely to be disturbed if the rights and 
obligations of foreign states growing out of their ordinary civil trans- 
actions were dealt with by the established rules of law, than if they 
were made a matter of diplomatic concern. 


As a practical matter, what are the immediate consequences of this action 
likely to be? How far will the courts be guided by the expression of views 
of the Department of State? The Acting Legal Adviser writes: 


25 In The Porto Alexandre, [1920] P. 30, 38-39, Lord Justice Serutton felt constrained 
by precedent to uphold the immunity of a Portuguese government-owned merchant vessel 
from salvage proceedings, but he said: ‘‘no one can shut his eyes, now that the fashion 
of nationalisation is in the air, to the fact that many states are trading, or are about to 
trade, with ships belonging to themselves; and if these national ships wander about with- 
out liabilities, many trading affairs will become difficult. . . . But there are practical 
commercial remedies. If ships of the state find themselves left on the mud because no 
one will salve them when the state refuses any legal remedy for salvage, their owners will 
be apt to change their views. If the owners of cargoes on national ships find that the 
ship runs away and leaves them to bear all the expenses of salvage, as has been done in 
this case, there may be found a difficulty in getting cargoes for national ships.’’ 

26 [1938] A.C. 485, 513, at 521-522; also this JOURNAL, Vol. 32 (1938), p. 824, at p. 
847, 
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It is realized that a shift in policy by the executive cannot control 
the courts but it is felt that the courts are less likely to allow a plea 
of sovereign immunity where the executive has declined to do so. 
There have been indications that at least some Justices of the Supreme 
Court feel that in this matter courts should follow the branch of the 
ovens charged with responsibility for the conduct of foreign 
relations. 


In Ex parte Republic of Peru, 318 U. S. 578, 588-589 (1948), Chief Justice 
Stone said: 


Upon recognition and allowance of the claim by the State Department 
and certification of its action presented to the court by the Attorney 
General, it is the court’s duty to surrender the vessel and remit the 
libelant to the relief obtainable through diplomatic negotiations. . . 
The certification and the request that the vessel be declared immune 
must be accepted by the courts as a conclusive determination by the 
political arm of the Government that the continued retention of the 
vessel interferes with the proper conduct of our foreign relations.?" 


In Republic of Mexico v. Hoffman, 324 U. S. 30, 85 (1945), this JOURNAL, 
Vol. 89 (1945), p. 585, Chief Justice Stone again said for the Court, this time 
in denying immunity to a government-owned merchant vessel not in the 
possession of the foreign government, when the Department of State had 
communicated a request for immunity from the Mexican Government but 
had taken no stand on that request: 


It is therefore not for the courts to deny an immunity which our 
government has seen fit to allow, or to allow an immunity on new 
grounds which the government has not seen fit to recognize.* The 
judicial seizure of the property of a friendly state may be regarded as 
such an affront to its dignity and may so affect our relations with it, 
that it is an accepted rule of substantive law governing the exercise of 


27 Reprinted in this JOURNAL, Vol. 38 (1944), p. 182. Despite the usual practice in 
the United States of denying immunity to corporations owned or controlled by foreign 
governments, in Stone Engineering Co. v. Petroleos Mexicanos, 352 Pa. St. 12 (1945), 
and in Matter of United States of Mexico v. Schmuck, 293 N.Y. 264 (1944), the courts 
felt themselves bound to accord immunity to such a corporation because the Department 
of State informed the courts that it ‘‘recognized and allowed’’ the immunity claimed. 
See also A. B. Lyons, ‘‘The Conclusiveness of the ‘Suggestion’ and Certificate of the 
American State Department,’’ 1947 British Year Book of International Law 116. 

. 28 ‘* This salutary principle was not followed in Berizzi Bros. Co. v. The Pesaro, 271 
U. S. 562, where the court allowed the immunity, for the first time, to a merchant vessel 
owned by a foreign government and in its possession and service, although the State 
Department had declined to recognize the immunity. The propriety of thus extending 
the immunity where the political branch of the government had refused to act was not 
considered. : 

“Sines the vessel here, although owned by the Mexican Government, was not in its 
possession and service, we have no occasion to consider the questions presented in the 
Berizzi case. It is enough that we find no persuasive ground for allowing the immunity 
in this case, an important reason being that the State Department has declined to 
recognize it.’’? [Footnote by the Court.] 
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- the jurisdiction of the courts that they accept and follow the executive 
determination that the vessel shall be treated as immune. Eg parte 
Peru, supra, 588. But recognition by the courts of an immunity upon 
principles which the political department of government has not sanc- 
tioned may be equally embarrassing to it in securing the protection of 
our national interests and their recognition by other nations. 


In a concurring opinion, joined in by Black, J., Mr. Justice Frankfurter 
said: 


It is my view, in short, that courts should not disclaim jurisdiction 
which otherwise belongs to them in relation to vessels owned by foreign 
governments however operated except when ‘‘the department of the 
government charged with the conduct of our foreign relations,’’ or of 
course Congress, explicitly asserts that the proper conduct of these 
relations calls for judicial abstention. Thereby responsibility for the 
conduct of our foreign relations will be placed where power lies. And 
unless constrained by thé established policy of our State Department, 
courts will best discharge their responsibility by enforcement of the 
regular judicial processes. (324 U. S. 41-42.) 2° 


As practice has developed, our courts pay great attention in this field 
to the views of the Executive. At least with respect to the current problem, 
it is believed that this should be the case. Insofar as the courts treat ques- 
tions of immunity as matters of foreign policy rather than questions of law, 
and seek to avoid embarrassment to the Executive, they should certainly 

-follow in the future this newest expression of the policy of the Department 
of State restricting sovereign immunity. If, on the other hand, the courts 
believe that they are dealing with questions of law (ultimately depending 
on rules of international law), this current statement by the Department of 
State should be strong evidence that the present-day rules of international 
law do not require that immunity be accorded a foreign state and its 
property when commercial functions are involved.** 


29 In an editorial entitled ‘‘Has the Supreme Court Abdicated One of its Functions??? 
this JOURNAL, Vol. 40 (1946), p. 168, Prof. Jessup criticizes the approach of the Court 
in Mexico v. Hoffman, as requiring that ‘‘the State Department must also determine the 
basic legal principle governing the immunity,” and prefers that the question be treated 
as one of law rather than one of respect for policy of the Department. The same posi- 
tion is taken by Ruttenberg in a note in 97 U. Pa. Law Review (1948) 79. An opposite 
view is taken by E. D. Dickinson and W. S. Andrews, ‘‘A Decade of Admiralty in the 
Supreme Court of the United States,’’ 36 Cal. Law Review (1948) 169, 215. 

30 There would be obvious advantages if international agreement on the extent and 
limitations of sovereign immunity could be reached by treaty. In the absence of treaty, 
some have suggested that the change in American policy to the restrictive concept of 
immunity should be effected by concurrent action of Congress as well as by executive 
statement. See J. G. Hervey, ‘‘The Immunity of Foreign States when Engaged in 
Commercial Enterprises: A Proposed Solution,’? loc. cit., at pp. 774-775 (1929); Note, 
‘*Sovereign Immunity for Commercial Instrumentalities of Foreign Governments,’’ loc. 
cit., at p. 182 (1948). Although perhaps desirable, such legislation would not appear 
to be at all essential. ` 
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Does this change in attitude of the Department of State, and its probable 
consequences in the courts of the United States, mean that in the future we 
may expect to see the properties of foreign states seized and sold by way of 
execution of any judgments rendered against them by our courts? Al- 
though no explicit answer is given in Mr. Tate’s letter, there is little reason 
to believe that the change is intended to interfere with existing immunities 
from execution and seizure. As was said in Dexter & Carpenter v. Kunglig 
Jarnvagsstyrelsen, 48 F. (2d) 705, 708 (C.C.A. 2d, 1930), this JOURNAL, 
Vol. 25 (1931), p. 360, with respect to attachment on execution of property 
belonging to a governmént which had waived its immunities by instituting 
suit and then answering to the counterclaim on which judgment went 
against it, 


... consenting to be sued does not give consent to a seizure or at- 
tachment of the property of a sovereign government. The clear weight 
of authority in this country, as well as that of England and Continental 
Europe, is against all seizures, even though a valid judgment has been 
entered.** 


Even if it cannot be enforced by execution process, however, the judgment | 
against a foreign state may have great value in determining the facts of 
its liability, and may strongly influence it to make payment.*? It is possible 
that in time we may see the courts developing a rule like that proposed by 
the Harvard Research in International Law, under which judgments against 
the foreign state might be enforced against its property within the jurisdic- ' 
tion of the forum, when that property is either real property (not used as 
diplomatic or consular property), or property used in connection with a 
commercial enterprise or commercial function.®? 

Once it is accepted that sovereign immunity should be restricted and that 
a foreign state should be subject to the jurisdiction of the local courts when 


31 Certiorari denied, 282 U. S. 896 (1931). For comments on this case, see notes in 
29 Michigan Law Review (1931) 894, and this JOURNAL, Vol. 25 (1931), p. 335. Pay- 
ment was eventually made by the Swedish Government of a sum in settlement of the 
judgment; see 2 Hackworth’s Digest 480; Kuhn, ‘‘Immunity of the Property of Foreign 
States against Execution,’’ this JOURNAL, Vol. 28 (1934), p. 119. 

In accord with the Dexter & Carpenter case, see the British case of Duff Development 
Co. v. Kelantan, [1924] A.C. 797; and the German case of Von Hellfeld v. Imperial 
Russian Government, translated in this JOURNAL, Vol. 5 (1911), p. 490. 

32 See, however, G. G. Fitzmaurice, ‘‘State Immunity from Proceedings in Foreign 
Courts,’?’ loc. cit., at p. 124, stressing the immunity from execution and declaring that 
therefore ‘‘ The truth is that states can never be effectively sued against their will.” 

33 See views expressed by the Harvard Research in International Law, Draft Conven- 
tion on Competence of Courts in Regard to Foreign States, Art. 23, this JOURNAL, Supp., 
Vol. 26 (1932), p. 700 et seg. 

Compare the French practice discussed by Castel, ‘‘Immunity of a Foreign State from 
Execution: French Practice,’’ this JOURNAL, loe. cit. Bee also E. Loewenfeld, ‘‘Some 
Legal Aspects of the Immunity of State Property,’’ 34 Grotius Society Transactions 
(1949) 111. 
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engaging in certain activities, there still remains the problem of delimiting 
clearly the field in which sovereign immunity will survive from those cases 
in which the state may be sued. The Department of State letter distin- 
guishes the two categories as ‘‘sovereign or public acts (jure imperii) of a 
state,” and ‘‘private acts (jure gestionis).’’ However it does not tell us 
clearly whether this distinction is to be drawn according to thé ideas of the 
forum, or the notions of the foreign state concerned, or according to inter- 
nationally accepted fixed standards (if they can be found). Obviously, if 
the distinction is to have any meaning, it can not be drawn according to the 
views of the foreign state seeking immunity; otherwise there would be no 
restriction of immunity in the cases where the new policy intends to restrict 
it." 

Reliance upon internationally accepted distinctions between the ‘‘sover- 
eign” and ‘‘non-sovereign’’ activities of governments would be best, if 
there were lines drawn which are really accepted by all (or most) countries; 
but in this age of national economies varying from primarily private enter- 
prise through various degrees of socialism and state supervision to an almost 
complete conduct of economic activities by the state or state agencies, one 
- cannot say that any sharp division between sovereign and non-sovereign 
activities is recognized throughout the world. In some fields, such as state- 
owned vessels (and aircraft or railways?) operated to carry passengers or 
goods ‘‘for hire,” it has been possible to agree on a category of activities 
which fall outside the restricted notion of immunity.” Yet in view of our 


84 Apparently accepting the idea that the state conducting the activity would decide 
its sovereign or private character, Fitzmaurice writes: ‘‘In this respect it is noticeable 
that the distinction between sovereign and non-sovereign acts breaks down in the very 
cases in which it is most desired to apply it. It is usually said that a sovereign act is 
an act which only a government can perform and that a non-sovereign act is any act 
which any private citizen might have performed. In a country such as Soviet Russia, 
however, private citizens are forbidden by law to perform acts which in other countries 
private citizens can normally carry out. All commercial activities are by law government 
monopolies and are earried out by virtue of the state’s imperium. It is, therefore, 
clear that whenever the Russian Government or one of its trade delegations enters into 
a commercial transaction, it is acting by virtue of its imperiwm and is performing a 
sovereign act, at any rate in the sense of an act which under Russian law only the Stato 
can perform and which private Russian citizens are forbidden to carry out. It seems 
to follow, therefore, that even in those countries where a distinction is drawn between 
sovereign and non-sovereign acts, the Soviet Government could not properly be sued in 
respect of any commercial activity. Yet this is the very type of case which the distinc- 
tion in question was intended to meet.’? (‘‘State Immunity from Proceedings in 
Foreign Courts,’’ loe. cit., p. 123.) 

35 In the case of the Brussels Convention, supra, the rule is laid down that ‘‘Seagoing 
vessels owned or operated by States, cargoes owned by them, and cargoes and passengers 
earried on Government vessels, and the States owning or operating such vessels, or owning 
such cargoes, are subject in respect of claims relating to the operation of such vessels or 
the carriage of such cargoes, to the same rules of liability and to the same obligations as 
those applicable to private vessels, cargoes and equipments.’’ This is in the most 
general terms, and then it is stated that ‘‘The provisions . . . shall not be applicable to 
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usual belief that the provision of public highways is a ‘‘sovereign’’ func- 
tion of the State, and our familiarity with State-owned auto ferries, would 
most Americans readily accept the idea that a State-owned auto ferry was 
liable to suit under the newer idea of restrictive sovereign immunity? 
Turning to other fields, courts in some countries have held that the opera- 
tion of a government-owned railway was a non-sovereign function,®* while 
others have held it to be as much a sovereign function as the provision of 
ordinary roads.*7 Purchasing munitions and supplies for military use has 
in some courts been treated as a non-sovereign function and the foreign 
government given no immunity; ** while elsewhere the attitude is that 
expressed by Judge Ward: — 


It seems to us manifest that the Kingdom of Roumania in contracting 
for shoes and other equipment for its armies was not engaged in busi- 
ness, but was exercising the highest sovereign function of protecting 
itself against its enemies.*® 


It should at least be clear that there is no universal agreement on the 
‘‘proper’’ sovereign functions of a government, nor upon how widely or 
for how long a time governments must have engaged in a particular activity 
before it comes within the category of ‘‘sovereign function’’ as viewed by 
any international standard.*° 


ships of war, Government yachts, patrol vessels, hospital ships, auxiliary vessels, supply 
ships, and other craft owned or operated by a State, and used at the time a cause of 
action arises exclusively on Governmental and non-commercial service.’? 

86 See such classic cases of the restrictive theory of immunity as the Belgian case of 
Société anonyme des chemins de fer Liégeois-Luxembourgeois c. Etat néerlandais, 1903 
Pasicrisie Belge 1.294; and the Italian case of Ferrovie Federali Svizzere v. Commune 
di Tronzano, 1929 Foro Italiano I.1145. See also Harvard Research in International 
Law, Competence of Courts in Regard to Foreign States, loc. cit., p. 669 et seq. 

87 See Mason v. Intercolonial Railroad of Canada, 197 Mass. 349, 83 N.E. 876 (1908); 
Bradford v. Director General of Railways of Mexico, 278 S.W. 251 (Tex. 1925); and the 
French and German cases: cited by the Harvard Research in this JOURNAL, Supp., Vol. 
26 (1932), pp. 609-610. 

38 See Italian case of Stato di Romania c. Trutta, 1926, Monitore dei Tribunali 1.288. 

39 Kingdom of Roumania v. Guaranty Trust Co. of N.Y., 250 Fed, 341, 345 (C.C.A. 2d, 
1918). See also this JOURNAL, Supp., Vol. 26 (1932), p. 610 et seg. 

40 Regarding the difficulties in distinguishing ‘‘sovereign’’ and ‘‘non-sovereign’’ func- 
tions of foreign states, see, inter alia, E. D. Dickinson, ‘‘The Immunity of Publie Ships 
Employed in Trade,’’ this JOURNAL, Vol. 21 (1927), pp. 108, 110; G. G. Fitzmaurice, 
‘*State Immunity from Proceedings in Foreign Courts,’’ loc. cit., p. 123; W. T, R. Fox, 
t‘ Competence of Courts in Regard to ‘Non-Sovereign’ Acts of Foreign States,’? this 
JOURNAL, Vol. 35 (1941), pp. 632, 636-640. 

The Institut de Droit International in its 1891 Project specified that actions could be 
brought against a foreign state when they ‘‘relate to a commercial or industrial estab- 
lishment or a railway operated by the foreign state within the territory’’ of the forum, 
apparently assuming that there would be little difficulty in determining what was 
covered by ‘‘commercial or industrial.’’, Annuaire de l’Institut de Droit International, 
1889-1892, p. 437, 

Note again the language of Judge Mack in The Pesaro, 277 Fed. 478, 475, 482 
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Finally, then, we are left to the views of the forum (in this case the United 
States) as to what acts are ‘‘sovereign or public’’ and what are ‘‘private.”’ 
It would appear that this is the only workable test in many fields of state 
action. And is this test to be made according to the nature of the trans- 
action, or according to its purpose? For example, will we lump together 
as ‘‘commercial transactions’’ the acts of a foreign government in buying 
in the United States (a) tobacco for retail sale by a government tobacco 
monopoly, (b) cotton for its clothing manufacturers who, for want of 
foreign exchange, cannot buy through normal commercial channels, (e) 
aircraft for its government-owned commercial airlines, and (d) artillery and 
army shoes for its fighting forces? Will all of these transactions be thought 
of as ‘‘buying goods” and thus acts jure gestionis? Or will a distinction 
be drawn according to the purpose for which the goods will be used (or in- 
deed the motivation for government purchase rather than for direct private 
dealings with the American suppliers)? Perhaps enough has been said to 
suggest that even when we proceed by the criteria of the forum’s distinction 
between public and private activities the task will not be easy. 

In what remains the most satisfactory attempt to give precision to the 
concept of ‘‘non-sovereign”’ activities of a foreign government, the Harvard 
Research in International Law proposed in 1932 the rule that: 





(8.D.N.Y., 1921): ‘fin dealing with an unsettled problem in the application of sovereign 
immunity, the court must not only consider history and logie; it must also look be- 
hind and beyond both and inquire whether the publie interests justify or require an 
extension of sovereign exemption from the usual processes of judicial justice. With the 
growth and development of state activity, it behooves the court to consider the con- 
sequences which would flow from a ruling removing from the ordinary judicial ad- 
ministration matters of vital importance to the community, which have for centuries been 
handled through the regular judicial processes. ... 

‘¢Jm many phases of our law to-day it becomes necessary to distinguish between those 
cases in which it is, and those eases in which it is not, consistent with the public needs 
and interests to subject the state, its agencies and properties to the ordinary processes 
of the law. True it is that in certain cases, involving historie functions of the state, the 
law is too well settled to admit of doubt or of any nice balancing of interests to determine 
whether or not judicial processes may be evoked. But where the law cannot be said to be 
plainly settled, it becomes the duty of the court to determine whether or not the public 
needs militate against the enforcement through the appropriate judicial channels of the 
ordinary rules of justice. 

‘«The question is not merely whether the function in issue is governmental or private; 
it is doubtful whether any activity of the state may properly be called private.’ 

Somewhat similarly, Prof. Hyde suggested that: ‘‘If the law of nations is to remain 
flexibly responsive to the requirements of international intercourse, definite -principles 
should be enunciated and agreed upon, and these should be designed to safeguard and 
promote, rather than jeopardize and retard the commercial transactions of private con- 
cerns with foreign States. To that end, the commission of particular acts by such States, 
rather than phrases purporting to be descriptive of the legal aspect of their conduct, 
should be declared to be productive of such waivers of immunity from the local jurisdic- 
tion as are sought to be obtained.’? 2 Hyde, International Law 849 (2d ed., 1945). 
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A State may be made a respondent in a proceeding in a court of 
another State when, in the territory of such other State, it engages in 
an industrial, commercial, financial or other business enterprise in 
which private persons may there engage, or does an act there in connec- 
tion with such an enterprise wherever conducted, and the proceeding is 
based upon the conduct of such enterprise or upon such act.** 


As the Executive Branch of our government and our courts go about the 
task of giving concrete expression to this newly adopted policy of restrict- 
ing sovereign immunity, this suggested definition should be borne in mind. 
In many instances it will separate the cases calling for immunity from those 
which do not; but with the complexities and diversities of national economies 
throughout the world, classification will not be as simple as it would seem. 
In dealing with the harder cases, it may be hoped that our courts, lawyers 
and government officials will pay close heed to the decisions and the reason- 
ing of the courts in other countries which have been drawing this distinction 
for many years and which will continue to have occasion to do so. On the 
basis of such a comparative approach, and taking into account the internal- 
law distinctions which our own courts have drawn in the fields of municipal 
corporations’ liabilities to suit and inter-governmental. immunities from 
taxes, we may expect the new practice to work out more satisfactorily than 
could any present attempt to give it precision in words. Eventually it may 
be hoped that the United Nations International Law Commission will 
achieve some success in the much needed work of ‘‘ codification and progres- 
sive development’’ of international law on this subject. 


Wim W. BISHOP, JR. 


THE CONTRACTUAL AGREEMENTS WITH THE FEDERAL REPUBLIC OF GERMANY 


The unique and unprecedented situation created by the unconditional 
surrender of the German armed forces in 1945, by the legally doubtful 
status of ‘‘occupied Germany”! and by the political developments since 
1945, have now led to a further provisional step: the Contractual Agree- 
ments with the Federal Republic of Germany. They consist of the short 


41 Art. 11, Draft Convention on Competence of Courts in Regard to Foreign States, 
this JOUENAL, Supp., Vol. 26 (1932), p. 597 et seq. It will be observed that the quoted 
language would limit the notion of acts jure gestionis to cases in which the foreign state 
either conducted the ‘‘commercial’’ enterprise within the territory of the forum state, or 
else performed within that territory some act in connection with such enterprise con- 
ducted elsewhere. The denial of immunity in such cases might more easily be justified 
on the theory of waiver (by conducting the enterprise or performing the act within the 
territory of the forum), than if the immunity is to be refused where there is no such con- 
nection with the forum ‘state. The Department’s letter does not appear to limit the 
field of liability to suit to those cases in which ‘‘private’’ acts of the foreign state are 
performed within the United States. 

1See Josef L. Kunz, ‘‘The Status of Occupied Germany: A Legal Dilemma,’’ in The 
Western Political Quarterly, Vol. 3, No. 4 (Dee. 1950), pp. 538-565. 
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and basie ‘‘Convention on Relations,” with two annexes, of three ‘‘related 
conventions’’ with many annexes, and an exchange of letters at the moment 
of signature.? Their aim is to give to Western Germany as much independ- 
ence as is possible under the actual circumstances, to liquidate the war and 
the occupation as far as possible, to integrate Western Germany into ‘‘free 
Europe,” and also to retain certain reserved powers and to guard against 
the resurgence of too great German power. It is on these aims that the 
minds of the two negotiating parties have, although from different motives, 
met. Hence, those agreements, complicated as they are, do not stand by 
themselves, but are only a part of a web of treaties, including NATO and a 
supra-national ‘‘little Europe.’’ The determining factors of the political 
situation were the East-West split, the sensational recovery of West Ger- 
many, proving once more even this remnant of pre-war Germany to be the 
strongest nation of Continental Europe, and the fear of a revived Germany, 
held by other Continental states, particularly France. 

Why ‘‘contractual’’ agreements? It seems that this term has been un- 
derstood in more than one sense: to indicate their nature as a substitute 
for a final peace treaty,* or to mean they have been freely negotiated, not 
imposed ; * finally, there was a suspicion that this term might mean executive 
agreements, not actual treaties. But the term ‘‘Contractual Agreements”? 
is not used in the documents. The ‘‘Convention on Relations’’ is a normal 
international treaty and that is why the President of the United States asked 
the advice and consent of the Senate. The ‘‘related conventions” are 
normal international treaties, too, not executive agreements. They were 
transmitted to the United States Senate only ‘‘for information,’’™ not be- 
cause they are not international treaties, but because their authority to bind 
the United States stems from Article 8 of the Convention on Relations, 

Although in all those treaties there are four participating states, they are 
only bipartite treaties. The one party consists. of the United States, the 


2 They were transmitted by the President of the United States to the Senate, 82d Cong., 
2d Sess., Senate Execs. Q & R (June 2, 1952, Washington), hereafter quoted as Execs. 
Q&R. See also Hearings before the Committee on Foreign Relations, U. S. Senate, 82d 
Cong., 2d Sess., on Execs. Q & R (Washington, 1952, pp. 267), hereafter quoted as Hear- 
ings; and the Report of that Committee, Exec. Report No. 16 (Washington, 1952, pp. 58), 
hereafter quoted as Report. ' 

8 See the strong statement to this effect in the Report, pp. 6, 7; the Report justifies the 
agreements also with the ‘‘great productive power of Germany, its inventive genius, the 
skills of its people’’ (p. 35). 

4 Thus the Secretary of State (Hearings, p. 5). 

5 It was also held that ‘‘there is a queer combination; it is a reservation of certain 
rights which we had, and the rest of it is contractual.’? (U. S. High Commissioner for 
Germany John J. McCloy, Hearings, p. 108.) 

6 Senator Hickenlooper (Hearings, p. 169). 

7 This point was often raised in the Hearings (pp. 32, 34, 35, 36, 37, 164, 165, 166 
and 170). 5 

8 This finds juridical expression in the composition of the Arbitration Tribunal. 
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United Kingdom and France; the other party, of the Federal Republic of 
Germany. Contrary to the Joint Resolution, approved by the President 
on October 19, 1951,° terminating the war with ‘‘Germany,’’ the conven- 
tions clearly and correctly have as partner the Federal Republic of Ger- 
many. The latter is a federal state, composed now, in consequence of the 
drastic remaking by the Occupation Powers under their ‘‘supreme author- 
ity,’’ of nine ‘‘Laender.’’*° The territory of the Federal Republie consists 
exclusively of the three Western Occupation Zones, minus West Berlin. It 
does not include the Soviet Occupation Zone; the latter forms the German 
Democratic Republie, certainly not a sovereign state, nor identical in inter- 
national law with pre-war Germany: It is a state-like entity, ruled in fact 
by the Soviets, but having a President, a Prime Minister and so on; it is a 
person in international law, having concluded treaties, e.g., the much quoted 
treaty with Poland, definitively renouncing the pre-war German territory 
east of the Oder-Neisse line. Neither the Federal Republic nor the Western 
Powers have the slightest control over the German Democratic Republic, 
. a fully Sovietized entity, wholly different from the Federal Republic. 

The Federal Republic, further, does not include the capital of pre-war 
Germany. Berlin itself is split. The eastern part is the capital of the 
German Democratic Republic. The western part remains under the su- 
preme authority of the Three Western Powers. The Federal Republic, of 
course, does not include the pre-war German territory east of the Oder- 
Neisse line, nor does it include, in the West, the German Saar. This 
“truncated” Germany 7? is, as the Senate Committee Report ** on the agree- 
ments correctly states, a ‘‘very different country,’’ contains ‘‘just forty- 
eight percent of the pre-war German territory.’’ 

With the coming into force of the agreements, the Federal Republic will, 
according to the Convention on Relations, have full authority over its internal 
and external affairs, except in certain points; the Occupation Statute will be 
revoked, the Allied High Commission abolished; the relations between the 
contracting parties will thenceforth be conducted through ambassadors; the 
foreign troops on West German territory will cease to be occupation troops 
and will become forces for the defense of the free world. The Federal Re- 
public will be an equal partner and, as such, integrated into the free 
European community. 

The equality status is enhanced by the creation of an Arbitration Tri- . 


® Public Law 181, 82d Cong., 1st Sess.; this JOURNAL, Supp., Vol. 46 (1952), p. 13. 
16 Schleswig-Holstein, Hamburg, Bremen, Lower Saxony, North Rhine-Westphalia, 
Hesse, Rhineland Palatinate, Bavaria, Baden-Württemberg. 

11 ft The zones, originally devised for administrative purposes, became virtually inter- 
national boundaries in the case of the Soviet Zone’’ (Report, p. 5). See also East Ger- 
many Under Soviet Control (Department of State Publication 4596, Washington, June, 
1952, pp. 95). 

12 Report, p. 7. 18 Report, p. 6. 
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bunal.4 It is composed of nine members; three neutral members who will 
furnish the President and the.two Vice Presidents, three German members, 
and one member from each ‘of the Three Western Powers: It has jurisdic- 
tion over all disputes (with one vital exception, later to be mentioned) aris- 
ing between the parties under the provisions of the Convention on Relations 
or any of the related conventions or the Charter of the Tribunal. Only 
governments of the parties may be parties before the Tribunal. This Tri- 
bunal is also, from many other points of view, outstanding in the history of 
international arbitration. It also has jurisdiction in respect of any ques- 
tion as to the extent of competence of other authorities created by the first 
related convention, and the Tribunal’s decisions are binding on these 
authorities. The Tribunal shall render its decisions (binding on the 
parties) not only in the form of judgments, but also in the form of direc- 
tives to take such measures as may be necessary to conserve the respective 
rights of the parties. The Tribunal, further, has jurisdiction to give an 
advisory opinion at the joint request of all four states. But, most interest- 
ing of all, the Tribunal may, after having established that the provisions 
of a law or ordinance, applicable in the Federal territory, or some such 
administrative measure, are in conflict with the provisions of the agree-. 
ments, order the party to deprive them of effect. Should this party fail 
to comply with the judgment of the Tribunal, the Tribunal may, at the 
request of the successful party, declare the provisions null, in whole or in 
part, in the Federal territory, with binding effect. Equally, if a judgment 
of, the Tribunal establishes that a judicial decision, enforceable in the 
Federal territory, is in conflict with the basic principles of the agreements, 
it may annul such decision; and in further proceedings the Tribunal’s find- 
ings of fact and law shall be binding in the Federal territory. This far- ° 
reaching jurisdiction directly in the orbit of municipal law constitutes a 
highly. interesting innovation in international law. s 

The first related Convention on Settlement of Matters Arising out of the 
War and the Occupation, serves the purpose of liquidating the war and 
occupation as far as possible. The Occupation Powers get a clean bill of 
health for the measures taken in their occupation zones since 1945, including 
the measures carried out or to be carried out with regard to German ex- 
ternal assets or other property seized for the purpose of reparation or resti- 
tution, either as a result of the state of war, or on the basis of agreements 
with other, including neutral, states. The Federal Republic will raise no 
- objections and waive all claims of its nationals arising out of actions taken 
or authorized by any of the United Nations between September 1, 1939, and 
June 5, 1945. These are the usual clauses which the victors insert in a 


14 The Charter of the Arbitration Tribunal (consisting of twenty-five articles) is con- 
tained in Annex B to the Convention on Relations. ; 

15 Namely, the Board of Review (Ch. II); the Supreme Restitution Court (Ch. IIX) and 
the Arbitral Commission on Property, Rights and Interests in Germany (Chs. V and X). 
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peace treaty. In this case the problem whether the Occupation Powers have 
acted legally under the doctrine of the ‘‘supreme authority’’ of conquerors, 
or, to a large extent illegally, under the doctrine of belligerent occupation, 
has now been settled in favor of the legality of these measures by the treaty 
consent of the Federal Republic. The first related convention also carries 
to an end certain major occupation policies, such as deconeentration and 
decartelization, internal and external restitution and so on. In addition 
there are chapters on compensation for Nazi victims, on displaced persons 
and refugees, and certain obligations of the Federal Republic pro futuro, 
such as granting facilities for the embassies of the Western Powers. On 
the other hand full responsibility, subject to certain restrictions, will be 
assumed by the Federal Republic in the field of civil aviation in the Federal 
territory. Of the greatest importance is the fact that the Federal Republic 
confirms its liability for the pre-war external debt of the German Reich, as 
well as for interest and other charges on securities of the Government of 
Austria which had become due after March 12, 1939, and before May 8, 1945. 

The agreements contain, on the other hand, far-reaching limitations on the 
independence of the Federal Republic. It agrees to conduct its policy in 
accordance with the Charter of the United Nations. As the Federal Re- 
public hardly will be admitted into the United Nations at any foreseeable 
time, because of the Soviet veto, this constitutes, so to speak, a ‘‘passive 
membership’’ in the United Nations. Many foreign armed forces will con- 
tinue to be stationed on federal territory ; the rights and obligations of these 
armed forces are regulated in great detail in the second related convention. 
It may be said that this convention is a normal one for the stationing of 
friendly foreign troops. But there is more to it. For the stationing of 
those foreign armed forces and ‘the protection of their security is one of the 
rights reserved to the Three Western Powers. Any military commander, 
independently of a state of emergency, can, if his forces are imminently 
menaced, take such immediate action, including the use of armed force, as 
is requisite to remove the danger. And the decision as to an imminent 
menace and as to the appropriate action rests with the Allied Commander. 
Regarding the stationing of armed forces in the federal territory, the 
Three Powers have to consult with the Federal Republic only ‘‘insofar as 
the military situation permits.” They ean bring in, even without the con- 
sent of the Federal Republic, contingents of the armed forces of any nation 
not now providing such contingents, if there is an external attack or im- 
minent threat of attack. , 

The Federal Republic has the obligation to participate in the European 
Defense Community; the details of the Federal Republie’s financial con- 
tributions are regulated in the third related convention, the Finance Con- 
vention. This duty of participation means, negatively, a prohibition of the 
establishment of a national German Army. 

The Three Powers, finally, have the far-reaching right to declare under 
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certain conditions a state of emergency in the whole or any part of the 
Federal Republic. These conditions, apart from an attack or grave threat 
of attack on the Republic, are ‘‘a serious disturbance of public order”? or 
“fa subversion of the liberal democratic basic order’’ which in the opinion 
of the Three Powers endangers the security of their forces. Hence, the 
Republie has an obligation not to change the liberal democratic basic order, 
to ‘‘commit itself to a democratic form of government.” 1° The Three 
Powers alone decide whether in their opinion said conditions exist; they 
have to consult with the Republic, but only ‘‘to the fullest extent possible,’’ 
and their right is ‘‘absolute.’’?* 7 

The second reserved right relates to West Berlin, although the Western 
Powers must consult with the Republic. They retain there their full rights 
‘heretofore exercised or held by them,” 18 their ‘‘supreme authority’’ under 
the doctrine of conqueror and conquered.’® 

The third reserved right relates to ‘‘Germany as a whole, including the 
unification of Germany and a peace settlement.” The term ‘‘Germany”’ 
or ‘‘Germany as a whole’’ runs through the agreements; while they mean 
certainly something different from the Federal Republic, they seem to 
adopt the fiction that the pre-war German Reich still legally exists, Fur- 
thermore, they do not always have the same meaning. "When the conven- 
tions speak of the ‘‘unification of Germany,’’ they seem to mean no more 
than the Federal Republic plus the German Democratie Republic, plus the 
whole of Berlin. But in Article 7, par. 1, of the Convention on Relations 
the parties agree that ‘‘the final termination [sic] of the boundaries of 
Germany must await such a [peace] settlement.’’ That seems to indicate 
the pre-war German territories east of the Oder-Neisse line and the Saar. 
But even if the ‘‘unification of Germany’’ is taken in the more restricted 
sense, we find in the Preamble of the Convention on Relations only an 
expression. that 


the achievement.of a fully free and unified Germany through peaceful 

means and of a freely negotiated peace settlement ... remains a 

fundamental and common goal of the Signatory States. 
Naturally all measures to this effect belong to the reserved rights of the 
Western Powers. But it is hard to see how such unification can be brought, 
about by peaceful means. The latest exchange of notes with the Soviet 
Union on the unification of Germany is certainly discouraging. The com- 
` ing into force of the agreements may even enhance the unlikeliness of said 
unification.2® Such unification is certainly the wish of all Germans and it 
„ is recognized here, too, that a ‘unified, free Germany is one of the keystones 


16 Hearings, p. 147. 

17 The Secretary of State (Hearings, p.14). See also Report, p. 20. 
18 Convention on Relations, Art. 2, par. 1. 

19 The Secretary of State (Hearings, p. 43). 

20 See Hearings, pp. 41, 46, 98. 
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of a stable, free and peaceful Europe.” ?! Yet, unfortunately, the division 
of ‘‘Germany’’ will in all probability continue. 

The preceding legal analysis makes it now possible to determine the legal 
status of the Federal Republic under these agreements. It is, first, clearly 
not identical in international law with the pre-war German Reich; it is, at 
the best, a new state, a successor state of the pre-war German Reich which 
no longer exists in law, although this new state is burdened by treaty with 
some of the obligations of the former German Reich, just as the new Re- 
public of Austria of 1918 had to take over by treaty certain obligations of 
the Empire of Austria-Hungary which had come to an end by dismember- 
ment. l 

The Federal Republic is, further, clearly not a sovereign state in inter- 
national law. Of many norms it can be said that ‘‘they affect the sover- 
eignty of the Federal Republic only in the same way that a freely negotiated 
treaty limits the freedom of action of the contracting states.” ?? But that 
cannot be said in view of the reserved rights, all of which are also excluded 
from the jurisdiction of the Arbitration Tribunal, and particularly of the 
absolute right to declare a state of emergency in case of a serious disturb- 
ance of the public order or of a subversion of the liberal democratic basic 
order. These rights are the residuum of the ‘‘supreme authority’’: they 
are not changed in their nature; they are absolute; they are the rights 
‘‘heretofore exercised or held by them’’ under the doctrine of conqueror and 
conquered. True, these rights now have the consent of the Federal Re- 
public by treaty. But it is theoretically untenable to pretend that any 
limitations of sovereignty, if only based on consent by treaty, do not affect 
sovereignty. Otherwise a state which, in exercise of its sovereignty by treaty 
hands over to another state the full administration of its internal or external 
affairs, or which by treaty even fully gives up its sovereignty, would still be 
a sovereign state, contrary to the practice of states. It is characteristic 
that the agreements nowhere use the term ‘‘sovereignty,’’ but only ‘‘full 
authority’’; in the same sense the President’s message ** and the Committee 
Report.2 The Federal Republic is a new, state-like entity, possessing far- 
reaching autonomy and authority in its external and internal affairs, but 
subject in certain respects to the absolute rights of foreign Powers. It isa 
‘‘protected State.’’?> But it is certainly a person in international law; 


21 Report, p. 19. 22 Report, p. 46. 

23 The Federal Republic will only be restored ‘‘to a status which will enable it to 
play a full and honorable part in the family of nations’’; it will ‘‘take a further great 
stride toward independence and self-government.’’ (Execs. Q & R, pp. 2, 4.) (Italics 
supplied.) See also the Seeretary of State (Hearings, p. 3). À 

24 The Report ‘‘notes that Germany is not yet restored to a status of complete 
independence’? (p. 20) (Italics supplied). 

25 See also Convention on Relations, Art. 3, par. 4: ‘í At the request of the Federal 
Government, the Three Powers will arrange to represent the interests of the Federal 
Republic in relations with other States and in certain international organizations or 
conferences, whenever the Federal Republic is not in a position to do so itself.’’ 
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international personality is no longer restricted exclusively to sovereign 
states. 

In a sense, therefore, the status of the Republic, created by the agree- 
ments, is a provisional one. This provisionality is characteristic of all the 
agreements. They do not constitute a final peace treaty, because, it is 
said,”* such final peace treaty would require the participation of the Soviet 
Union and the establishment of an ‘‘all German government’? as an essential 
. participant in the negotiation of a peace treaty. Apart from theoretical . 
objections, such ‘‘final peace treaty’? may very well never be concluded. 
The provisionality * in many clauses of the agreements, particularly relat- 
ing to German reparations and German external assets, is, furthermore, due 
to the fact that the Three Western Powers were not entitled to speak for 
their many other wartime Allies. The provisionality is also a consequence 
of the fact that the problem of the ‘‘unification of Germany’’ is unsolved, 
that there is no solution as to ‘‘Germany’s’’ frontiers. That is why the 
Convention on Relations ** already contains a norm in the event of the 
‘unification of Germany.’’ There is, further, a revision clause,” in the 
event of ‘‘unification of Germany” or ‘‘the creation of a European federa- 
tion.” 

The possibility of a European federation is already acknowledged. The 
Council of Europe appears in Article 3, par. 1, of the Convention on Rela- 
tions. Article 5, par. 6, of the same convention gives to the Federal Re- 
public, under certain conditions, the right to submit a request concerning 
the continuance of a state of emergency, declared by the Western Powers, 
to the Council of the North Atlantic Treaty Organization, although the 
Republic is not a member. Particularly strong are the relations with the 
European Defense Community Treaty; they appear in Article 4, par. 4 of 
the Convention on Relations and pervade the second and third related con- 
ventions; much ‘in these latter conventions is, therefore, provisional. 

All that has been stated is a legal analysis, not a critique, of the contents 
of these agreements. This writer believes that they are beneficial to the 
free world and to the Federal Republic, that they are ‘‘the only practical 
alternative’ © to a complete and final settlement. It is, therefore, to be 
hoped that they will come into force. This coming into force presupposes ** 
not only ratification by the four contracting states, but also the entry into 
force of the European Defense Community Treaty; the latter requires a 
separate legal analysis. At the time of writing, the agreements have been 


26 Hearings, p. 2. 

27 Seé the text of Art. 1, Ch. VI, of the first related convention, Par. 2 starts with the 
phrase: ‘‘ Pending the final settlement. ...’’ See also Arts, 1, 2, 3, of Ch. IX: ‘‘ With- 
out prejudice to the terms of a peace settlement with Germany .. .’’; equally Arts. 3: 
and 6 of Ch. X: ‘‘Pending a final settlement of claims against Germany arising out of the 
war... .’? 

28 Art. 7, par. 3. 29 Convention on Relations, Art. 10. 

80 Report, p. 10. 5 51 Convention on Relations, Art. 11. 
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ratified by the United States and the United Kingdom. Whether and when 
they will be ratified by France and the Federal Republic and whether and 
when the European Defense Community Treaty will be ratified by the six 
participating states, particularly by the Federal Republic, and more par- 
ticularly by Franee, is, at this time, still on the knees of the gods. 


Joser L. Kunz 


ANGLO-IRANIAN OIL CO. CASE (JURISDICTION) 


The judgment of the International Court of Justice in the case of The 
United Kingdom v. Iran, rendered on July 22, 1952,1 holds several points 
of interest for students of international law and international judicial 
settlement, although it inevitably constituted, as do all decisions denying 
or forswearing jurisdiction, something of an anticlimax., The judgment 
may not amount to the last word of the Court on this problem moreover, 
just as it had been preceded by an earlier action of the Court in the form 
of an order of provisional measures (July 5, 1951) under Article 41 of the 
Statute of the Court.? 

The case arose in general, as is well known, out of action taken by the 
state of Iran in the spring of 1951 designed to confiscate the properties of 
the Anglo-Iranian Oil Company and the efforts of Great Britain to protect 
the company, its national. In the provisional measures case an effort was 
made to preserve the status quo pending a decisicn on the merits in the 
substantive question. The instant case was argued in the month of June, 
1952, and the judgment rendered on July 22. The Court, by a vote of 
nine to five, found that it had no jurisdiction in the case; it also accordingly 
ruled that its order of provisional measures ceased to be operative. 

The Iranian argument in denial of the jurisdiction of the Court rested 
upon a provision adopted at the time of their acceptance of the obligatory 
jurisdiction of the Court (1932),° appearing to stipulate that such jurisdic- 
tion should only apply ‘to disputes arising after the ratification of their 
acceptance ‘‘with regard to situations or facts relating directly or indirectly 
to treaties or conventions accepted by Persia and (sic) subsequent to’’ that 
acceptance.* No treaty had been concluded with Great Britain subsequent 
to the acceptance; the crucial item was the Anglo-Iranian concession of 
April 29, 1933. The British claimed that earlier (1857, 1903) treaties 
giving them most-favored-nation treatment. brought into play a treaty 
between Iran and Denmark of 1934 protecting nationals of the parties 


11.0.3. Reports, 1952, p. 93; this JOURNAL, Vol. 46 (1952), p. 737. To be cited as 
in the title of this comment. 

2LCJ. Reports, 1951, p. 89; this JournwaL, Vol. 45 (1951), p. 789; commented on 
ibid, p. 723. 

8 At that time the Permanent Court of International Justice; see Statute of the 
present Court, Art. 36 (5). 4LC.J. Reports, 1952, p. 98. 
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against any violation of international law.’ There was also some attempt 
made to portray the concession of 1933 as a treaty. 

The Court did not feel able to admit that the combination of the treaties 
of 1857 and 1903 with that of 1934 could serve to avert the Iranian reserva- 
tion and it could not regard the concession as a treaty. Sir Arnold McNair, 
who yielded the Presidency of the Court, under Article 13 of its Rules, 
to Sr. Guerrero, filed an individual opinion which sustained the Court’s 
denial of the British demands, though for slightly different reasons. Judge 
Hackworth rendered a minority opinion in favor of the British case, as did 
Judges Alvarez, Carneiro, and Reed. 

It is not our task to commend or criticize at length the decision of the 
Court or its reasoning. They both seem rather orthodox. Judge Hack- 
worth’s main point was that the Iranian Government had not formally 
filed, at the time of its acceptance of the obligatory jurisdiction of the 
Court, a reservation in terms of its public law of June 14, 1931, confining 
application of its acceptance to later disputes, thus leaving other states 
to learn such reservation from other sources. This point undoubtedly 
has some weight, but the Court did not feel that, under all the circum- 
stances, it was sufficient; the type of reservation was very familiar at the 
time and was not invariably made part of the deposit of acceptance. 
Judge Hackworth also argued that the treaty of 1857 really became opera- 
tive, or at least operated, in 1934 and therefore post-dated the acceptance, 
but this idea likewise failed to win the approval of the Court. 

From a juridical viewpoint this seems to be a rather commonplace and 
technical decision and a sound one. The highly political circumstances 
surrounding the case cannot alter this fact. Even if, as is hoped in some 
quarters, it proves possible to secure Iranian consent to voluntary sub- 
mission of the case on its merits, there do not promise to emerge any very 
novel or sensational legal principles or rulings. There might, indeed, 
eventuate a decision in favor of fair compensation for nationalized property, 
but this would be nothing new, nor would Iranian reluctance to comply with 
such a decision. This is, of course, wholly conjectural. In the instant 
case the Court behaved normally and encourages a belief in its growing 
stability and authority. 

Pitman B. POTTER 


DR. SCHWARZENBERGER’S POWERIPOLITICS 


The new, substantially rewritten and much enlarged edition of Dr. 
Schwarzenberger’s Power Politics 1 raises issues much too fundamental to 


5 Ibid., p. 100. 

1 Power Politics. A Study of International Society. (Second Revised Edition.) 
By Georg Schwarzenberger. Published under the auspices of the London Institute of 
World Affairs. New York: Frederick A. Praeger, Inc., 1951. pp. xxxi, 898. Bibliog- 
`- raphies. Index. $12.75. 
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be disposed of in cursory review. It is our purpose in this editorial to 
outline his major thesis only and to indicate some of the principal diffi- 
culties in that thesis. 

Dr. Schwarzenberger states that his ‘‘main objective,’’ stimulated by 
a desire to see international law ‘‘in perspective’’ or ‘‘from the outside,” 
is ‘‘to provide a working theory of international relations -which fits the 
facts and main trends of international relations, past and present, and 
which puts the proper emphasis on the real driving forces in this turbulent 
society’? (p. xvi). The ‘‘objects’’ of ‘‘the science of international rela- 
tions” are defined as ‘‘the evolution and structure of international society ; 
the individuals and groups which are actively or passively engaged in this 
social nexus; the types of behavior in the international environment; 
the driving forces behind action in the international sphere, and the pat- 
tern of things to come on the international plane’’ (p. 3). Subsidiary 
objectives which in fact appear in the book, though not so explicitly formu- 
lated at the beginning, are exorcism of the sinister demon “‘power politics’’ 
and the proposal of a form of organization which might enable the con- 
temporary world to escape this demon. 

In a brief introductory clarification of assumptions, Dr. Schwarzen- 
berger categorizes ‘‘power’’ and ‘‘power polities.’ Power is defined as 
‘‘the mean between influence and force,’’ which ‘‘distinguishes itself’’ 
from ‘‘influence by reliance on external pressure as a threat in the back- 
ground, and from force by preference for achieving its ends without the 
actual use of physical pressure” (p, 14). Though the ‘‘exercise of power 
may be tempered by reason,” such exercise ‘‘is accidental,” and ‘‘the 
essence of power is the ability to exercise compelling pressure irrespective 
of its reasonableness” (p. 14). The conception of ‘‘power politics’’ is 
made to depend upon a distinction between society and community: ‘‘So- 
ciety is the means to an end, while a community is an end in itself’’ (p. 
12). Thus, ‘‘power politics’’ is ‘‘a system of international relations’’ in 
which ‘‘(e)ach group considers itself not merely as a means to a common 
end, but as an end in itself’’ (p. 13). In such a system ‘‘any measure 
which is required to achieve’? self-preservation ‘‘is deemed to be justified”? 
and groups are ‘‘measured by their weight in any potential or actual 
conflict” (p. 13). The dominant patterns of behavior are ‘‘armaments, 
isolationism, power diplomacy, power economics, regional or universal 
imperialism, alliances, balance of power and war” (p. 13). A ‘‘system 
of power politics in disguise’’ is one which assumes ‘‘the cloak of a com- 
munity’’ but actually continues on as before and is not ‘‘replaced by an 
international community proper’’ (pp. 18, 14). 

In the ‘‘Elements of Power Polities,’ Part One of the three major 
subdivisions of the book, the author presents and applies his theoretical 
structure to the origins and development of modern international society. 
Successive chapters deal with ‘‘the members of the cast’’ (the national 
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state, the multi-national state, the sovereign state, the international aris- 
tocracy, the international oligarchy, and minor members), with the objects 
and motivations, the instruments (diplomacy, propaganda, armaments), 
the strategies, and the tactics of international politics, and with the func- 
tions of international law, international morality and international insti- 
tutions. Among the members of the cast, paramount importance is ascribed 
to states: ' 


Compared with the individual, or with other less potent types of as- 
sociation, compulsory territorial organizations, endowed with over- 
whelming physical force, are like giants in relation to dwarfs. 
_(p. 251.) 


Groups other than states, whether they ‘‘represent economic interests, such 
as big industry or finance, or whether they are of a religious or ideological 
character, such as churches, parties or trade unions,’’ have ‘‘an essential 
feature in common: in their attempts to influence international relations, 
they work in-the main through the medium of either the State apparatus 
or of public opinion” (p. 126). The individual ‘‘ as such,’’ though de- 
scribed as ‘‘the ultimate basis of community and society life,’’ is said to 
count ‘‘for little in international society’’ and to be appropriately rele- 
gated, because of his impotence, by ‘‘classical international law” to the 
position of an object, rather than subject, of international law (pp. 146, - 
148). In the discussion of functions, it is insisted that international law, 
morality, and institutions presently, play but a very small réle in limiting 
“the rule of force in international society’’ (p. 253). Dr. Schwarzenberger 
` writes: l 


In a society in which power is the overriding consideration it is the 
primary function of law to assist in maintaining the supremacy of 
force and the hierarchies established on the basis of power and to lend 
to such a system the respectability and sanctity of law. (p. 203.) 


A summary judgment is offered that the ‘“‘bond that holds world society 
together is not any vague community of spiritual interests” but ‘‘power.’’ 

In Part Two, styled ‘‘Power Politics in Disguise,’’ Dr. Schwarzenberger 
reviews in detail our experience with the League of Nations, the United 
Nations, and the specialized agencies to demonstrate that international 
organization has not yet devised an escape from power politics. He finds 
with respect to both the League of Nations and the United Nations that 
‘the gap between the ideals of these collective systems and reality was 
bridged by processes of de facto revision of the Covenant and Charter, 
that is to say, by the adoption and subordination of these commitments to 
the requirements of world power politics’’ in such a way as to produce ‘“‘a 
system of power politics in disguise’’ (pp. 718, 714). The ‘‘powers that 
matter” have been unwilling to confer upon the United Nations the 
competence necessary to transform ‘‘international society into an inter- 
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national community’? because each Power ‘‘stands for values which it 
cherishes more highly than universal peace’’; world ‘‘society’’ has not 
yet become ‘‘an international community’’ (p. 723). . The conclusion is 
sweeping : 
Thus, it is complete illusion to imagine that world peace depends on 
the United Nations. The United Nations depends on peace between 
the world powers. The problem of how to break the vicious circle 
of power politics in disguise is still unsolved. 

Dr. Schwarzenberger’s proposals for solution ara put forward in Part 
Three, ‘Conditions of International Order.’’. We are encouraged that 
‘‘power politics,” whether plain or in disguise, ‘‘need not be the eternal 
fate of mankind,” that the ‘‘alternative to anarchy is government, and the 
alternative to an international society is an international community” (p. 
787). After rejecting: possibilities in the reform of the United Nations, 
in the development and codification of international law, and in certain 
regional and functional patterns of integration, the author recommends a 
“nuclear pattern’’ of ‘‘federal integration.’’ In broad strokes he outlines 
the potentialities and promise of an ‘‘Atlantic Union’’ composed at first 
of ‘‘three constituent members: the United States of America or the 
Organization of American States; the British Commonwealth and Empire, 
and a European Union” (p. 807). Such an ‘‘open community,’’ in which 
“all stand for all” (p. 805) would, ‘‘[w]jithout unduly forcing the pace,”’ 
‘‘immediately take over the functions of foreign policy, defence and pro- 
tection of democratic institutions, the rule of law and human rights in all 
the member States’’ (p. 807). So organized, this union might be able to 
hold until a common denominator between East and West could be found 
“to break the vicious circle of world power polities.’? With its ‘‘inter- 
racial composition,’’ such a union might be able to ‘‘stake its claim as a 
nuclear world federation which, in due course and without pressure, might 
grow into a federal world state’? (p. 818). ‘‘Far off as this goal may seem, 
nothing less,’’ the author assures us, ‘‘is ultimately a commensurate alter- 
native to world power politics in, or without disguise’’ (p. 813). 

Dr. Schwarzenberger’s book certainly represents the most comprehensive 
and successful effort yet made to relate certain parts of international law 
and organization to world social processes and the proposal he makes for 
escape from our present impasse is not without appeal. The book offers, 
furthermore, with staggering erudition and an abundance of sharp and 
wise insights, a magnificent history of recent international relations. It is 
this writer’s belief, however, that Dr. Schwarzenberger’s theoretical struc- 
ture is not adequate to the tasks he imposes upon it and that the defects 
in this structure cause him both grievously to underestimate the achieve- 
ments and potentialities of existing international organization and to 
impede the understanding necessary to acceptance of his own proposal or 
comparable alternatives. ` 
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The root difficulty stems from an imprecise conception of power and, 
hence, a failure to achieve a comprehensive description of power processes 
in terms of participants, bases of power, and practices. Much too often 
the author seems to equate ‘‘power politics’’ and ‘‘power’’ and to suggest 
force as the only base for power. The distinction offered, for defining 
“‘power politics,” between ‘‘society’’ and ‘‘community’’ as ‘‘means’’ and 
“fend’’ is much too sharp a dichotomy to catch the rich pluralism of con- 
temporary man’s identifications, demands, and expectations. The individu- 
als whose decisions today constitute the world power process demand many 
values other than power and act réles not only in the nation-state, important 
as it is, but also in many other institutions (international governmental 
organizations, political parties, pressure groups, and private associations) 
much too significant to be dismissed as minor members of the cast or by 
brief discussion of amorphous economic and ideological forces. Power 
can be based not only on force but also on peoples’ identifications, demands, 
and expectations, with respect to many values, such as wealth, respect, 
enlightenment, well-being, and rectitude, and even upon their perspectives 
about the appropriate sharing of power. The United Nations, the regional 
organizations, and the specialized agencies, decried by Dr. Schwarzenberger 
as power politics in disguise, may in fact be working the changes in per- 
spectives and habits of co-operation indispensable to the more intensive 
union he proposes. The human rights program of the United Nations may, 
in particular, not be a mockery (p. 683 et seq.), but rather a rational and 
necessary effort to clarify the values of the peoples of the world in terms 
of the values of a free society, to cement their loyalties to such society, to 
promote their identifications with larger and larger groups, and to pre- 
dispose them to create the institutions the author demands. When Dr. 
Schwarzenberger insists that ‘‘world society’’ does not yet constitute an 
‘international community,’’ he does not mean that peoples everywhere 
are not interdependent in fact for securing all their basic values; what 
he apparently means is that peoples have not yet recognized their inter- 
dependences to the extent necessary to identify with and formulate their 
basic demands in terms of the larger community. It is precisely this recog- 
nition and these identifications and demands that are being promoted by 
the United Nations, the regional organizations, and the specialized agencies 
and no miracle-working alternative is apparent. Among the instruments 
of power, when power is comprehensively conceived, there might be recog- 
nized, finally, not merely diplomacy, propaganda, armaments, and goods, 
but an international law which is an expression, not of arbitrary political 
fiat, but of the fundamental policies of peoples and in which decision- 
makers have a continuous creative rôle in formulating, applying, and re- 


formulating such policies.” 
Myres 8. McDovean 


2 For development of this theme see editorial, ‘‘Law and Power,’’ this JOURNAL, Vol. 
46 (1952), p. 102. 


CURRENT NOTES 


` CHARACTER AND SCOPE OF THE RIGHTS DECLARED AND PRACTICED OVER 
THE CONTINENTAL SEA AND SHELF: 

The nature of this work does not allow us to analyze the concepts of ter- 
ritorial seas or the freedom of the seas. We start with the premise that 
the state exerts the right of domain over its territory and territorial waters. 
Our study confines itself to two fundamental questions: (1) to demonstrate 
that a new rule in international law has arisen in relation to the notion of 
the territorial sea; and (2) to determine the consequences resulting from 
said new rule. 

1. On September 28, 1945, the President of the United States deena two 
transcendental proclamations on the rights of his country in the continental 
shelf and immediate fisheries along its coasts. Both proclamations obey the 
same purpose and are complementary. The principal consequences are: (a) 
that by a unilateral act the United States has proclaimed that it has rights 
over ocean spaces beyond the traditional distance of three miles; and (b) that 
thereby the United States is abandoning the three-mile rule which it has 
defended until recently. i 

2. The example set by the United States was immediately followed by 
all American states and by the United Kingdom insofar as its colonial pos- 
sessions in America are concerned. Countries of other continents, including 
British protectorates, have also adhered to the doctrine. 

3. Considering the simultaneousness of the proclamations issued in such 
a manner by around 30 states, more or less, it thus makes it possible to 
affirm that a new rule in international law has risen. In America there 
can be no doubt even though some differences exist between the proclama- 
tions issued. 

_4 The fact that such proclamations constitute unilateral acts does not 
prevent the formation of the rule. Concordant acts of this nature also con- 
stitute a source of international law. Institutions of such importance as 
nationality have been regulated only in this manner. 

5. The differences to which we have referred do not affect the funda- 
mental question, that is, the enlargement made by states of their spheres 
of maritime competence. To us it means a true territorial enlargement, as 
we shall demonstrate upon analyzing said differences, which refer: (a) to 
the nature of the proclaimed rights; (b) to the scope of such rights; and 
(e) to the system of demarcation employed. 


1 This study, the original text of which is in Spanish, was prepared and presented as 
an official report of the Bar Association of Lima, Peru, to the Fourth Conference of the 
International Bar Association held at Madrid July 16-23, 1952. 
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(a) The United States has proclaimed rights of jurisdiction and control. 
Peru and Chile have proclaimed their sovereignty. The difference in this 
case does not exist if one takes into consideration that the American 
proclamation contemplates the property over which it shall have jurisdic- 
tion and control ‘‘as pertaining to the United States.” Authors and ex- 
perts have already shown that in this case these expressions may be con- 
sidered synonymous. We shall add only that jurisdiction and control 
cannot be exercised unless it has previously been established who enjoys 
the right of domain from which these other rights are derived. 

(b) The American proclamations refer to the resources of the sea, 
others to the soil and subsoil (Mexico), and others to the soil, subsoil and 
corresponding waters (Peru, Chile). Nicaragua claims in addition the 
respective airspace up to the stratosphere. Evidently the logic is to in- 
elude everything: soil, subsoil, waters and air. It becomes inexplicable 
to claim rights in the products of a determined place without previously 
establishing a right in the place itself. The fundamental problem in 
this matter is created by the right over the waters that cover the shelf in 
connection with the principle of freedom of the seas. But there is noth- 
ing which allows us to imagine the existence of original domains super- 
imposed, which arises from the conception of a right held by the inter- 
national community (whatever its nature may be) over the waters, and of 
another right, the particular right of each state, over the soil and sub- 
soil. Much less in international law. The right to occupy the bed of 
the sea (beyond three miles) recognized as.it is, one must face the problem 
raised in its entirety and recognize that the water and the air are acces- 
sory elements subject to the fate of the principal. 

(c) Some countries have only referred to the shelf for the spatial 
limitation of their rights (United States). Others have followed the 
isobathie system (Cuba, Nicaragua). Others have finally assigned a 
distance of 200 miles from their coasts (Peru, Chile, Costa Rica). Al- 
though the shelf is the starting point of the new doctrine, it cannot serve 
as a system of delimitation. It presents the attraction of a natural geo- 
graphic demarcation. But it has the disadvantage of its variable con- 
figuration and of not existing everywhere. The diffculty is not solved 
by the isobathic system. The proclaimed measures have no other basis 
than the present technical possibilities which may be improved in the 
future. The most adequate demarcation is the one proclaimed by Peru 
and other countries which have chosen the parallel line along their coasts. 
This has the advantage of coinciding with tradition. By pronouncing 
in favor of this system we do not bind ourselves to a distance of 200 miles, 
fixed in accordance with particular circumstances. We adhere to the 
system and not to its specific application. The distance may be a greater 
or lesser one, but it must include within its perimeter the wealth which 
constitutes its reason for being. 
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6. In recognizing that the bottom of the sea is neither ‘‘res communis” 
nor ‘‘res nullius,” the International Law Commission of the United Nations 
has principally taken into consideration the economic and biological unity 
of the territory of states that occupy these areas, more than the geological 
factor. This seems to be clearly established by the fact that the right of 
occupation is made independent of the notion of the shelf. We see no 
reason why the waters covering such spaces should not also be included 
without abandoning this criterion. 

7. The proclamations of some countries have maintained the status of 
high seas for the waters covering the shelf. This is incongruous from the 
juridical point of view, for it represents the superimposition of two rights. 
It is not only antijuridical but impossible; impossible because the exercise 
of the one right naturally affects the other. The exploitation of the soil or 
subsoil would alter the corresponding oceanic conditions. 

8. The incorporation in the territorial sea of the adjacent waters of the 
zones which are the subject of the proclamations of each state would not 
endanger free navigation and commerce. This is proven by air and land 
traffic which is performed entirely over national territories and a good part 
of maritime traffic within territorial waters. With good reason it has been 
said that it is not the freedom of the seas that matters but the freedom of 
the ports. - 

9. Consequently, we advocate the enlargement of the territorial seas. 
But this subject must be analyzed from two points of view: (a) Whether 
states should have over the new territorial sea' the same rights they now 
enjoy, including those relative to fisheries; and (b) whether this territorial 
sea should be fixed by a uniform rule for all states. 


(a) We consider that there is no inconvenience for states to enjoy the 
aggregate of rights they now have, in the new territorial sea, Inter- 
national law has already admitted it in a disconnected form by the notion 
of ‘‘contiguous zone.’ If the raison d’être of the territorial sea is sup- 
ported by the states’ right of preservation, the question should be solved 
in taking this right into consideration. We consider that the principal 
opposition to this lies not in the principle of freedom of navigation but 
in the fisheries interests. But the question on this subject has already 
been settled by a change of circumstances. The enlargement of the ter- 
ritorial sea would deprive other states of the freedom to fish which they 
now enjoy. But it is necessary nowadays to see whether this activity is 
legal or illegal. The freedom of the seas grants rights of usage. And as 
such the freedom to fish existed. But modern techniques deplete the 
fisheries and what was once a right of usage has turned into an illegitimate 
usufruct. 

(b) It would be ideal to simply fix a uniform rule. But it is not 
necessary. Europe has different systems of territorial waters that depart 
from the presumptive three-mile rule. The International Court of Justice 
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has recognized it. We consider that it is possible to fix territorial waters 
of different extensions according to the geographical position of the coun- 
tries. If we again consider the right of preservation as the basis for the 
territorial sea, we must admit that in order to fulfill this purpose, states 
whose coasts face an ocean and those possessing coasts along a sea like the 
Baltic or Mediterranean are in different situations. In each case geog- . 
raphy will advise the rule to be followed in seeking uniformity of the rule 
for countries forming part of the same regional system in the geographic 
sense, as, for example, the Baltic, Mediterranean or Persian Gulf coun- 
tries. From this point of view, the American countries of the Pacific and 
Atlantic would also form different systems. The shelf precisely deter- 
mines the difference between them. Hence the same country might have 
different territorial waters if its coasts are on two oceans (United States, 
Colombia). 
CONCLUSIONS 


First. The occupation of submarine soil confers rights of sovereignty 
which extend to the subsoil, waters and air. The aggregate thus is in- 
corporated in the regime of the territorial sea and the state shall have all 
the inherent rights with no other limitations than those established by 
international law. 

Second. Submarine and marine areas incorporated in the dominion of 
‘the state should be demarcated by the ‘‘parallel line to the coast’’ system 
and not by the shelf or isobathic criterion. 

Third. The demarcation line should be placed at such a distance as will 
satisfy the requirements of the right of preservation to its full extent and 
will not necessarily have to be uniform for all states; but such uniformity 
should be sought for the different geographic zones. 

Fourth. States in regulating fishing in waters incorporated in their 
sovereignty should consider the interests previously acquired by nationals 
of other states, without prejudice to their sovereignty nor to the primary 
purpose of preserving such wealth. 


ÅNDRÉS A. ARAMBURU Y MENCHACA 
University of San Marcos 


MEETINGZOF.THE INTERNATIONAL LAW ASSOCIATION 


The 45th biennial conference of the International Law Association was 
held at Lucerne, Switzerland, during the week of August 31—September 7, 
1952. The Swiss Branch of the Association were hosts, and M. A. Riedweg 
and his colleagues of that Branch deserve praise for the efficiency of their 
arrangements and for the generosity of their entertainment. The Con- 
ference was opened by President N. V. Boeg (Denmark) ; Professor Gutz- 
willer (Switzerland) was elected to succeed him, and turned out to be a 
most charming presiding officer and a most authoritative President. Mr. 
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‘Harvey Moore of the Middle Temple (England) has become Honorable 
Secretary, succeeding Mr. Jaffe, who had long held that post and has now 
given it up because of ill health. 

Subjects both of international public and private law were considered. 
Professor van Hamel (Netherlands) opened the subject of ‘‘Sovereignty and 
International Co-operation,’? and Professor Karl Loewenstein (Amherst) 
led the discussion upon this subject. It had been hoped that practicable 
topics for future study would be developed, but—except for Loewenstein’s 
paper—the discussion was abstract, and no conclusions were reached. Pro- 
fessor John C. Cooper (Institute of International Air Law, Montreal) pre- 
sented an excellent report upon the ‘‘Legal Status of Aireraft,’’ for which 
he was much praised; he was asked to put it into the form of a draft con- 
vention which, after approval at the next Conference, would be sent to the 
International Civil Aviation Organization for study by it. The topic, 
“Rights to Seabed and Subsoil,’’ was again on the program; a report was 
made by Professor J. P. A. Francois (Netherlands and International Law 
Commission) and referred to a new committee to be zonstituted for the next ` 
session of the Conference. Professor Carabiber reported for the Committee 
on State Immunities. The Conference adopted a resolution proposed by 
this Committee, that ‘‘foreign States should not be immune from suit in 
relation to their acts when engaged in private enterprise.” The resolution 
also called for the creation of special international tribunals for the settle- 
ment of disputes arising out of activities of a private law nature betwéen 
states and foreign individuals, to which acctss would be allowed to in- 
dividuals without the intervention of their governments; for treaties, bi- 
lateral-or multilateral, which would state more precisely the immunities one 
signatory could claim in the courts of another; and Zor the inclusion in con- 
tracts between individuals and foreign states of a clause providing for 
arbitration. = 

A number of subjects were considered which are more in the field of inter- 
national private law—though this writer finds it sometimes difficult to draw 
a boundary line. Professor Walter Derenburg (New York University), 
Chairman of the Trade-Marks Committee, submitted an exhaustive report, 
and the Conference agreed that it is not feasible at present to seek an inter- 
national agreement providing for incorporation into national law of a 
Model Law of Trademarks; nevertheless, the Committee was asked to pre- 
pare such a Model Law. The Committee on International Monetary Law— 
of which Professor Nadelmann (Harvard) is an American representative 
and Chairman of the American Branch Committee—is to continue its study ; 
likewise the Committee on International Companies, whose agenda is to 
include ‘‘the determination of the personal law of companies and of the 
matter governed by personal law,’’ and ‘‘the law applicable to corporate 
liability whether in contract or in tort.” The Family Relations Committee 
(Mr. Latey, England) is working on mutual recognition of judgments in 
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divorce and nullity, and on enforcement of maintenance for wives and | 
children. 

From the United States, some thirty-five persons were in attendance. 
They included Clyde Eagleton, President, and J. Č. Cooper, Phanor Eder, 
Allen Memhard and Kurt H. Nadelmann of the Executive Committee, of the 
American Branch. It was felt that the Conference was, as it should be, a 
fair balance between work and pleasure; but it was suggested by several 
that more attention should be given to current subjects of public interest. 
Better arrangements were made for reporting, and it is hoped that the 
‘Report of the Lucerne Conference will appear more promptly and in better 
shape than that of the previous conference. 

It is a pleasure to add that a Canadian Branch has been established, with 
Brigadier Booth as President and G. F. Fitzgerald as Honorable Secretary. 
A Yugoslav Branch is in process of formation. 

f CLYDE EAGLETON 


SOVIET COMMENTS ON INTERNATIONAL LAW AND INTERNATIONAL RELATIONS 


Most of the articles of an international interest that appeared in 
Sovetskoe Gosudarstvo i Pravo, Nos. 5, 6 and 7 (May, June and July, 1952), 
are devoted to an intense display of hatred against the United States. The 
high pitch of that campaign may be gauged by the fact that the United 
States is being accused of more criminal conduct than that of Nazi 
Germany, and that the other capitalist states are left in peace by the 
Soviet censors of international morality. The Korean war is the immediate 
pretext-for indicting Americans of all sorts of crimes, in particular, of 
using bacteriological weapons. Although the existence of any such cam- 
paign of hatred has been denied, one may use as a good average sample an 
article that appeared in issue No. 5 (May, 1952, pp. 1-14). It is the leading 
article, written by Mr. P. S. Romashkin, and entitled: “The American 
Aggressors—Organizers of Criminal Bacteriological Warfare.” 


American military planes have been systematically dropping, be- 
ginning with January 28th, 1952, at the front and in the hinterland in 
Korea as well as in the North-Eastern territory of China, bombs which 
are filled with insects infected with microbes of the plague, cholera, 
typhus and other epidemic illnesses. (p. 1.) 


The American imperialists must have been endowed with diabolical fore- 
sight, because they are accused by the author of refusing long ago to 
commit themselves to any international obligations in regard to the pro- 
hibition of the use of particularly cruel weapons. They must have had 
plans of imperialist expansion even in the period of isolationism, because 
they declined to support the noble endeavors of Tsarist Russia in favor of 
the prohibition of certain cruel weapons. 


American imperialists refused to take part in the international agree- 
ments concerning the prohibition of the use of criminal means for the 


126 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


destruction of human beings. . . . A series of facts permit argument to 


be presented in favor of the existence of a sui generis ‘‘tradition’’ in 


the policy of the U. S. in this respect. (Zbid.) 


Russia proposed on June 17th, 1868, to convoke in Petersburg a 
conference for thé consideration of a draft protocol relating to the 
prohibition of the use of explosive bullets. This proposal was ac- 
cepted with sympathy by the majority of States. However, the 
U. S. A. refused to take part in the conference. An international 
conference was convoked in Brussels in 1874 at the suggestion of the 
Russian Government to elaborate ‘‘a general code of warfare.” But 
the U. S. A. adopted then, as in 1868, an openly hostile attitude 
towards the Russian proposal and refused categorically to attend the 
conference. The American Government declined the ratification of 
the Hague Declaration of 1899 concerning the prohibition of explosive 
‘“‘dum-dum’”’ bullets that caused cruel sufferings to the wounded. .. . 
The U. S. Government refused to ratify the Protocol [The Geneva 
Protocol of June 17th, 1925, relating to the prohibition of chemical 
and bacteriological warfare] and President Truman in 1947 withdrew 
this document from the Senate. (p. 2 


It might be a question not only of a long-term deliberate policy, but 
also of an innate streak of cruelty in the American character. The author 
establishes a long record of American cruelty: 


The immense majority of the 144 wars which the U. S. A. has waged 
in its history were barbarian, inhuman and extermination wars against 
defenseless or poorly armed nations. ... . The hostilities on the part 
of the American troops were always characterized by eruelty, bar- 
barity and ra violations of the generally recognized customs of 
warfare. (p. 3 


It all began with the wars against the Indians, when ‘‘the Governor of one 
of the States, General Amherst, proposed to use smallpox germs in the 
fight against the Indians.’’ (p. 3.) It reached a greater efficiency in the 
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war of 1898 when ‘f... General D. Smitt gave the order to kill all - 


Philippinos older than ten years of age and to transform the island of 
Samar into a desert.’’ (Zbid.) At the time of the Boxer uprising ‘‘the 
American bandits surpassed the most monstrous butchers in the imperialist 
lair in respect to cruelties and robberies, massacres and acts of violence, 
arson and the extermination of peaceful Chinese civilians.” (p. 4.). 

The United States was the instigator of the first World War and of 
foreign intervention in Russia: 


The American imperialists participated actively in the preparation 
and instigation of the First World War of 1914-1918. They were the 
first to begin the struggle against the Soviet Republic. Literally on 
the second day after the October Revolution they began to make 
perfidious plans for the destruction of the young Soviet State. (p. 4.) 


Even greater is American responsibility for the second World War: 


. the bloody American imperialists were not only the organizers 
of the Second World War, but were also the very active accomplices 
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in all the monstrous crimes perpetrated during that war by the 
Hitlerite bandits. (p. 5.) - 


Of course, the Soviet Union did its utmost to prevent the ssa World 

War; for instance, by signing pacts of co-operation with Nazi Germany one 

week before the German attack on Poland, and by agreeing to the con- 

clusion of a treaty of neutrality with Japan some nine months before Pearl 
- Harbor. 

The author condemns the use of atomic bombs on Japan in 1945 and 
adds: ‘‘The’ American occupation regime in Korea may be defined with 
complete justification as a regime of systematic extermination of the 
Korean population.” (p. 8.) 

An article in the June, 1952, issue (No. 6) of the same review refers 
to a different subject, but does not refrain from throwing some mud at 
the United States. Entitled ‘‘The Book of the Great Victories,’’ it pays 
the homage periodically due to Stalin’s wartime’ speeches and articles 
published ten years ago in the book, The Great Patriotic War of the Soviet 
Union. The anonymous author of this editorial article says: 


. The American imperialists use widely in their aggressive war ' 


against the Korean people the most barbarian means of mass ex- 
termination of human beings, including chemical and bacteriological 
methods, surpassing in this respect the records of the Hitlerite bandits. 


(p. 3 

In the following issue, No. 7 (July, 1952), the same theme is continued 
with equal violence of language in another editorial entitled: ‘‘Put an 
End to the Bloody Crimes of the American Interventionists in Korea’’ 
(pp. 1-5). ‘‘Even the Hitlerite ‘monsters branded by mankind did not 
reach such a level of moral debasement as that to which have fallen the 
cannibals in the uniforms of the American Army.” (p. 1.) The article 
adds another accusation to those formerly mentioned of the use of chemical 
and bacteriological weapons, namely, cruelty to, and experimentation with, 
prisoners of war: 


Tortures and mass murders are usual events there. Prisoners of 
war are tortured with hot iron, suspended head down, water is poured 
into their nostrils. Experiments with poisonous gas and with bacteria 
of plague, cholera and other illnesses, are performed on living human 
beings at the bacteriological and chemical laboratories established on 
the island. (p. 2. 


The Genocide Convention is used for the same purpose of branding the 
United States as a country of criminals, Mr. G. I. Morozov summarizes on 
pp. 89-98 of the June, 1952, issue of Sovetskoe Gosudarstvo i Pravo a very 
long petition which was sent in November, 1951, by the American Civil 
Rights Congress to the General Assembly of the United Nations. The 
American Government and nation are accused therein of the most horrible 
crimes said to be committed daily against the Negroes: from premeditated 
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murder and unpunished rape to the denial of civil and political rights, 
every imaginable offense is duly listed. Mr. G. I. Morozov added to it a 
very impressive title: ‘‘We accuse of genocide!’’ The list of culprits. is 
very long: f 


The American Civil Rights Congress accuses of the crime of genocide 
before the whole world and the world community the President of the 
U. S. A., the Congress, the Supreme Court, the Department of Justice, 
the Attorney General, the State authorities, the financial-industrial 
corporations of Morgan, Rockefeller, Dupont and Mellon. . . . (p. 98). 


‘An article devoted to the annual meeting of the American Society of 
International Law in 1950 appeared in No. 5 (May, 1952), of Sovetskoe 
Gosudarstvo i Pravo (pp. 70-78) under the title: ‘‘ American International 
Law Doctrine in the Service’ of Imperialist Expansion.” The author, 
Mr. O. V. Bogdanov, states: i 


It is impossible to by-pass the so-called ‘‘American Society of Inter- 
national Law’’ in view of the rich record of American ‘‘international 
law” aggression.. This Society is feverishly active in propagandizing 
American notions of international law. It includes the ‘‘flower’’ of 
American juristic ‘“‘science’’? and represents a sui generis ‘‘brain 
trust’’ of the whole contemporary international law doctrine in im- 
perialist countries. The principal loud-speaker of that Society is 
the ‘‘American Journal of International Lew’’ which has the sad 
reputation of distortion and apology and which appears four times 
a year at the cost of the means provided by the community. (p. 70.) 


The JourNna and the Society are docile tools of the State Department: 


The State Department sends, as a rule, its authoritative representatives 
to the meetings of the Society who, in fact, direct the debates by de- 
termining their political trends. (p. 70.) 


At the meeting in 1950 ‘‘a group of leading American international lawyers 
took part, including some of the known agents of the foreign policy of 
the U. S. A. (Hudson, Fenwick, Wright, Eagleton, Dulles, Jessup, ete.)’’ 
(p. 70.) Judge Manley O. Hudson developed at that meeting ‘‘his not 
very original ‘theory,’’’ that purported to undermine the national sov- 
ereignty of states in order to pave the way to a world state controlled 
by the United States, while ‘‘all progressive mankind at the present 
time struggles relentlessly to strengthen State sovereignty.” (p. 71.) 

The perversion of the original meaning of the Charter of the United 
Nations, as well as the concept of freedom of transport, serve the same 
purpose of opening the world to American imperialism. The main pro- 
ponent of the latter concept, Professor Quincy Wright, developed at the 
meeting ‘‘the reactionary theory of the individual as a subject of inter- 
national law.” (p. 72.) Mr. John Foster Dulles, ‘‘an inveterate war- 
monger,’’ played at the meeting the rôle of ‘‘plenipotentiary representative 
of the State Department.” (p. 73.) an 
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- Turning to more detached articles of a legal nature, one may note two 
studies aimed at corroborating by legal arguments certain Soviet claims 
as to the territorial extension of the sovereignty of the U.S.S.R. The 
author of one of them, Mr. Yu. B. Ulanovskii -(‘‘The Territorial Problems 
of the Peace Settlement with Japan’’ in Sovetskoe Gosudarstvo i Pravo, 
No. 5, May, 1952, pp. 66-70) denies, as it is to be expected, any validity to 
the San Francisco Peace Treaty. He claims that a trusteeship over the 
Ryukyu and Bonin Islands would be contrary to the Cairo, Yalta and 
Potsdam agreements, and would be unjust to Japan, to whom those islands 
have belonged since 1609 (pp. 67-68). Of course, the problem of Southern 
Sakhalin and of the Kurile Islands is of a completely different nature, 
because the Soviet annexations were nothing but an act of ‘‘historical 
justice” (p. 68). The Soviet right to those insular possessions is pri- 
marily that of original discovery because the Russian explorers had ‘‘the 
honor of the discovery of the whole Northern Pacific’’ (p. 68). 


Russians settled for the first time on the Kurile islands in the XVIIth 
century. ... . Russian geography already had an exact notion of 
Sakhalin in the seventies of the XVIIth century. . (p. 68.) 


The author mentions a proclamation issued by Emperor Paul I in 1799 
concerning the Russian-American Company, in which Paul I claimed that 
the sovereignty of Russia extended by virtue of discovery to ‘‘the Aleutian, 
the Kurile and other islands’’ of the Northern Pacific (pp. 68-69). The 
United States recognized Russian sovereignty over the Kurile Islands at 
the time of the ratification of the Russian-American treaty of friendship 
(no date is given by the author, but the context seems to point to the 
Treaty of 1824 concerning the Pacific Ocean and the Northwest Coast of 
America). Japan did the same in the treaty of commerce and boundaries 
concluded with Russia in 1855. 

Assuming that these facts were stated correctly, one could nevertheless 
ask whether the later agreements should be considered as null and void in 
the face of the earlier treaties and of the right of discovery? There was, 
however, a treaty concluded by Russia with Japan in 1875 which conceded 
to the latter sovereignty over the Kurile Islands. The validity of this 
treaty was never contested by Russia between 1875 and 1945. But the 
author does it now by pointing to its predatory nature. The treaty of 
1875 was imposed on a Russia weakened by the Crimean War by a Japan 
which started on its career of aggression as early as the last thirty years 
of the 19th century (p. 69). The theory according to which a treaty 
could be considered as invalid or less valid, because it has been concluded 
between two states of unequal strength, and because it would contain 
provisions unjust to the weaker state, is not new in Soviet doctrine. It is 
invoked whenever it suits Soviet interests directly or indirectly, as, for 
instance, to justify Soviet support of Egypt against Britain. Of course, 
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the same theory could be just as well turned against the Soviet Union which 
has not been reluctant since 1939 to impose unequal (in the Soviet sense) 
treaties on weaker states. However, even the Soviet theory of unequal or 
predatory treaties hardly applies to the treaty of 1875. Japan was only 
entering the international community at that time and was not recognized 
as a great Power, while three years later at the Congress of Berlin in 1878 
the great Powers of Europe had some difficulty in containing the expan- 
sion of ‘‘weak’’ Russia in the Balkans. 


In consequence of the Russian-Japanese War Japan seized Southern 
Sakhalin by virtue of the predatory Portsmouth Treaty of 1905 which 
was concluded with the active support on the part of the President of 
the U. S. A., T. Roosevelt. (p. 69.) 


As Russia had discovered the Kurile Islands and Sakhalin, and as her 
sovereignty founded on the discovery was recognized by the United States 
and Japan, ‘‘the Soviet Union has historical rights to the Kurile islands and 
Southern Sakhalin.’’ (Ibid.) This historical right was not affected by 
the treaties of 1875 and 1905. By the same token Soviet lawyers could 
claim that the U.S.S.R. has had an uninterrupted historical right to the 
Aleutians and Alaska that was not affected by the treaty of cession. 

Mr. S. A. Vyshnepolskii, in his article, ‘‘The Question of the Legal Regime 
of the Arctic Region’’ (issue No. 7, July, 1952, pp. 36-45), tries to establish 
another Soviet claim, namely, that several Arctic seas are national waters 
of the Soviet Union where she has an unrestricted sovereignty. This article 
is a sort of twin brother of another published by Mr. B. V. Kostritsin in the 
same review (No. 3, March, 1951, pp. 38-43), reported in this JOURNAL, Vol. 
-45 (1951), pp. 766-769. While Mr. B. V. Kostritsin rejected the sector 
theory in regard to the Antarctic and Mr. S. A. Vyshnepolskii agrees with 
him in this respect, the latter upholds very energetically.the same theory in 
respect to the Arctic areas. He thinks that the sector theory must be de- 
fended by Soviet lawyers in order to forestall the efforts of American inter- 
national lawyers who attempt to undermine the same theory and thus to pave 
the way for American imperialist encroachments on the right of other 
nations in the Arctic region. ‘‘The Americans prepare a new war on a wide 
front which extends from the occupied Danish possessions, Greenland and 
Iceland [Danish in 1952?] in the northwest to Alaska and the Aleutians 

in the northeast.’’ (p. 36.) The various suggestions of Western lawyers 
` in favor of an international regime for the Arctic region are interpreted 
by the author as so many symptoms of the wish ‘‘to exclude the Arctic 
territories and the Soviet Arctic seas from the limits of the sovereignty of 
the Soviet Union which is the most interested country in the Arctic 
region.” (pp. 36-37.) However, both Mr. Kostritsin and Mr. Vyshne- 
polskii are-in favor of some sort of international co-operation in the 
Antaretie region where the Soviet Union has no footholds. But this does 
not involve any contradiction, because 
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bourgeois international lawyers confuse, as a rule, the settlement of 
the legal problems of the Arctic and the Antarctic i nage as 
ing the radical differences between these two areas. (p. 3 


Therefore, the sector system, which is inapplicable in the Antarctic region 
where the U.S.S.R. has no sector of its own, ‘‘is the only system [in the 
Arctic region] that secures the interests of the Great and the Small Powers 
which have territorial possessions there ...’’ (p. 87). The author seems 
to concede the benefits of the Arctic sectors to other states like Canada, 
Norway and even the United States. He defines the Soviet sector according 
to the Decree of April 15th, 1926, enacted by the presidium of the Central 
Executive Committee of the U.S.S.R. This decree included within the 
boundaries of the Soviet state all islands located in the Arctic Ocean 
between the meridians 32°4'35” East and 168°49’30” West. But the 
same decree left open the question of Soviet sovereignty over the Arctic 
waters located within the Soviet sector (p. 39). This gap in official legis- 
lation prompted the author to write his article, in which he tries to estab- 
lish Soviet exclusive rights to the four Arctic seas situated along the Soviet 
- northern coast: Kara, Laptev, East Siberian and Chutkov. He acknowl- 
edges without difficulty that the Barents and the Bering Seas ‘‘are typical 
instances of open seas’’ (p. 39). In regard to the four above-mentioned 
Arctic seas, however, he quotes with approval the following opinion of 
the Great Soviet Encyclopedia: 


Soviet science has adopted the point of view that the Siberian seas of 
a bay configuration—the Kara, the Laptev, the Hast Siberian and the 
Chutkov—are historical Russian seas. ... (p. 38.) 


Those four seas are sui generis, because navigation there depends on the 
permanent assistance of the coastal state:° 


Merchant vessels cannot navigate there without the coastal State’s 
organizing a special ice-crushing service, an air service which performs 
reconnoitering functions, and all sorts of other technical auxiliary 
services [ice, meteorological services, etc.] which assist in navigation. 

. Usual navigation on the open seas is not dependent on such 
services of the coastal State. (p. 40.) 


The author gives the example of the Soviet vessel Georgii Sedov that re- 
mained imprisoned for 800 days in the Arctic ice in 1937-1940. If it had 
been a foreign merchant vessel, ‘‘there might have arisen the question of 
‘serious violations of the security of [the coastal State]’’ (sic/, p. 41). 
The security of the coastal state provides him with the second argument 
in favor of considering the four Arctic seas as national waters of the 
Soviet Union: l 


Those seas being sui generis and their nature forbidding usual naviga- 
tion, there do not exist the normal conditions justifying freedom of 
the seas. (p. 41.) 
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One could observe that the argument pointing to the specific Arctic con- 
- ditions of maritime navigation would hardly apply to air navigation over 
the same seas. 

The third argument is the historical right of the Soviet Union, because 
Russia discovered those seas as far back as the 16th and 17th centuries. 
As usual, geographical discovery is interpreted in the light of 16th-century 
doctrine; it seems to generate a paramount right to the areas discovered. 
In the case of the four Arctic seas the author may, however, re-enforce that 
argument by the fact of Soviet efforts during the last twenty years to 
establish a more or less regular navigation in the seas originally discovered 
by the Russians. He points to the existence of the Soviet polar stations, 
to the Soviet Northern radio network and to the existence of the Soviet 
harbors on the Arctic coast. 

The right of discovery and of actual exploitation ig supaested further 
` by the argument that those four seas are historical bays. The Soviet Great 
Atlas calls them: ‘‘the bays of the Arctic Basin” (p. 42). A capitalist 
international lawyer could contest this proposition; the Kara Sea is the 
only one to have a configuration reminding one of a true bay, but even so, 
its opening towards the Arctic Ocean is so, wide that it could hardly be 
qualified as a bay. It is not surprising, therefore, that the author quotes 
the debatable case of Hudson Bay in support of his own claim.. He adds 
that those four seas have been navigated only by Russian or Russian- 
chartered ships, and that they represent a case similar to those of the 
White and the Azov Seas. 

Mr. Vyshnepolskii says that the Russian rights to the Kara Sea have 
been internationally recognized either. expressly or implicitly. Queen 
Elizabeth I in 1588 asked Tsar Ivan IV to allow English ships to navigate 
to the mouths of the rivers Northern Dvina, Mezen, Pechora, Obi and - 
Yenisei. Ivan IV refused, although in the same correspondence he de- 
fended the freedom of the seas (pp. 44-45). Four Russian decrees enacted 
between 1616 and 1620 forbade any foreign navigation in the Kara Sea. 
Other Russian acts of 1833 and 1869 regulated the regime of natigaton 
in the same sea: 


Notwithstanding direct E of the Kara Sea on the part of 
several representatives of the Western and Scandinavian countries, the 
latter did not deem it possible to interfere with the regulations issued 
by the Russian authorities concerning that sea. The right of Russia, 
and, by virtue of succession, that of the U.S.S.R. to establish autono- 
mously any legal regime of navigation in the Kara Sea, a right exer: 
cised for centuries, was never subject to any protest on the part of the 
foreign Powers, and must be considered as ‘‘an uninterrupted and in- 
. disputable custom.’ (p. 45.) ; 


The author does not adduce any proofs for a similar prescription in re- 
gard to the remaining three Arctie seas: 
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For all the above explained reasons the specifically Arctic seas: 
Kara, Laptev, Eastern Siberian and Chutkov (the latter within the 
limits of the Soviet polar sector), must be considered as our national 
waters, as closed seas, whose legal regime must be determined in virtue 
of the recognition of the sovereignty of the U.S.S.R. over these seas. 
(p. 45.) - . s 


This amounts to notice served on other states that their ships ad aircraft 
will be excluded from the four Arctic seas, although ‘‘the Soviet Union 
will always defend the principle (of free navigation on the open seas). 

. But the specifically Arctic seas are not, either juridically or in fact, 
international highways of maritime navigation.” (p. 48.) 

The same issue (No. 7) devotes almost twelve pages of small print to a 
report of an extremely interesting discussion of the international law 
textbook published in 1951 (see this Journan, Vol. 46 (1952), pp. 583-585). 
The discussion, in which participated practically all known Soviet inter- 
national lawyers, cannot be summarized here for lack of space. But one 
may note two points concerning the Soviet theory of international law. 
The textbook presented a theory known also from Professor Kozhevnikov’s 
article in Sovetskoe Gosudarstvo i Pravo (No. 6, June, 1951, pp. 25-36; 
see this JouRNAL, loc. cit., pp. 183-189), according to which the two eco- 
nomic bases—the capitalist and the socialist—have produced two inter- 
national laws: the bourgeois and the socialist, with a third one, called 
general international law, corresponding to the co-existence of the.two 
economie bases. The same Professor Kozhevnikov and several of his 
colleagues quietly discarded that concept in the discussion because, as one 
of them observed, the co-existence of two or three international laws would 
contradict the basic Soviet view that international law is founded on the 

common consent of all states. 


In fact, there are no two international laws, but there is only one 
universal law which is binding on all States, and there are two opposed 
policies . . . [the Soviet and the Western capitalist]. (p. 69.) 


This conclusion could be shared by a Western lawyer, but the Soviet pro- 
fessors are still left with the unsolved enigma of Marxist doctrine as to the 
economic basis of universal international law. Is it a superstructure born 
out of the two opposite economic bases? Is it a phenomenon independent 
of any economic basis, as is the language since Stalin decreed it some time 
ago? The participants in the discussion rejected both explanations and 
recognized that, for the time being, they had no solution to offer to that 
Marxist nightmare. : l 

It may also be noted that another concept favored by the same textbook, 
that of the superiority of municipal law over international law, seemed to 
be condemned in the same discussion. One of the participants was ment 
though not very original when he observed: 
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If the municipal law of the States were placed above international 
law, then each State might at any time alter its municipal law and its 
statutes and might wilfully refuse to recognize any rule of interna- 
tional law. (p. 70.) 


Such a situation would be unacceptable even to the Soviet Union which 
benefits by the respect for international law on the part of the capitalist 
states. However, the concept of the superiority of international law was 
rejected just as categorically. This would seem to leave the third possi- 
bility—the equal rank of international and municipal law. 


W. W. Kuusxr 
UNITED NATIONS LAWYERS GROUP ' 


The United Nations Lawyers Group is a group of lawyers formed by 
lawyers in the Secretariat of the United Nations and in the national dele- 
gations to the United Nations. The group has no official status of any 
kind. It does not possess either a constitution or articles of association 
and its functions are of a very informal nature. It is essentially a body 
composed of lawyers interested in meeting those with a similar background 
from other countries, and hearing informed comments and expositions on 
matters of importance in the fields of international and constitutional law. 
The group was originally formed in 1949 during the period when the United 
Nations had its headquarters at Lake Success. At the present time there 
are about sixty members, headed by a small executive board composed of 
four members from the United Nations Secretariat and four members from 
the delegations to the United Nations, `. 

The object of the group has been to draw together persons with a legal 
background who may have a common interest ‘in discussing current issues 
concerning the United Nations, the constitutional law of states, comparative 
law, and public and private international law. With this aim the group 
has organized regular luncheon meetings at the United Nations Head- 
quarters, or in its immediate vicinity, at which from twelve to twenty-five 
members usually are present. During 1952 about twenty such meetings 
were held, and at each, a distinguished guest speaker was invited to address 
the group on some legal problem within his particular competence. 

The activities of the group have flourished and the idea which motivated 
its formation has met with an enthusiastic response. Two dinners attended 
by about forty-five persons were held during the year, in addition to the 
regular luncheon meetings. 

There is an annual membership fee of $1.00. Membership is not limited 
to lawyers who have a direct connection with the United Nations, and all 
those who have a background of international law and who are interested 
in the activities of the group are eligible for membership. ` Already several 
local New York lawyers have joined the group. Indeed, one of the aims 
of the group has been to enlarge its membership and to attract lawyers who 
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may be in the neighborhood of the United Nations Headquarters and who © 
have something to contribute towards its fundamental purpose of achieving 
a better understanding between the lawyers of the various nations. 


MICHAEL BRANDON 


ANNUAL MEETING OF THE SOCIETY 


The Forty-Seventh Annual Meeting of the American Society of Inter- 
national Law will be held in Washington, D. C., from April 23 to April 
25, 1953. The sessions, which will take place in the Hall of Nations of 
the Hotel Washington, will have as the general theme ‘‘ World Progress 
in International Law,” and will open on Thursday evening, April 23, at 
8:15 o’clock. The morning and afternoon sessions on Friday, April 24, 
will be devoted to papers and discussions on international law develop- 
ments in Europe, Latin America, the Middle East, the Far East and the 
Soviet Union. The Friday evening session will be given over to discussions 
of the revision of the laws of war and the treatment of prisoners of war, 
reserving the whole of Saturday morning for the business meeting. The 
annual dinner will be held on Saturday evening, April 25, at 7:30 p. m. 
It is planned to have distinguished speakers, including members of the 
diplomatic corps and of high government circles, address the Society dur- 
ing its sessions. 

The detailed program of the meeting, together with reservation cards 
for the dinner, will be sent to members of the Society well in adavnce of 
the meeting. 


JUDICIAL DECISIONS 
By Wim W. Bisnopr, JR. 


Of the Board of Editors 


Extraterritorial rights in Morocco—treaty ROLE Dre OOM CINON: fa- 
vored-nation treaties—cusiom and usage 

Case CONCERNING RIGHTS or NATIONALS OF THE UNirep STATES OF 
America IN Morocco (France v. Untrep Stares).? I.C.J. Reports, 
1952, p. 176. 

International Court. of Justice,? J udgment of August 27, 1952. 


Claiming extraterritorial rights in Morocco by reason of treaty, custom 
and usage, despite the assumption of a French protectorate over the larger 
part of that country, the United States contended that without its consent a 
Moroccan Dahir (decree) of December 30, 1948, restricting imports into 
Morocco from countries other than France, was inapplicable to American 
nationals. Relying on the acceptance by both the United States and 
France of the compulsory jurisdiction of the Court, France on October 28, 
1950, brought proceedings against the United States, and asked the Court 
to adjudge and declare that the privileges of American nationals in Morocco 
were only those explicit in Articles 20 and 21 of the 1836 treaty between the 
United States and Morocco; * that the United States ‘‘is not entitled to claim 
that the application of all laws and regulations to its nationals in Morocco 
requires its express consent’’; that Americans in Morocco are subject to laws 
- there in force and in particular the Dahir of December 30, 1948; that Article 
95 of the multilateral Act of Algeciras defines ‘‘value’’ for customs purposes 


18pace limitations have required a digest rather than reproduction of the full 
opinion of the Court. 

2 Composed for this case of Judges McNair, Basdevant, Hackworth, Zoričić, Klaestad, 
Badawi, Read, Hsu Mo, Carneiro, Rau, and Ugon. 

38 Stat. 484, 1 Malloy’s Treaties 1212, 4 Miller’s Treaties 33. This 1836 treaty 
replaced the closely similar treaty of 1787, 8 Stat. 100, 1 Malloy’s Treaties 1206, 2 
Miller’s Treaties 185. Art. 20 of the 1836 treaty provides: 

“If any of the citizens of the United States, or any persons under their protection, 
shall have any dispute with each other, the Consul shall decide between the parties; 
and whenever the Consul shall require any aid or assistance from our Government to 
enforce his decisions, it shall be immediately granted to him.’”’ 

Art. 21 provides: 

‘(Tf a citizen of the United States should kill or wound a Moor, or, on the contrary, 
if a Moor shall kill or wound a citizen of the United States, the law of the country 
shall take place, and equal justice shall be rendered, the Consul assisting at the trial; 
and if any delinquent shall make his escape, the Consul shall not be answerable for him 
in any manner whatever.’’ 
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in Morocco as value of the merchandise at the time and place where it is 
presented for customs clearance:* that American nationals have no fiscal 
immunity in Morocco and are subject to fiscal laws there in force without 
prior assent of the United States; and that therefore consumption taxes im- 
posed by a Dahir of February 28, 1948, were legally collected from Amer- 
icans and should not be refunded. 

In reply the United States argued that the foregoing French submissions 
should be rejected, since American treaty rights still in force forbid Moroceo 
to impose prohibitions on American imports (except as provided by the 
treaties) ; that the Dahir of December 30, 1948, and the French Government 
in enforcing it without consent of the United States, violated American 
treaty rights and international law; that under the treaties of 1787 and 1836 
the United States was given jurisdiction (civil and criminal) over all cases 
arising between American citizens, and that 


‘In addition, the United States acquired in Morocco jurisdiction in all 
cases in which an American citizen or protégé was defendant through 
` the effect of the most-favored-nation clause and through custom and 
usage ; 
that this jurisdiction had never been renounced by the United States, and 
was unaffected by the British renunciation in 1987 of rights of jurisdiction 
in the French Zone of Morocco; that in principle Americans are not subject 
to the application of Moroccan laws, unless they had been previously sub- 
mitted to the United States Government and assented to by it; and that 
thus the Dahir of. December 30, 1948, was inapplicable to Americans. 
> As a counterclaim, the United States maintained that under Article 95 of 
the Act of Algeciras the value of imports from the United States for Moroc- 
can customs must be determined by adding to the purchase value in the 
United States the expenses of transportation to the Moroccan custom house, 
exclusive of expenses following delivery there (such as customs duties and 
storage fees); and that, except as specified by treaty, no taxes can be col- 
lected from Americans in Morocco except as the United States consents 
thereto, which consent for more than two years was not given to the con- 
sumption taxes under the Dahir of February 28, 1948. i 
Finding that: 
From France and other parts of the French Union imports into the 


French Zone of Morocco were free. The decree of December 30th, 1948 
involved consequently a discrimination in favour of France ... 


4 Art. 95 of the Act of Algeciras signed April 7, 1906 (34 Stat. 2905, 2 Malloy’s 
Treaties 2157, this JOURNAL, Supp., Vol. 1 (1907), p. 47, at p. 70), provides: 

‘*The import and export duties shall be paid cash at the custom-house where liquida- 
tion has been made. The ad valorem duties shall be liquidated according to the cash 
wholesale value of the merchandise delivered in the. custom-house and free from customs 
duties and storage dues. Damages to the merchandise, if any, shall be taken into 
account in appraising the depreciation thereby caused. Merchandise can only be re- 
moved after the payment of customs duties and storage.’’ 
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the Court said: 


It is common ground between the Parties that the characteristic of 
the status of Morocco, as resulting from the General Act of Algeciras of 
April 7th, 1906, is respect.for the three principles stated in the Pre- 
amble of the Act, namely: ‘‘the sovereignty and independence of His 
Majesty the Sultan, the integrity of his domains, and economie liberty 
without any inequality.’’> The last-mentioned principle of economic 
liberty without any inequality must, in its application to Morocco, be 
considered against the background of the treaty provisions relating to 
trade and equality of treatment in economic matters existing at that 
time. 

By the Treaty of Commerce with Great Britain of December 9th, 

. 1856, as well as by Treaties with Spain of November 20th, 1861, and 
with Germany of June Ist, 1890, the Sultan of Morocco guaranteed 
certain rights in matters of trade, including imports into Morocco. 
These States, together with a number of other States, including the 
United States, were guaranteed equality of treatment by virtue of 
most-favoured-nation clauses in their treaties with Morocco. On the 
eve of the Algeciras Conference the three principles mentioned above, 
including the | principle of ‘‘economie liberty without any inequality,” 
were expressly accepted by France and Germany in an exchange of, 
letters of July 8th, 1905, concerning their attitude with regard to 
Morocco. This principle, in its application to Morocco, was thus al- 
ready well established, when it was re-affirmed by that Conference and 
inserted in the Preamble of the Act of 1906. Considered in the light 
of these circumstances, it seems clear that the principle was intended to 
be of a binding character and not merely an empty phrase. This was 
confirmed by Article 105, where the principle was expressly applied in 
relation to the public services in Morocco. It was also confirmed by 
declarations made at the Conference by the representative of Spain, 
who referred to ‘‘equality of treatment in commercial matters,” as well 
as by the representative of France. 

The establishment of the French Protectorate over Morocco by the 
Treaty of March 30th, 1912, between France and Morocco, did not 
involve any modification i in this respect. 


* ë k k g 


These various facts show that commercial or economie equality in 
Morocco was assured to the United States, not only by Morocco, but also 
by France as the Protecting State. It may be asked whether France, 
in spite of her position as the Protector of Morocco, is herself subject 
to this principle of equality and cannot enjoy commercial or economie 
privileges which are not equally enjoyed by the United States. 

It is not disputed by the French Government that Morocco, even 
under the Protectorate, has retained its personality as a State in inter- 
national law. The rights of France in Morocco are defined by the Pro- 
tectorate Treaty of 1912. In economic matters France is accorded no 
privileged position in Morocco. Such a privil leged position would not 
be compatible with the principle of economic eee without our: in- 
equality, on which the Act of Algeoiras is based. 


5 For citations, see note 4 supra. 
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. It follows from the above-mentioned considerations that the provi- 
sions of the Decree of December 30th, 1948, contravene the rights which 
the United States has acquired under the Act of Algeciras, because they 
discriminate between imports from France and other parts of the 
French Union, on the one hand, and imports from the United States 
on the other. France was exempted from control of imports without 
allocation of currency, while the United States was subjected to such 
control. This differential treatment was not compatible with the Act 
of Algeciras, by virtue of which the United States can claim to be 
treated as favourably as France, as far as economic matters in Morocco 

_ are concerned. 

This conclusion can also be derived from the Treaty between the 
United States and Morocco of September 16th, 1836, Article 24, where 
it is ‘‘declared that whatever indulgence, in trade or otherwise, shall be 
granted to any of the Christian Powers, the citizens of the United States 
shall be equally entitled to them.” Having regard to the conclusion 
already arrived at on the basis of the Act of Algeciras, the Court will 
limit itself to stating as its opinion that the United States, by virtue of 
this most-favoured-nation clause, has the right to object to any dis- 
crimination in favour of France, in the matter of imports into the 
French Zone of Morocco. 


The Court therefore rejected unanimously the French submissions re- 
garding the decree of December 30, 1948. 

Turning to the question of American consular jurisdiction in the French 
Zone of Morocco,® the Court referred to the bilateral treaties concluded from 
1631 to 1892 by Morocco with France, The Netherlands, Great Britain, Den- 
mark, Spain, the United States, Sardinia, Austria, Belgium and Germany, 
saying that these treaties (largely concerned with trade and foreign traders 
in Morocco) dealt with consular jurisdiction in three different ways: 


‘(1) Certain of the treaties included specifie and comprehensive 
grants of rights of consular jurisdiction to the Powers concerned, e.g., 
the Treaties with Great Britain of 1856 and with Spain of 1799 and 
1861. 

(2) Certain of the treaties made strictly limited grants of privileges 
with regard to consular jurisdiction, e.g., the Treaties with the United 
States of 1787 and 1836. 

(3) There were other treaties, which did not define in specific terms 
the treaty rights granted by Morocco, but, instead, granted to the 

` foreign nations through the device of most-favoured-nation clauses, the 
advantages and privileges already granted, or to be granted, to other 
nations. . 

There is a common element to be found in the most-favoured-nation 
clauses which have brought about and maintained a situation in which 
there. could be no discrimination as between any of the Powers in 
Morocco, regardless of specifie grants of treaty rights. When the most 
extensive privileges as regards consular jurisdiction were granted by 


. .6The Court specified: ‘‘It is common ground between the Parties that the present 
dispute is limited to the French Zone of Morocco. ... The Court cannot, therefore, 
pronounce upon the legal situation in other parts of Moroceo.’? 
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Morocco to Great Britain in 1856 and to Spain in 1861, these enured 
automatically and immediately to the benefit of other Powers by virtue 
of the operation of the most-favoured-nation clauses. 


Under the Protectorate Treaty of Fez of 1912,7 


Morocco remained a sovereign State but it made an arrangement of a 
contractual character whereby France undertook to exercise certain 
sovereign powers in the name and on behalf of Morocco, and, in prin- 
ciple, all of the international relations of Morocco. France, in the 
exercise of this function, is bound not only by the provisions of the 
Treaty of Fez, but also by all treaty obligations to which Morocco had 
been subject before the Protectorate and whizh have not since been 
terminated or suspended by arrangement with the interested States. 

The establishnient of the Protectorate, and the organization of the 
Tribunals of the Protectorate which guaranteed judicial equality to 
foreigners, brought about a situation essentially different from that 
which had led to the establishment of consular jurisdiction under the 
earlier treaties. Accordingly, France initiated negotiations designed 
to bring about the renunciation of the regime of capitulations by the 
Powers exercising consular jurisdiction in the French Zone. In the 
case of all the Powers except the United States, these negotiations led 
to a renunciation of capitulatory rights and privileges which, in the case 
of Great Britain, was embodied in the Convention of July 29th, 1937. 
In the case of the United States, there have been negotiations through: 
out which the United States has reserved its treaty rights, 


Under the terms of the 1836 treaty, ‘‘it is common ground between the 
Parties that the United States is entitled to exercise consular jurisdiction 
in the case of disputes arising between its citizens or protégés.” Pointing 
to the history of the Moroccan treaties and the manner in which the word 
‘*disputes’’ was used, as well as the fact that at the time of the 1787 and 
1836 treaties, ‘‘the clear-cut distinction between civil and criminal matters 
had not yet been developed in Morocco,” the Court unanimously held that 
the United States is entitled l 


to exercise in the French Zone of Morocco consular jurisdiction i in all 
disputes, civil or criminal, between citizens or protégés of the United 
States. 


But as to the further American claim to consular jurisdiction in. all cases 
in which Americans were defendants, the Court pointed out that the broader 
jurisdiction was conferred in Moroccan treaties with Great Britain and 
Spain, but had been renounced by those states, saying: 


After 1937, however, no Power other than the United States has exer- 
cised consular Jurisdiction i in the French Zone of Morocco and none has 
been entitled to exercise such jurisdiction. 


T Bee this JOURNAL, Supp., Vol. 6 (1912), p. 207. Regarding the establishment of 
the French Protectorate, see 1 Hackworth’s Digest of International Law (1940) ‘85 
et seg.; 2 ibid. 504 et seg.; N. D. Harris, ‘‘The New Moroccan aca i this 
JOURNAL, Vol. 7 (1913), p. 245. 
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- France contends that, from the date of the renunciation of the right 
of consular jurisdiction by Great Britain, the United States has not 
been entitled . . . to exercise consular jurisdiction beyond those cases 
which are covered by the provisions of Articles 20 and 21 of the Treaty 
of 1836. 


Examining the various American contentions on this point, the Court 
concluded by a vote of 10 to 1° that 


the United States of America is also entitled, by virtue of the General 
Act of Algeciras . . . to exercise in the French Zone of Morocco con- 
sular jurisdiction in all cases, civil or criminal, brought against citizens 
or protégés of the United States, to the extent required by the provi- 
sions of the Act relating to consular jurisdiction. 


However, by a vote of 6 to 5 the Court rejected all other claims of the 
United States regarding consular jurisdiction. In arriving at this conclu- 
sion the Court held that the Madrid Convention of 1880 on Protection,’ 
according the right to most-favored-nation treatment, could not authorize 
the United States to invoke the provisions of Moroccan treaties with Spain 
and Great Britain after the latter treaties ‘‘ceased to be operative” between . 
Morocco and those two countries. The Court declined to accept the Amer- 
ican argument that most-favored-nation clauses in treaties with countries 
like Morocco ‘‘must be given a different construction ”’ than ordinarily, being 
a ‘‘form of drafting by reference rather than . . . a method for the estab- 
lishment and maintenance of equality of treatment without discrimination 
amongst the various countries concerned.’’ Such an argument would give 
a result contrary to the intention of the parties ‘‘to establish and to main- 
tain at all times fundamental equality without discrimination among all of 
the countries concerned.’’ 

For like reasons the Court rejected the American claim that the British 
renunciation of extraterritorial rights was limited to the French Zone, leav- 
ing a theoretical British right of extraterritoriality in other parts of Mo- 
rocco. Nor did the Court follow the argument that the terms of the 
Spanish renunciation of extraterritorial rights in the French Zone left such 
rights existing de jure though not de facto; the Spanish renunciation was 
held to be complete, and even if not, the American right under the most- 
favored-nation clause would ‘‘be limited to the contingent right of reestab- 


8 Judge Hsu Mo dissented on this point, appending a short statement of his view that 
“tthe United States is not entitled to exercise consular jurisdiction in cases involving 
the application to United States citizens of those provisions of the Act of Algeciras 

. . which, for their enforcement, carried certain sanctions.’’ 

9 The Madrid Convention, 22 Stat. 817, 1 Malloy’s Treaties 1220, deals with the 
right of protection of Moroccan nationals by foreign govenanental representatives, 
businessmen, ete. Art. 17 stipulates that ‘‘The right to the treatment of the most 
favored nation is recognized by Morocco as belonging to all the Powers represented at 
the Madrid conference.’’ See also this JOURNAL, Supp, Vol. 6 (1912), p. 18. 
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lishing consular jurisdiction at some later ante: in the event of France and 
Spain abrogating the agreements’’ made between them. 
Examination of the 1880 Madrid Convention on Protection rebutted the 
American contention that under it the United States acquired a right to 
consular jurisdiction irrespective of the bilateral treaties, the Court saying: 


it is equally clear that there were no provisions of the Convention which 
expressly brought about a confirmation of the then existing system of 
consular jurisdiction, or its establishment as an independent and 
autonomous right. 


As far as the Act of Algeciras was concerned, the Court said that no pro- 
visions of the Act ‘‘purport to establish consular jurisdiction or to confirm 
the rights or privileges of the regime of capitulations which were then in 
he ; but that 


The maintenance of consular jurisdiction in so far as:it may be neces- 
sary to give effect to [specific provisions of the Act] ... can... be 
justified as based upon the necessary intendment of the provisions of 
the Act. 


Finally, the United States claimed that its consular jurisdiction and 
extraterritoriality in Morocco were based on ‘‘custom and usage,’’ both prior 
to the British abandonment of extraterritoriality in the French Zone in 
1937, and since that time. Rejecting this contention, the Court said: 


. throughout this whole period [1787-1937], the United States consular 
jurisdiction was in fact based, not on custom or usage; but on treaty 
rights. At all stages, it was based on the provisions either of the 
Treaty of 1787 or of the Treaty of 1836, together with the provisions 
of treaties concluded by Morocco with other Powers, especially with 
Great -Britain and Spain, invoked by virtue of the most-favoured-. 
nation clauses. This was the case not merely of the United States 
but of most of the countries whose nationals were trading in Morocco. 
It is true that there were Powers represented at the Conference of 
Madrid in 1880 and at Algeciras in 1906 which had no treaty rights 
but were exercising consular jurisdiction with the consent or ac- 
quiescence of Morocco. It is also true that France, after the institu- 
tion of the Protectorate, obtained declarations of renunciation from a 
large number of other States which were in a similar position. This 
is not enough to establish that the States exercising consular jurisdic- 
tion in pursuance of treaty rights enjoyed in addition an independent 
title thereto based on custom or usage.’ 

. E * + k & k * i 

10 Here the Court quoted its opinion in the Asylum Case, I.C.J. Reports, 1950, p. 
266, at 276-277, this JOURNAL, Vol. 45 (1951), p. 179, at p. 184: ` 

‘(The Party which relies on a custom of this kind must prove that this custom is 
established in such a manner that it has become binding on the other Party. The 
Colombian Government must prove that the rule invoked by it is in accordance with a 
constant and uniform usage practised by the States in question, and that this usage 
is the expression of a right appertaining to the State granting asylum and a duty 
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In the present case there has not been sufficient evidence to enable 
the Court to reach a conclusion that a right to exercise consular juris- 
diction founded upon custom or usage has been established in such a 
manner that it has become binding on Morocco. 


As for the period since 1987, the Court found, under the circumstances of 
negotiations between France and the United States, that: 


the situation in which the United States continued after 1937 to exer- 
cise consular jurisdiction over all criminal and civil cases in which 
United States nationals were defendants, is one that must be regarded 
as in the nature of a provisional situation acquiesced in by the 
Moroccan authorities. 


In holding unanimously 


that the United States of America is not entitled to claim that the 
application to citizens of the United States of all laws and regulations 
in the French Zone of Morocco requires the assent of the Government 
of the United States, but that the Consular Courts of the United States 
may refuse to-apply to United States citizens laws or regulations which . 
have not been assented to by the Government of the United States; 


the Court said that the American claim ‘‘is linked with the regime of 
capitulations’’ already discussed, and added: 


There is no provision in any of the treaties which have been under 
consideration in this case conferring upon the United States any such 
right. The so-called ‘‘right of assent’’ is merely a corollary of the 
system of consular jurisdiction. The consular courts applied their 
‘own law and they- were not bound in any way by Moroccan law or 
„Moroccan legislation. Before a consular court could give effect to 
a Moroccan law it was necessary for the foreign Power concerned to 
provide for its adoption as a law binding on the consul in his judicial 
capacity. . . There was a ‘‘right of assent’’ only to the extent that 
the intervention of the consular court was necessary to secure the 
effective enforcement of a Moroccan law as against the foreign na- 
tionals. i 

In the absence of any treaty provisions dealing with this matter, it 
has been contended that a ‘‘right of assent’’ ean be based on custom, 
usage or practice. It is unnecessary to repeat the reasons which have 
been given for rejecting custom, usage and practice as a basis for ex- 
tended consular jurisdiction, and which are largely applicable to the 
“right of assent. It is, however, necessary to point out that the very 
large numbers of instances in which Moroccan laws were referred to 
the United States authorities can readily be explained as a convenient 
way of ensuring their incorporation in ministerial decrees binding 
upon the consular courts. In that way, and in that way only, could 
these laws be made enforceable as against United States nationals so 
long as the extended consular jurisdiction was being exercised. 


* * * a © # 
incumbent on the territorial State. This follows from Article 38 of the Statute of the 


Court, which refers to international custom ‘as evidence of a general practice accepted 
as law’.”? 
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. . . in eases where the application of a Moroccan law to United 
States nationals would be contrary to the treaty rights of the United 
States . . . the application of Moroccan laws, whether directly or in- 
directly to these nationals, unless assented to by the United States, 
would be contrary to international law, and the dispute which might 
arise therefrom would have to be dealt with according to the ordinary 
methods for the settlement of international disputes. These considera- 
tions apply to the Decree of December 30th, 1948... . 

The second way in which the problem arises is in cases in which the 
co-operation of the consular courts is required in order to enforce 
the Morocean legislation. In such cases, regardless of whether the 
application of the legislation would contravene treaty rights, the assent 
of the United States would be essential to its enforcement by the 
consular courts. 

The third way in which the problem arises is in cases where the ` 
application to United States nationals, otherwise than by enforcement 
through the consular courts, of Moroccan laws which do not violate 
any treaty rights of the United States is in question. In such cases 
the assent of the United States authorities is not required. 


Rejecting by a 6-to-5 vote the American submissions regarding exemp- 
tion of Americans from Moroccan taxes, the Court held that American 
claims under the most-favored-nation clause to the benefits of Moroccan 
treaties with Spain and Great Britain (which latter treaties gave exemp- 
tion) failed by reason of the termination of British and Spanish privileges. 
The Court here said: 


It is not established that most-favoured-nation clauses in treaties with 
.Moroceo have a meaning and effect other than in such clauses in other 
treaties or are governed by different rules of law. When provisions 
granting fiscal immunity in treaties between Morocco and third States 
have been abrogated or renounced, these provisions can no longer be 
relied upon by virtue of a most-favoured-nation clause. 
As for the Madrid and Algeciras treaties, the Court held that these cur- 
tailed existing fiscal immunities, and ‘‘did not provide any new and inde- 
pendent legal basis for exemption from taxes.’’ Nor could the consumption 
taxes under the Dahir of February 28, 1948, be deemed covered by pro- 
visions in the British-Morocean treaty of 1856 (of which the advantages 
were claimed under the most-favored-nation clause), since the British: 
treaty dealt only with taxes and duties on goods exported from or imported 
into Morocco or conveyed: from one Moroccan port to another. This atti- 
tude was reinforced: by the fact that neither Great Britain, Spain, nor any 
other state except the United States now claimed fiscal panty for its 
nationals in the French Zone, so that 


To recognize tax immunity for United States nationals alone would 
not be compatible with the principle of equality of treatment in eco- 
nomic matters on which the Act of Algeciras is based.” 


a1 11 Although the Court rejected the general American submission relating to tax 
exemptions bya vote of 6 to 5, it rejected by a 7-to-4 vote the specific submissions 
relating to the consumption taxes. 
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As for the proper valuation of imports under the Act of Algeciras, the 
Court concluded by a vote of 6 to 5 that the wording, drafting history, 
and subsequent construction in practice of Article 95 led to the rule that 


the value of merchandise in the country of origin and its value in the 
local Moroccan market are both elements in the appraisal of its cash 
wholesale value delivered at the custom-house. 


In reaching this last conclusion the Court explained that: 


Article 95 lays down no strict rule on the point in dispute. It requires 
_ an interpretation which is more flexible than either of those which are 
respectively contended for by the Parties in this case. 

The Court is of the opinion that it is the duty of the Customs 
authorities in the French Zone, in fixing the valuation of imported 
goods for customs purposes, to have regard to the following factors: 

(a) the four factors specified by Article 95 ... ; 

(b) the contents of the declaration which the importer is required 
by the Act to file in the custom-house; 

(c) the wholesale cash value in the market of the French Zone; 

(d) the cost in the country of origin, increased by the cost of loading 
and unloading, insurance, freight, and other charges ineurred before 
the goods are delivered at the custom-house ; 

(e) the schedule of values, if any, which may have been prepared 

. by the Committee on Customs Valuations referred to in Article 96 
[of the Act] or by any Committee which may have been substituted 
therefor by arrangements to which France and the United States have 
assented expressly or by implication ;. 

(f) any other factor which is required by the special circumstances 
of a particular consignment or kind of merchandise. 

The factors referred to above are not arranged in order of priority 
but should operate freely, within any limits that have been, or may be, 
prescribed under Article 96 of the Act; and, in view of the governing 
principle of economic equality, the same methods must be applied 
without discrimination to all importations, regardless of the origin 
of the goods or the nationality of the importers. The power of making 
the valuation rests with the Customs authorities, but it is a power 
which must be exercised reasonably and in good faith.” 


12 Judges Hackworth, Badawi, Carneiro and Sir Benegal Rau rendered a joint 
dissenting opinion regarding the conclusions of the Court on the broader consular 
jurisdiction (found to rest on long-established custom and usage, ‘‘ which is only another 
name for agreement by conduct, [which] can only be terminated in the way in which 
international agreements can be terminated’’; as well as on ‘‘necessary implication’? 
from the Act of Algeciras and the Madrid Convention); on fiscal immunity (by ‘‘neces- ` 
sary implication’’ from the Act of Algeciras and the Madrid Convention, which permitted 
the levying only of narrowly delimited taxes, as well as from the bilateral treaties and 
the most-favored-nation clause); and on Art. 95 of the Act of Algeciras, which they 
found to mean that ‘‘the only value to be taken account of is the value in the country 
of origin plus expenses incident to transportation to the customs-house in. Morocco.’’ 
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Dual nationals—treasonable conduct in time of war 


Tomoya KAWAKITA v. Unitep Srares, 72 S. Ct. 950; 343 U. S. 717. 
U. S. Supreme Court, June 2, 1952. Douglas, J. 


The Court affirmed a conviction for treason! of an American-born child 
of Japanese parents who had gone to Japan in 1939 at the age of 18 and 
who after reaching 21 had worked in Japan as an interpreter for a Japanese 
company engaged in war production, in which capacity he'had gone beyond 
the requirements of his job to insult and injure American prisoners of 
war assigned to work in the company’s mines. After the surrender he 
had returned to the United States as an American citizen. While in 
Japan he had registered in a family register as a Japanese national, and 
had traveled to China on a Japanese passport. The court held that these 
acts did not expatriate him, since he had a dual nationality and the acts 
did not amount to more than assertion of the rights of his Japanese 
citizenship without losing his American citizenship. -The Court held that 
he had not ‘‘served in’’ the Japanese Army or the employment of the 
Japanese Government, and had not expatriated himself under the Ameri- 
can statutes (the jury having found that he had not expatriated himself 
and had not believed that he had done so at the time of committing the 
treasonable acts). The Court said that working for the Japanese company 
did not amount to accepting an ‘‘office, post, or employment under the 
government of a foreign state’’ for which only nationals of that state 
were eligible, and hence there was no expatriation under § 401 (d) of the 
1940 Nationality Act. As for § 402, this ‘‘does not enlarge § 401 (c) or 
(d); it creates a rebuttable presumption of expatriation; and when it is 
shown that the citizen did no act which brought him under § 401 (c) or 
(d), the presumption is overcome.’ On the problems of a dual national, 


the Court added: 


An American who has a dual nationality may find himself in a foreign 
country when it wages war on us. The very fact that he must make 
a livelihood there may indirectly help the enemy nation. Im these 
days of total war manpower becomes critical and everyone who. can 
be placed in a productive position increases the strength of the enemy 
to wage war. Of course, a person caught in that predicament can 
resolve the conflict of duty by openly electing one nationality or the 
other and becoming either an alien enemy of the country where he 
resides or a national of it alone. Yet, so far as the existing law of 
this country is concerned, he need not make that choice but can con- - 
tinue his dual citizenship. ... Of course, an American citizen who 
is also a Japanese national living in Japan has obligations to Japan 
necessitated by his residence there. . . . Such acts—if done voluntarily 
and willfully—might be treasonable. But if done under the compul- 
sion of the job or the law or some other influence, those acts would 
not rise to the gravity of that offense . . . petitioner was held account- 


1 See 190 F. (2d) 506, this Journat, Vol, 46 (1952), p. 147. 
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able by the jury only for performing acts of hostility toward this 
country which he was not required by Japan to perform. 


* & * € %€£& ¥ 


Circumstances may compel. one who has a dual nationality to do 
acts which otherwise would not be compatible with the obligations of 
American citizenship. An American with a dual nationality who is 
charged with playing the role of the traitor may defend by showing 
that force or coercion compelled such conduct. The jury rejected 
that version of the facts which the petitioner tendered. He is there- 
fore forced to maintain that, being a national and a resident of Japan, 
he owed no allegiance to the United States even though he was an 
American citizen. That proposition we reject.? 


International agreements other than treaties—effect 
Unirep States v. Guy W. Carrs, Inc. 100 F. Supp. 30. 
U. S. District Court, E. D. Va., Sept. 7, 1951. Bryan, D. J. 


By an exchange of notes Canada agreed with the United States to with- 
hold export permits for table potatoes to the United States, and would 
allow export to the United States of seed potatoes only on condition that 
in the contract of purchase the importer should agree that seed potatoes 
would not be diverted for table use. Defendant bought potatoes in Canada 
and gave the assurance of use for seed, but in fact sold the potatoes for 
table use. The United States brought suit seeking as damages the amount 
spent to buy an equivalent quantity of table potatoes in its support pro- 
gram of agricultural commodities. In its motion to dismiss, defendant 
urged the invalidity of the international agreement involved. 

Denying the motion to dismiss, the court said on this point: 


Though not a treaty, the United States-Canada agreement never- 
theless had the force of law. It was an Executive Agreement. Long 
has it been recognized that the President through his Secretary of 
State or other representative may, without the authorization or ap- 
proval of the Congress, enter into commercial compacts. Even assum- 
ing that it could do so, the Congress did not, as the defendant argues, 
by the Agricultural Act or by the Tariff Act of 1930, as amended, 
eurtail this reach of Executive authority. 

. their terms disclose that each of these Acts purposed only a 
control of the Executive’s stewardship of the Congressional power to 
regulate foreign commerce, which had been delegated’ through those 
Acts to the President. In them is found no desire to rein the Presi- 
dent’s international bargaining powers. Moreover, when the Congress 


2Qlark and Frankfurter, JJ., took no part in the decision, and Vinson, ©. J., and 
Black and Burton, JJ., dissented on the ground that petitioner had expatriated himself 
through his demonstration of allegiance to Japan and that his statement ‘that he was 
still a citizen when he sought a passport could not restore the citizenship he had lost. 

Accord with the principal case, see D’Aquino v. U. S., 192 F. (2d) 338 (9th Ct., Oct. 
10, 1951), upholding the treason conviction of ‘‘Tokyo Rose,’’ who, though American- 
born, had broadcast for Japan during the war. 
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in adopting a program invests the President with means to protect 
it, he is not thereby ousted of any ex officio prerogative also adaptable 
to preserve the program. His power remains independently, though 
complementary and coordinate with the legislative scheme. 


Recognition and non-recognition—effects of foreign government action 
Bank or Cuna v. WELLS Farao Bank & Union Trust Co. 104 F. 


Supp. 59. 
U. S. District Court, N. D. Calif., March. 17, 1952. Goodman, D. J. 


At a later stage of litigation ? involving the question whether those repre- 
senting the recognized Nationalist Government of China or the unrecog- 
nized Communist Chinese government should be entitled to a deposit with 
defendant American bank made by the Bank of China, a corporation organ- 
ized under Chinese law and largely owned and controlled by the Chinese 
Government, the court gave summary judgment in favor of the Bank of 
China as controlled by the recognized Nationalist Government. Stating 
that ‘‘ ‘world conditions’ have materially changed’’ since its 1950 decision, 


the court said: 


If whenever this court is called upon to determine whether there is a 
government justly entitled to act on behalf of a foreign state in 
respect to a particular matter, the court is bound to say, without regard 
to the facts before it, that the government recognized by our executive 
is that government, then nothing more need be said here. To permit 
this expression of executive policy to usurp entirely the judicial judg- 


1 In Etlimar S. A. of Casablanca v, U. S., 106 F. Supp. 191 (Ct. Cls., July 15, 1952), 
the Byrnes-Blum agreement of May 28, 1946, between the U. 8. and France on Lend- 
Lease Settlement, etc. (T.I.A.S., No. 1928), was held to provide through local settle- 
ment in Morocco the sole remedy for a company whose property was requisitioned by 
American forces in Morocco in 1942, the Court of. Claims being unable to hear a claim 
for additional compensation. 

In Cross v. Pace, 106 F. Supp. 484 (Dist. Col, July 1, 1952), dismissing complaint 
against the Secretary of the Army and other officials which sought an injunction 
against maintenance of a dam in the St. Lawrence River resulting in high water levela 
of Lake Ontario, the court rejected plaintiffs’ contention that the Act of Congress 
‘authorizing joint construction of the dam with Canada was ‘‘in reality a treaty’? and 
‘‘therefore unconstitutional as a usurpation of the President’s treaty-making power.’’ 
The court considered the power of Congress over navigable waterways a sufficient basis 
for the 1902 Act, pointing to the cases which had sustained international agreements 
under authority of Congress, and adding that the relief sought could not be obtained 
against the Executive Branch of the Government. 

2 In 92 F. Supp. 920 (July 17, 1950), this Journa, Vol. 45 (1951), p. 200, the court 
continued the case sine die rather than decide in favor of either group purporting 
to represent the Bank of China. The Court of Appeals for the Ninth Cireuit on July 
30, 1951, dismissed an appeal without prejudice and remanded the case to the district 
court, suggesting that the latter ‘‘may deem it expedient to reexamine the case in the 
light of changing world conditions and such additional evidence as may be made avail- 
able to it,?? 190 F. (24) 1010, 1012. 
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ment would relieve the court of a burdensome duty, but it is doubtful 
that the ends of justice would thus be met. It has been argued that 
such is the accepted practice. But the authorities do not support 
this view. 

. Publie policy, rather than the unrecognized status of the Soviet 
Government, shaped the decisions in the Russian nationalization cases, 


"Some more recent decisions of the federal courts, involving Soviet 
nationalization of corporations of the Baltic states, give great weight 
to the executive policy of non-recognition. But it cannot be said that 
these decisions establish an all-embracing rule that no extra-territorial 
effect may ever be given the acts of an unrecognized government. 

Nor ... does the decision of the Supreme Court in United States 
v. Pink, 1942, 815 U. S. 208% . . . impose upon this court a duty to 
‘give conclusive effect to every act of a recognized government. Pink 
requires that full faith and credit be accorded those acts which our 
executive has expressly sanctioned. But such executive sanction is 
not expressed by governmental recognition per se. 

The decisions just set forth, as well as others in this field, reveal no 
rule of law obliging the courts to give conclusive effect to the acts of 
a recognized government to the exclusion of all consideration of the 
acts of an opposing unrecognized government. Nor does it appear 
that such a sweeping rule would be a sound one. 

Even were the court solely concerned with the implementation of 
our executive foreign policy, it would be presumptuous to blindly 
effectuate every act of a recognized government or to treat every act 
of an unrecognized government as entirely fictional... . 

Recognition is not intended to sanctify every act, past and future, 
of a foreign government. The withholding of recognition may cast a 
mantle of disfavor over a government. But, it does not necessarily 
stamp all of its acts with disapproval or brand them unworthy of 
judicial notice. Our executive, on occasion, has even entered into a 
treaty with an unrecognized government.* 

This is not to suggest that the courts should regard executive policy 
in respect to recognition and non-recognition of foreign governments 
as meaningless or of little consequence. In any particular situation, 
executive policy may be crucial, as indeed it appears to be in the present 
case. But it is a fact which properly should be considered and 
weighed along with the other facts before the court. 


*+ * 2 &£ DD k 


‘From a practical standpoint, neither of the rival Banks of China 
is a true embodiment of the corporate entity which made the deposit 
in the Wells Fargo Bank. The present Nationalist Bank of China is 
more nearly, equivalent in the sense of continuity of management. 
The Peoples Bank is more representative in ability to deal with the 
greater number of private stockholders and established depositors and 
creditors. ... 

. Were there only one government, in fact, of the Chinese State, or 


8 This Journan, Vol. 36 (1942), p. 309. : 
4 Referring to the Kellogg-Briand Treaty of 1928, to which both the United States 
and the U.S.S.R. were parties. 


y 
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only one government in a position to act effectively for the State in 
respect to the matter before the Court, the Court might be justified 
in accepting such a government as the proper representative of the 
State, even though our executive declined to deal with it. Here, there 
co-exist two governments, in fact, each attempting to further, in its 
own way, the interests of the State of China, in the Bank of China. It 
is not a proper function of a domestic court of the United States to 
attempt to judge which government best represents the interests of the’ 
Chinese State in the Bank of China. In this situation, the Court 
should justly accept, as the representative of the Chinese State, that 
government which our executive deems best able to further the mutual 
interests of China and the United States.® 


Extradition—inapplicability of treaty to crime committed behind 
enemy lines ` 

In rE Lo Douce. 106 F. Supp. 455. 

U. S. District Court, W. D. N. Y. August 11, 1952. Knight, C. J. 


The Italian Government sought extradition on charges of homicide and 
robbery of a former American soldier charged with committing the offenses 
against Major Holohan while both were members of a United States Army 
mission operating behind German lines in northern Italy, Dec. 6, 1944. At 
the time a state of war existed between the United States and Germany, 
between Italy and Germany, and between the United States and Italy. 
(though in the latter case hostilities had ceased and the two countries were 
co-belligerents). The crimes were covered by the 1868 Extradition Treaty 
between the United States and Italy,! regarded as still in force by reason 
of American notification under the Italian Peace Treaty.? Although the 
court said that this notification gave.the extradition treaty ‘‘retroactive 
effect,” it stated that: l 


It may be true that the Italian government had not lost to Germany 
and the United States its sovereignty over the boundaries which it 


5 In Republie of China v. American Express Co., 195 F. (2d) 230 (Ct. App. 2nd Ct., 
Feb. 4, 1952), suit was brought by the Nationalist Government of China to recover a 
deposit with defendant, which successfully interpleaded on the ground that the Com- 
munist government of China had laid claim to the deposit. Plaintiff was unsuccessful 
in its attempt to appeal from the interpleader order, which merely required defendant 
to pay into court the money involved. The court held that sovereign immunity did not 
prevent interpleader against a government which originally came into court as plaintiff, 
nor did the alleged inability of the unrecognized Chinese government to sue prevent 
their having a possible claim sufficient to justify the interpleader proceedings. 

115 Stat. 629, 1 Malloy’s Treaties 966. Although the court does not mention the 
fact, in Art. I of the treaty the parties agree to extradite persons convicted of or 
charged with the crimes specified, ‘‘committed within the jurisdiction of one of the 
contracting parties.’’ [Italics supplied.] 

261 Stat. 1245, T.LA.S., No. 1648, this JOURNAL, Supp., Vol. 42 (1948), p. 47. Art. 
44 provides that each Allied or Associated Power will notify Italy ‘‘which of its pre- 
war bilateral treaties with Italy it desires to keep in force or revive.’? i 
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occupied prior to the war, yet while any of the enemy armies were 
within such boundaries, with or without the consent or permission of 
Italy’s government, such presence may justly be considered as com- 
mitting an act of hostility and certain of its rights were given up, ceded, 
severed or abandoned by that sovereign for the time. 


* Citing Coleman v. Tennessee, 97 U. S. 509 (1878), Dow v. Johnson, 100 
U.S. 158 (1879), and Hamilton v. McClaughry, 136 Fed. 445 (C. C. Kans., 
1905) as to jurisdiction in times of military occupation and hostilities, the 
court concluded : 


It is not disputed that the alleged crimes . . . were committed . . . at 
a place in northern Italy then occupied by the German armies, the 
common enemy of the United States and of Italy; nor that the demand- 
ing government was not then, with its armies or otherwise, physically 
in control of the place of the crime. 

. . . the treaty between the United States and the Republic of Italy 
is not applicable to the present matter. 


The request for extradition was therefore denied.’ 


CH A immunity—personal servant of attaché 
Harrer v. Stare. 88 At. (2d) 312. 
Court of Appeals of Maryland, May 7, 1952. Collins, J. 


An American citizen employed as a personal servant and boat captain by 
the Air Attaché of the Swedish Embassy in Washington was held not 
entitled to any diplomatic immunity from prosecution for a crime entirely 
unconnected with his official functions. Although the Attaché asked the 
court to extend immunity to the servant, the Department of State informed 
the court that the Swedish Ambassador had given no official notification of 
employment by the Attaché and that the Department was of opinion that 
the servant did not enjoy immunity. Stating that the servant had not been 
“authorized and received’’ as the ‘‘domestic’’ of a diplomatic officer, the 
court held that the ruling of the Department against immunity ‘‘is binding 
on this Court.’ + i 


8 See also Re Government of India and Mubarik Ali Ahmed, [1952] 1 All Eng. L. R. 
1060 (Q.B. Apr. 4, 1952), on extradition from England to India of a Pakistan national 
under the British statutes, kept in force despite India’s becoming a republic within 
the Commonwealth. 

1In contrast, note People v. Von Otter, 114 N. Y. S. (2d) 295 (City Ct., New Rochelle, 
July 30, 1952), granting diplomatic immunity from prosecution for unlawful parking by 
the wife of the Counselor of Legation of the Swedish Delegation to the United Nations, 

„who enjoyed immunity by virtue of the United Nations Headquarters Agreement. The 
court pointed out that the defendant wife had been specifically certified by the Depart- 
ment of State and held an identification card from the Department as a person entitled 
to immunity under the Agreement. : 
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Non-recognition—consular functions—estates payable to persons behind 
“Tron Curtain”? ; 

IN RE BRAUNSTEIN’S Estare. 114 N, Y. S. (2d) 280. 

New York, Surr. Ct., N. Y. County, May 16, 1952. Frankenthaler, 8. 


In the administration of a decedent’s estate the court rejected the 
authentication by a ‘Soviet consul of a power of attorney from a person 
living in Lithuania, in view of the non-recognition of Soviet absorption of 
that country,’ but accepted such an authentication for a person living in 
White Russia (admittedly a part of the U.S.S.R.). The court directed that 
neither legatee be paid, in view of the law and policy of the United States 
toward payments to beneficiaries behind the ‘‘Iron Curtain,’’ the money 
being deposited in the City Treasury to be held for the benefit of the 
legatees.? 


War—statute of limitations—international law in state courts 
Prerers v. McKay. 288 Pac. (2d) 225. 
Oregon Supreme Court, Nov. 14, 1951. Brard, C. J. 


Dutch heirs claimed an estate which had been turned over to the State of 
Oregon as an escheat, and were met with the defense that the ten-year period 
within which such actions might be brought had expired. The court held 
that though no Oregon tolling statute applied, the ten-year limitation was 
suspended as a matter of international law from the outbreak of war be- 
tween the United States and Germany (then in occupation of The Nether- 
lands) on December 11, 1941, until the German surrender on May 8, 1945.3 
The court said that: 


relevant provisions of the law of nations are legally paramount when- 
ever international rights and duties are involved before a court having 
jurisdiction to enforce them. 

. It is firmly established that courts in construing a statute will 
indulge i in a strong presumption that the legislature did not intend to 
violate international law and will read into a statute such qualification 
or exception as may be necessary to avoid apparent conflict. 


1 Citing In re Adler’s Estate, 197 Misc, 104, 93 N. Y. S. (2d) 416 (Surr. Kings Cty., 
1949). 

Involving questions as to the authority of a Netherlands consul to. act for an Indo- 
nesian in an estate matter, see In re Ameyund, 108 N. Y. 8. (2d) 326 (Surr. Kings Cty., 
Nov. 23, 1951). 

2 Apparently a practice now widely followed by courts dealing with estates in which 
persons behind the ‘‘Iron Curtain’’ are interested. 

3 Plaintiffs sued too late on the facts of the case, since the court ruled that the 
statute of limitations was not suspended by the physical impossibility of commercial 
intercourse with the Netherlands after the German invasion in May, 1940, and prior to 
the entry of the United States into the war; nor did the suspension last after the 
German surrender and prior to the formal termination of a state of war with Germany. 
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It added that the akoru 


have firmly established the principle of international law that war sus- 
pends the statute of limitations as to alien enemies residing in enemy 
territory and the rule suspending the running of limitations during the 
war is one of international law which the courts attach to or read into 
statutes of limitation though not expressed in them. : 


Korean hostilities not “war” 
Harpvine v. PENNSYLVANIA Mur. Lire Ins. Co. 90 At. (2d) 589.* 
Pennsylvania Superior ‘Court, July 17, 1952. Dithrich, J. 


In an action to recover double indemnity for accidental death of an in- 
sured killed in a railroad accident in the United States in September, 1950, 
while en route for training as a member of the National Guard, the- court 
held that the Korean hostilities were neither a declared nor undeclared 
‘‘war’’ within an exemption from double indemnity provided by the policy 
if death resulted by reason of ‘‘military . . . service in time of war.” The 
court held that hostilities with the Axis Powers had ceased at the time of 
the death, and that the attack on the Republic of Korea and the action taken 
to meet it differed from the Japanese attack on Pearl Harbor, which was 
a direct attack on the United States. The court added: 


We are not here concerned with the constitutional authority of the 
President to dispatch troops to Korea to repel the armed aggression 
against the Republic of Korea, generally conceded to be in pursuance to 
and under the authority of article 39 of the United Nations Charter. 
Our concern is whether the nation has thereby been committed to an 
undeclared war of which we must take judicial notice. 


Sovereign immunity—relief against plaintiff sovereign state 

SULTAN oF JOHORE V. ABUBAKAR TUNKU ARIS BENDAHAR. [1952] A. C. 
318. 

British Commonwealth of Nations, Privy Council, April 22, 1952. 
Viscount Simon. 


During the Japanese occupation of Malaya the Sultan of Johore (one of 
the Malay States) brought suit in a Japanese court in Singapore against his 
son and the Japanese Custodian of Alien Property to obtain clear title to 


4 Plaintiffs, though nationals of an Allied country, were to be regarded as enemy 
aliens and thus barred from suing in Oregon during the war, because of their residence 

in enemy-oceupied territory. 

In Oerlikon Machine Tool Works v. U. S., 102 F. Supp. 417 (Ct. Cls., Feb. 5, 1952), 
the statute of limitations was held to be tolled in favor of a Swiss corporation which 
had lacked capacity to sue during the war because it had been placed on the Proclaimed 
List as an enemy. 

1To like effect, see Beley v. Pennsylvania Mut. Life Tns. Co., 90 At. (2d) 597 (Pa. 
Super. Ct., July 17, 1952). 
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two lots in Singapore. The Japanese court ruled in favor of the Sultan; 
but after the Japanese were driven out and a new Supreme Court of the 
Colony of Singapore established, the son brought proceedings in the new 
court to set aside the decision of the Japanese occupation court. The Sultan 
claimed sovereign immunity, and appealed from its denial. By the time the 
ease was heard in the Privy Council the British Secretary of State for the 
Colonies had written the Rulers of the several Malay States, including the 
Sultan of Johore, that ‘‘His Majesty’s Government regard Your Highnesses 
as independent sovereigns in so far as your relations with His Majesty are 
concerned.’ Thus on both sides it was agreed that the Sultan should be 
treated as an independent sovereign. The son contended, however, that the 
Sultan had waived his immunity from the present proceedings by bringing 
the suit in the Japanese court at Singapore, and that sovereign immunity 
does not extend to exclude the jurisdiction of the court in a case where the 
proceedings involve a claim of title to immovable property situated within 
the jurisdiction of the court. 

Denying the Sultan’s appeal, the Privy Council held that the present 
proceedings were in the nature of an appeal from the judgment in the action 
brought by the sovereign (despite the difference in the courts involved), and 
that immunity was thus waived. Declining to pass specifically on the 
question of immunity when the proceedings relate to title to immovable 
property, the court added: i 


Their Lordships do not consider that there has been finally estab- 
lished in England (from whose rules the rules to be applied in the 
court at Singapore would not differ) any absolute rule that a foreign 
independent sovereign cannot be impleaded in our courts in any cir- 
cumstances. It seems desirable to say this much having regard to 
inferences which might be drawn from some parts of the Court of 
Appeal’s judgment in The Parlement Belge, and from the speech of 
Lord Atkin in The Cristina? ... 

There have certainly been cases in the Court of Chancery in which 
a foreign sovereign has been impleaded to the extent that the rights to 
a trust fund under the jurisdiction of the court have been the subject 
of adjudication despite the fact that the sovereign has a possible 
interest in the fund. ... 

... If... it had been definitely determined that in no case could 
a foreign sovereign be impleaded without his consent, there could have 
been no justification for reserving the case of a sovereign’s ship engaged 
in ordinary commerce—a reservation that was in fact made by the 
majority of the House of Lords in The Cristina. . . . Indeed, a great 
deal of the reasoning of the judgment in The Parlement Belge would 
be inexplicable if there could be applied a universal rule without pos- 
sible exception to the effect that, once the circumstance of a foreign 


15 P. D. 197 (1880). 

2 [1938] A. C. 485; this JOURNAL, Vol. 32 (1938), p. 824. 

3 Citing Larivière v. Morgan, L, R. 7 Ch. 550 (1872), and pointing out that its re- 
versal on appeal did not affect this point, L. R. 7 H. L. 423 (1875). 
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sovereign being impleaded against his will can be established, a pro- 
ceeding necessarily becomes defective by virtue of that circumstance 
alone. 

To say this is merely to disavow an alleged absolute and universal 
rule. It does nothing to throw doubt on the existence of the general 
principle.* | 


Recognition—retroactive effect on actions of formerly recognized 
government 

GDYNIA ÅMERYKA LINIE ZEGLUGOWE SPOLKA AKCYJNA V. BoGUSLAWSKI. 
[1952] 2 All. Eng. 470. , 

England, House of Lords, July 11, 1952. Lords Porter, Oaksey, Reid, 
Tucker and Morton. 


Affirming the decision below,? the House of Lords held that British recog- 
nition of the Lublin Polish Government ‘‘as from midnight of July 5/6, 
1945” did not retroactively invalidate action taken by the London Polish 
Government-in-exile awarding pay to Polish seamen, even though such 
action was taken after the British announcement that the London Polish 
Government would cease to be recognized and that the Lublin Government 
would be recognized. The judges differed as to how far recognition of the 
new government might be given any retroactive effect, but agreed that it 


48ee also Kahan v, Pakistan Federation, [1951] 2 K. B. 1003 (Ct. App., July 24, 
1951), in which the court held that Pakistan was an ‘‘independent sovereign state’’ 
and entitled to immunity from suit in the English courts even though the suit involved 
a commercial transaction in which the contract for the purchase of tanks provided that 
‘í The Government agrees to submit for the purposes of this agreement to the jurisdiction 
of the English courts.’’ As for any waiver of immunity by reason of this contract 
provision, Jenkins, L. J., said: ‘‘ a mere agreement by a foreign sovereign to submit 
to the jurisdiction of the courts of this country is wholly ineffective if the foreign 
sovereign chooses to resile from it. Nothing short of an actual submission to the 
jurisdiction—a submission,.it has been termed, in the face of the court—will suffice.”? 

See also Sayce v. Bahawalpur State (Ameer), [1952] 2 All Eng. 64 (Ct. App., May 
20, 1952), affirming [1952] 1 All Eng. 326, which held the ruler of the Indian native 
State of Bahawalpur immune from suit in England, even though Bahawalpur had ac- 
ceeded to Pakistan and the sovereignty of the Ameer was limited by the grant of certain 
powers to Pakistan. The court felt bound to accept. the conclusions of the executive 
branch of the British Government on the sovereign status of Bahawalpur and its 
Ameer, even though the latter may have become a citizen of Pakistan. 

In Republic of China v. Pang-Tsu Mow, 105 F, Supp. 411 (Dist. Col., April 19, 1952), 
a counterclaim for libel brought against the plaintiff state which had sued for an ac- ` 
counting for moneys received by Chinese Government officials (see this JOURNAL, 
Vol. 46 (1952), p. 557), was dismissed ‘on the ground that it was not ‘‘a claim arising 
out of the same transaction’’ as the suit by the sovereign plaintiff. Morris, D. J., 
said: “fA sovereign state entering the courts of a friendly foreign nation subjects itself 
to counter-claim with respect to matters arising out of the same transaction as that 
upon which the original suit brought by it is based, to the extent that it affords re- 
coupment against said sovereign state... .7? 

1 [1950] 2 All Eng. 355, digested in this JournaL, Vol. 45 (1951), p. 202. 
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would not affect these actions of the Polish Government-in-exile while the 
latter remained recognized. 


Continental shelf 

ARBITRATION BETWEEN PETROLEUM DEVELOPMENT (tues Coast) 
Lrp. and SHEIKH or Anu Duasr. 1 Int. & Comp. Law Quarterly 
(1952) 247. 

Arbitration Award, Aug. 28, 1951, Paris, France. Lord Asquith of 
Bishopstone, Umpire. 


In 1989 the Sheikh of Abu Dhabi, one of the ‘‘Trucial States’’ of Arabia 
bordering on the Persian Gulf and described in the proceedings as ‘‘a 
British-protected State’’ for ‘‘external relations,’’ though ‘‘Internally, the 
Sheikh is an absolute, feudal monarch,’’ entered into a contract in Arabie 
with a British company whereby that company was given the exclusive right 
for 75 years to drill for oil in ‘‘the whole of the lands which belong to the 
rule of the Ruler of Abu Dhabi and its dependencies and all the islands and 
the sea waters which belong to that area.’’?? A dispute arose as to whether 
this contract included territorial waters of Abu Dhabi, and any oil rights in 
submarine areas lying outside territorial waters; in 1949 Abu Dhabi had 
declared that ‘‘the sea-bed and subsoil lying beneath the high seas in the 
Persian Gulf contiguous to the territorial waters of Abu Dhabi... ap- 
pertain to the land of Abu Dhabi and are subject to its exclusive jurisdiction 
and control,’’? and the oil rights in such lands outside territorial waters 
had in 1949 been transferred by Abu Dhabi to an American company. The 
contract called for arbitration in case of disputes. The arbitrators dis- 
agreed, and appointed the umpire, who said in part: 


I am not impressed by the argument that there was in 1939 no word 
for ‘‘territorial waters’’ in the language of Abu Dhabi, or that the 
Sheikh was quite unfamiliar with that conception. Mr. Jourdain had 
none the less been talking ‘‘prose’’ all his life because the fact was only 
brought to his notice somewhat late. Every State is owner and sov- 
ereign in respect of its territorial waters, their bed and subsoil, whether 
the Ruler has read the works of Bynkershoek or not. The extent of the 
Ruler’s Dominion cannot depend on his accomplishments as an inter- 
national jurist. 

. I should certainly in 1939 have read the expression “the sea 
waters which belong to that area’’ not only as including, but as limited 
to, the territorial belt and its subsoil. At that time neither contracting 
party had ever heard of the doctrine of the Continental Shelf, which as 
a legal doctrine did not then exist. No thought of it-entered their 
heads. None such entered that of the most sophisticated jurisconsult, 


1 There was a dispute as to the translation, but the parties agreed to use that put 
forward for the Sheikh. 

2See Richard Young, ‘‘Further Claims to Areas beneath the High Seas,’’ this 
JOURNAL, Vol. 43 (1949), p. 790. 
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let alone the ‘‘understanding’’ perhaps strong, but ‘ ‘simple and un- 
schooled”? of the Trucial Sheikhs. 

. . . it seems to me that it would be a most artificial refinement to 
read back into the contract the implications of a doctrine not mooted 
till seven years later, and, if the view which I am about to express is 
sound, not even today admitted to the canon of international law. .. . 

The expression ‘‘Continental Shelf’? was first used by a geog- 
rapher in 1898. The legal doctrine which later gathered round this 
geographical term was possibly foreshadowed when in 1942 England 
and Venezuela concluded a treaty about the Gulf of Paria providing for 
spheres of influence in respect of areas covered by the high seas and 
followed by certain annexations coincident with these spheres. The 
doctrine was perhaps first explicitly asserted as a legal doctrine (in a 
very exaggerated form) in a proclamation by the Argentine Republic 
in 1944, but its classical enunciation in the form in which it has mainly 
to be considered in this case was the well-known proclamation by 
President Truman of September 28, 1945.4 


+ * k + k * 


Several other States followed roughly the same course as the United 
States. For instance, Great Britain (not quite on the same lines) in 
respect of Jamaica and of the Bahamas, and Saudi Arabia in respect 
of parts of the Persian Gulf. Other States weighed in with similar 
claims. These other States fall into two groups; I. Mexico and the 
Latin and Central American Republics, and II. The States which are 
most directly relevant to this Arbitration—States bordering on the 
Persian Gulf other than Saudi Arabia. 

In almost every case the claim was embodied in a decree or proclama- 
tion. Most often, though not invariably, the proclamation was in a 
‘‘declaratory’’ form, that is in a form asserting or implying that the 
proclamation was not constitutive of a new right but merely recorded 
the existence of a pre-existing one. 

The claims of the Latin and Central American Republics were often 
far more ambitious than those of this country, the United States and 
Saudi Arabia; inasmuch as on the one hand the former claims were 
often claims to actual sovereignty over the Shelf and its subsoil and on 
the other hand, and this is more important, the claims were often not 
limited to the Shelf as a geological entity or even to the area ending 
where the depth of the sea began to exceed 100 fathoms, but sometimes 
extended to a zone 200 nautical miles from the mainland; an area 
quite unrelated to the width of the physical Shelf. In these exorbi- 
tant forms the claims met with protest and resistance; but in the more 
modest form in which they were advanced by the United States, the 
United Kingdom and Saudi Arabia, they were acquiesced in by the 
generality of Powers, or at least not actively gainsaid by them. 


%4 © + * + F - 


Is the doctrine in any of its forms part and parcel of international 
law? The preceding section calls attention not only to the recent 


s It made a fleeting appearance on the legal stage in 1916: but passed over it with - 
tí printless feet?’ [Footnote by umpire]. 
4 This JOURNAL, Supp., Vol. 40 (1946), p. 45. 
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origin of the doctrine but to the great variety of forms which in its 
short life it has assumed... . 

Neither the practice of nations nor the pronouncements of learned 
jurists give any certain or consistent answer to many—perhaps most— 
of these questions. J am of opinion that there are in this field so many 
ragged ends and unfilled blanks, so much that is merely tentative and 
exploratory, that in no form can the doctrine claim as yet to have as- 
sumed hitherto the hard lineaments or the defiritive status of an estab- 
lished rule of international law. 

Whether there ought to exist a rule giving effect to the doctrine in 
one or other and, if so, which of its forms is another question and one 
which, if I had to answer it, I should answer in the affirmative. There 
seems to me much cogency in the arguments of those who advocate the 
ipso jure variant of the doctrine. În particular: (1) it is extremely 
desirable that someone, in what threatens to become an oil-starved 
world, should have the right to exploit the subsoil of the submarine 
area outside the territorial limit; (2) the contiguous coastal Power 
seems the most appropriate and convenient agency for this purpose. 
It is in the best position to exercise effective control, and the alternatives 
teem with disadvantages; (3) there is no reason in principle why the 
subsoil of the high seas should, like the high seas themselves, be incap- 
able of being the subject of exclusive rights in any one. The main 
reasons why this status is attributed to the high seas is (i) that they 
are the great highways between nations and navigation of these high- 
ways should be unobstructed. (ii) That fishing in the high seas should 
be unrestricted (a policy approved by this country ever since Magna 
Carta abolished ‘‘several’’ fisheries). The subsoil, however, of the sub- 
marine area is not a highway between nations and the installations 
necessary to exploit it (even though sunk from the surface into the sub- 
soil rather than tunneled laterally) need hardly constitute an appreci- 
able obstacle to free navigation; nor does the subsoil contain fish. (4) 
To treat this subsoil as res nullius— ‘fair game’’ for the first occupier 
—entails obvious and grave dangers so far as occupation is possible at 
all. It invites a perilous scramble. The doctrine that occupation is 
vital in the case of a res nullius has in any case worn thin since the Hast 
Greenland Arbitration and more especially since that relating to Clip- 
perton Island. But leaving that aside, it is difficult to imagine any 
arrangement more calculated to produce international friction than one 
which entitles nation A, it may be thousands of miles from nation B, to 
stake out claims in the Continental Shelf contiguous to nation B by 
‘‘squatting’’ on B’s doorstep—at some point just outside nation B’s 
territorial water limit. 

* *# + %* & 


[Referring to the draft Articles in the Report of the Third Session of 
the International Law Commission ë on the Continental Shelf] I there- 
fore cannot accept these Articles as recording, or even purporting to 
record, established rules: and if they do not, if they are mere recom- 
mendations as to what such rules might with advantage be, if adopted 
by International Convention, they clearly cannot affect the construction 
of the contract of 1939. . . . The claimant’s primary contention is (1) 


5 This JOURNAL, Supp., Vol. 45 (1951), p. 189. 
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that the doctrine of the Shelf is settled law, (2) that it always was so, 
and therefore that it was so in 1939; ergo, the meaning which some of 
the expressions in the contract would or might otherwise have borne is 
enlarged by the inclusion therein of the Shelf. . . . The argument falls 
to the ground if I am right in rejecting the premiss on which it rests, 
namely, that the doctrine of the Shelf has become, and, indeed, was 
already in 1939, part of the corpus of international law. 


* ë + & * 


It follows, if I am right, that the claimants succeed as to the subsoil of 
the territorial waters (including the territorial waters of islands) and 
that the Sheikh succeeds as to the subsoil of the Shelf; by which I mean 
in this connection the submarine area contiguous with Abu Dhabi out- 
side the territorial zone; viz., the former is included in the Concession 
and the latter is not; and I award and declare to that effect. 


BOOK REVIEWS AND NOTES 


Cases on International Law. (2nd ed.) By Charles G. Fenwick. Chi- 
cago: Callaghan & Co., 1951. pp. xxvi, 896. Tables. Index. $8.75. 


_ The first edition of this work appeared in 1935 and was reviewed in this 
JOURNAL, Volume 30 (1936), page 845. Since then the author has been 
a member of the Inter-American Juridical Committee and is now Director 
of the Department of International Law and Organization of the Pan 
American Union. In the interim, as the author points out, ‘‘the far reach- 
ing changes in the organization of the international community, have as 
yet ‘‘scarcely been reflected in the decisions of either international or 
national courts.’ And, therefore, it is still necessary to supplement the 
decisions of courts by extracts of documents and by references to other 
texts, for the ‘‘clarification of those parts of the law that have not yet found 
expression in judicial decisions.’’ 

The main effort in the new volume has been to bring the case and docu- 
mentary material up to date (January 15, 1951); this has caused the 
addition of nearly 100 pages of new text. Practically all of the cases of 
the prior edition have been retained and to these have been added recent 
decisions applying established rules to new situations. Extracts from dis- 
senting opinions have not been overlooked. While the cases are drawn 
chiefly from American and English sources, the number of international 
cases has been increased by about one third in number. 

Although the volume remains essentially a casebook, account has also 
been taken of the enormous strides since the first edition in the direction 
of organization of the international community and the development of 
organizational law and procedure. This has entailed rewriting, rearrang- 
ing, and enlarging much of the text. Thus, for example, the first chapter 
now includes, among other things, new sections on treaties and conventions 
as sources of law, priority among the sources of law, codification of inter- 
national law, interpretation of international law, and practically a new 
section on sanctions, including extracts from the United Nations Charter, 
the Inter-American Treaty of Reciprocal Assistance, and the North Atlantic 
Treaty. And so through the various chapters on the conventional topics 
of international law new emphasis has been placed on the continuous growth 
of international law in recent times, particularly in the realm of concerted 
action and international co-operation. Thus, sections on individuals as 
subjects of international law, international regulation of navigation, re- 
sponsibility for injuries inflicted upon foreign states (including injuries 
in the service of the United Nations), immunity of vessels in distress, im- 
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munity of officers of the United Nations and Organization of American 
States, asylum in embassies, judicial procedure before International Court 
of Justice, leases of military bases, and regiona] procedure of pacific 
settlement (Pact of Bogotá). 

The material on war has been reclassified and new material added. 
Sections on when does ‘‘ war?’ begin, combatants and noncombatants, instru- 
ments and methods of warfare, status of prisoners of war, and actual 
‘war’ which is not technical war, now appear, and a new chapter has been 
added on the termination of war covering methods of termination, military 
occupation, and trial of war criminals. 

Although some may criticize the space (150 pages) allotted to war in 
these days, yet no apology is needed in view of the wars which have oc- 
curred since the first edition and now continue. The facts of international ` 
life have to be faced: and a number of the old problems still persist, such 
as that of prisoners of war, even in this period of transition from self-help 
to collective security. Indeed, the growing cohesion of the community of 
states in the use of force and other means of pressure and in many new 
fields under the aegis of the United Nations and the various outside 
agencies and organizations is a fruitful field for casebook study. 

The chapters and frequently the sections of a chapter are preceded by 
notes, comments and stimulating queries by the author aimed to set the 
principal case in perspective and guide the student in his search for the 
principle or issue involved. Without such guidance the non-legal student 
especially may be confused in ascertaining the bearing of a technical court 
decision on the subject at hand. 

Every reviewer would look for his favorite cases in a new casebook and 
missing them would be tempted to take a fling at the author. Fortunately, 
however, there is no general agreement as to the best selection of cases for 
inclusion in a college casebook. Consequently there is always room for a 
new casebook which the collector or student hopes will contain many new 
and different cases and if possible a new and stimulating treatment of 
them. He can with profit add this volume to his collection in confidence 
that something new and important has been accomplished, 

Lester H. Wooussy 


Studies in International Law. By K. R. R. Sastry. Calcutta: Eastern 
` Law House, Ltd., 1952. pp. xvi, 448. Appendices. Index. © 


The book under review, written by the Reader in the Law Department 
of Allahabad University and dedicated to. Gandhi, has been born out of 
“Free India’s vital interest in the preservation and development of inter- 
national law.” The author tries to cover the whole’ international law of 
peace, war, and neutrality in 380 pages; the rest of the pages give the 
Covenant of the League of Nations, the Charter of the United Nations, and 
the Statute of the International Court of Justice. The book is written, 
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as the author states, by one trained in the methods of English juris- 
prudence. Authors and cases used are from English sources. Occasion- 
ally the ancient international law of India and modern problems of India | 
are touched. Some recent developments, such as the Geneva Conventions | 
of 1949 or the problem of the continental shelf, are not yet included. 
These are ‘‘Studies,’’ not a treatise; some problems are treated at length, 
others very briefly. Sometimes the author states his own views, more 
often he quotes the principal English or American authors. The attempt 
. to cover international law in detail in such limited space is always subject 
to the perils outlined in the French proverb: Qui trop embrasse, mal 
étreint. Š 

As to the treatment of the Holy See (p. 60), the author follows the usual 
erroneous line. It is rather strange to see that the author treats problems 
of territorial rights still under the privatistic phrase of ‘‘proprietary 
rights.” In many questions the author suspends his judgment; but he 
is very outspoken in his drastic condemnation of the use of the atomic 
bomb (p. 322). He correctly stands for the continued necessity of the 
laws of wat and their revision; he insists on the continued necessity of the 
law of neutrality (p. 349). The author takes toward international law 
‘in retrospect and in prospect” the middle line of a ‘‘ pragmatic optimism,’’ 
equally far from ‘‘impatient idealism and cynical defeatism,” an atti- 


tude which this reviewer fully approves. 
Joser L. Kunz 


Manuale di Diritto Internazionale Pubblico e Privato. By Riccardo 
Monaco. Torino: Unione Tipografico-Editrice Torinese, 1949. pp. xx, 
694. 1.2500. 


An interesting feature of Professor Monaco’s treatise is that it attempts 
to combine in one volume a survey of the principles both of public and of 
private international law. In respect to public international law it follows 
with some variations the traditional lines of Italian treatises, classifying 
the law under the heads of subjects, real rights, organs, acts, and the re- 
lations between the state and individuals. In respect to private law the 
usual distinction is made between rights and procedure, and a closing 
chapter surveys the standing of foreign judgments in Italy. While there 
is no general bibliography, there are ample references to the literature of , 


specifie topics. 
C. G. Fenwick 


Beiträge zum Haager Internationalprivatrecht, 1951. By Max Gutzwiller 
and Werner Niederer. Fribourg: University Book Shop, 1951. pp. 
xii, 190. - 

This is a contribution to the work of the Seventh Hague Conference 
on Private International Law held in October, 1951. Professor Max 
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Gutzwiller is a well-known authority in the field and was president of the 
Lucerne Conference of the International Law Association held in August, 
1952. He discusses the text of the projet on the conflict of laws in sales-of 
goods. Professor Niederer’s contribution relates to conflicts in company 
law. Gutzwiller ably discusses a number of difficult problems which 
remain pertinent even though the Hague Conference adopted a draft 
statute in October, 1951. A draft statute was also adopted relating to 
conflicts with respect to the recognition of companies as legal entities in 
foreign jurisdictions. 

Annexes to the volume contain official and unofficial drafts on both sub- 
jects and also appropriate texts taken from codes in various countries and 
from the American Restatement on Conflict of Laws. 

ARTHUR K. Kuan 


Derecho Internacional Privado. (2nd ed.) 2 vols. By José Joaquin Caicedo 
Castilla. Bogotá: Universidad Nacional de Colombia, 1949. Vol. 1: 
pp. 264, Appendices; Vol. 2: pp. 274, Index. $7.00 a volume. 


The present two-volume edition of Dr. Caicedo Castilla’s earlier Manual 
not only brings the earlier treatise up to date but enlarges upon it in 
numerous particulars. The wide experience of the author as university 
professor, cabinet officer, diplomat and member of the Inter-American 
Juridical Committee gives to his treatise unquestionable authority and 
makes it one of the most useful surveys of the subject that are available. 
Students of what Latin Americans like to call Anglo-Saxon law will be 
confused somewhat by the inclusion in international private law of a 
number of topics, such as nationality and the rights of aliens, which they 
are accustomed to study in courses on public law; but this is an advantage 
rather than a disadvantage, because it brings out the fact that Latin 
American law begins with principles and then proceeds to their applica- 
tion to facts, whereas in the case of Anglo-American law it is largely the 
reverse, although perhaps less so than the author seems to suggest. 
Chapter VIII, dealing with general theories looking to the resolution of 
conflicts of laws, is of particular interest in pointing out the differences 
between the two points of view. ae 

` C. Q. FENWICK 


Vorkriegsvertrage in Friedensvertrigen. By Ernst Wolff. Berlin: Walter 
de Gruyter & Co., 1949. pp. xii, 196.. Appendices. Index. DM 8.80. 


Whereas the legal effect of war on pre-war private contracts has often been 
studied (see McNair Legal Effects of War, 2nd ed., 1944), it was for the first 
time that, after the first World War, the Paris Peace Treaties regulated 
this problem in detail. The makers of these clauses were faced with a 
novel task for which there were no precedents; this explains the fact that, 
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in spite of the detailed regulation, there remained many gaps. These 
Peace Tréaties also established the Mixed Arbitral Tribunals which, in 
spite of being heavily overworked, did, on the whole, an excellent job and 
also laid the foundation of truly international rules of Conflict of Laws. 
The model was followed by the Lausanne Treaty of 1923 with Turkey. 
The makers of the Paris Peace Treaties of 1947 took the clauses of the 
1920 treaties into consideration; but the clauses of the 1947 treaties are 
much less detailed and create not Mixed Arbitral Tribunals but so-called 
“Conciliation Commissions.’ 

The book under review studies the whole problem of the regulation of 
ante-bellum contracts by peace treaties in the light of the clauses of the 
1920 treaties and of the decisions of the Mixed Arbitral Tribunals as well 
as by comparison with the 1947 treaties and the Conciliation Commissions. 

This study leads to a series of proposals as to how this problem ought 
to be regulated by the peace treaties of the future. 

Joser L. Kunz 


Cours de Droit International Privé Français. (2nd ed.) By J.-P. Niboyet. 
Paris: Librairie du Recueil Sirey, 1949. pp. 694. 


The second edition of this comprehensive manual by so distinguished a 
scholar as the late Professor of Private International Law at the Faculty 
of Law of Paris calls for little comment, other than to say that it brings 
up to date what is perhaps the most valuable of the manuals dealing with 
the principles of private international law as recognized in France. The 
material is presented not in the concise form of a treatise, but in the more 
narrative and descriptive form of lectures directed to students. Particu- 
larly useful is the detailed treatment of nationality and of the status of 
aliens which takes up almost half of the volume. 

C. G. Fenwick 


Dernier Rapport: Politique Polonaise, 1926-1939 (Papiers Posthumes). 
By Col. Joseph Beck. Neuchâtel: Editions de la PAPE 1951. pp. 
xxvi, 366. 


The artillery colonel who, by the choice of the aging Marshal Pilsudski, 
took over the direction of Poland’s foreign policy in the decisive years of 
the pre-World War II period, has achieved: the peculiar distinction of 
being unanimously condemned by widely disparate sources. Pelted with 
the strongest epithets by Soviet writers, he was described as a sinister 
individual by Leon Noél, last French Ambassador to Warsaw in the inter- 
war years. The German diplomat, von Weizsaecker, noted in his memoirs 
the universal unpopularity of the Polish Foreign Minister, and the Ru- 
manian, Gafencu, in Last Days of Europe, made a considerable effort to 
clothe his condemnation of Beck’s personality and policy in the langugage 
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of somewhat loaded compliments. The most violent attack on Beck was 
penned, in response to a widespread need felt by Poles in exile, by the 
ardent Polish nationalist, Stanislaw Mackiewiez. Only a handful of former 
associates clung tenaciously to a positive interpretation of Beck’s foreign 
‘policy. It is through the efforts of. this group of former associates of the 
Colonel (who died in Rumanian exile in 1944) and of his widow, that 
a collection of Beck’s papers has now been made available, in a French 
translation from the original Polish. 

Any addition to the documentation concerning the crisis of 1939 and the : 
outbreak of World War II is, of course, welcome. Beck, who was one of 
the more conspicuous actors in the drama (although by no means the 
protagonist he imagined himself to be) is no doubt entitled to tell his 
version of the story and the editors of his papers deserve credit for making 
them available. However, it remains debatable whether the reputation of 
the Polish Foreign Minister and that of his policies has gained much in the 
light of the presentation by the most authentic witness. 

The volume under review consists of three parts: a series of notes 
dictated immediately after the fall of Poland in 1939 and a few months 
later, in the winter of 1940; a commentary on the diplomatic background 
of the war of 1939; and an unfinished study on the nature of international 
relations between 1919 and 1939. 

In addition to offering an account of this period immediately pre- 
ceding the outbreak of World War II, which adds a few valuable 
points to the otherwise well-known story, Beck emphasizes in various 
parts of the volume what seems to have been the central point of his phi- 
losophy of international relations. From the upheaval of the first World 
War a new category of states had emerged, one that could not be classed 
among the World Powers nor yet among the satellites of the latter. In 
Becks evaluation Poland was’ such a state while, on the other hand, 
Czechoslovakia was a typical: ‘‘client’’ of the Big Powers. . For the cate- 
gory of ‘‘clients’’ he advocated the imposition of ‘‘certain rules of conduct”? 
(p. 271), while the World Powers were criticized for the ease with which 
they neglected the interests of other states (tbid.). This would indicate 
that there was nothing wrong with the intermediate category of. ‘states ` 
which insisted on conducting their own policy, at least on a regional basis. 

Equipped with stich a philosophy which, at best, corresponded to the 
state of affairs in the years immediately following World War I, when 
the weakness of Germany and Russia made the new states of East Central 
Europe appear disproportionately important, Beck clung to a statie con-. 
cept of Poland’s international position which became utterly obsolete in 
the late nineteen-thirties. He nowhere admits having made any mistake 
of conduct or judgment, although even in the light of his own account 
it is obvious that he miscalculated the intentions of the Nazis, the power of 
the Russians, and the usefulness of the hastily established ties with Eng- 
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land. Not all of Beck’s mistakes are necessarily attributable to his difficult 
personality. In many respects he symbolized the objective impossibility 
of conducting an intelligent foreign policy for a country in Poland’s situa- 
tion; he also personified a national tendency towards what Gafencu aptly 
described as romantic transports mistaken for realism. He was a product’ 
of the entourage of Marshal Pilsudski which for years hid its dearth of 
ideas behind the personal authority of the Marshal; but he also was a 
victim of the ambiguities of the inter-war world order which pretended 
to guarantee the survival of small states, yet produced no effective ma- 
chinery for that purpose. 

One notes a somewhat loose use of standard terminology in the volume. 
For instance, it describes as ‘‘most favored-nation clause’’ the insistence 
of Poland that she obtain a share of the territorial and other concessions 
wrested from Czechoslovakia by other Powers (p. 159)—-a rather peculiar 
application of a term usually employed with respect to a different sphere 
of international intercourse. The Appendix contains a collection of docu- 
ments and notes, some known from printed collections, but others made 
available for the first time. 

SAMUEL L. SHARP 


Roosevelt’s Good Neighbor Policy. By Edward O. Guerrant. Albuquer- 
que: University of New Mexico Press, 1950. pp. x, 286. Index. $3.50. 


Much has been written of late upon the new developments in the foreign 
policy of the United States towards Latin America, and the importance of 
the subject fully warrants the attention being given to it. But there is 
still room for a popular study of the subject based upon an accurate 
understanding of the technical problems at issue; and this is what consti- 
tutes the special merit of Professor Guerrant’s volume. We have here a 
description of the eight significant years which marked an important 
change in the foreign policy of the United States, and which laid the 
foundations of the present Organization of American States. 

The author first examines the policy of the Good Neighbor topically, 
treating in succession the abandonment of intervention, the recognition of 
new governments, the quest for law, the trade agreement program, and 
the development of cultural ties. Then, with the coming of war in 1939, 
the chapters are organized chronologically, dealing first with preparations 
for the coming storm, 1939-1941, and then with ‘‘The Americas at War, 
1941-1945.’’ These last two chapters might, indeed, be described as the 
fruits of the Good Neighbor policy, for they demonstrate the response of 
the Latin American States to the principles established during the preced- 
ing years and their loyalty to the ideals of inter-American co-operation 
which constitute the new policy. 

What is it that gives unity to the topics of the first five chapters which 
appear at first sight to have little relation between them? What is the 
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underlying principle of the Good Neighbor policy which brought about the 
far-reaching changes in inter-American relations? Without doubt it is 
the principle of collective security, proclaimed in vague and evasive terms 
at Buenos Aires in 1936, made more specific at Lima in 1938 and at 
` Mexico City in 1945, and carried to completion at Rio de Janeiro in 1947. 
It may indeed be that the practical measures for the defense of the 
Hemisphere will for some time to come fall to the United States; but the. 
fact that decisions are to be taken in consultation and that each American 
State will contribute its share to the common defense has changed the 
whole situation. It is this which gives meaning to the principle of 
equality and has created the new spirit of confidence which marks the 
present relations of the American States. 

Professor Guerrant tells his story in clear and vigorous terms. He is not 
content with generalizations, but presents specific details of the successive 
steps in the development of the Good Neighbor policy. The result is a 
volume which should not only appeal to the general reader who wants to 
know the background of present problems, but should constitute an ad- 
mirable text in briefer courses on inter-American relations. It is to be 
hoped that it will have the effect of stimulating interest in the Latin ` 
American relations of the United States and in emphasizing at the same 
time the important part which the regional organization of the American 
States can play in promoting the objectives of the larger organization of 
the United Nations. l 

C. Q. FENWICK 


The Middle East in World Affairs. By George Lenczowski. Ithaca: 
Cornell University Press, 1952. pp.xx,460. Appendix. Index. $6.00. 


Since the publication of Professor Speiser’s The United States and the 
Near East (2nd. ed., 1950), a volume giving an admirable summary of the 
internal development of the Middle East, no attempt was made to integrate 
the patterns of the internal movements of the Middle East with the patterns 
of world affairs. Hence Dr. Lenezowski’s Middle East in World Afairs 
can be welcomed as a valuable addition to Middle Hast studies since it is 
designed to treat the region from both the internal and the international 
viewpoints. However, Lenczowski’s attempt to deal with the internal prob-. 
lems of the Middle East within the context of the larger problems of war and 
security and the impact of power politics has fallen short of Speiser’s deeper 
analysis of the internal forces affecting the movements from within - the 
region. E 

The book is divided into five parts. The first is devoted- to a short 
historical background of the Ottoman and Persian empires down to World 
War I and the peace settlement; the second, third, and fourth give a sum- 
mary of the political development of the area, taken country by country, 
from the peace settlement of 1919 to the present time. The area is divided 
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into the northern belt (Turkey and Iran) ; the Fertile Crescent (Iraq, Syria, 
Lebanon, Jordan and Israel) ; and the countries lying to the east and west 
of the Red Sea (Egypt, Saudi-Arabia, and Yemen). While this geograph- 
ical division has some merits, it suffers from grouping together certain 
countries for reasons of geography which might better be grouped dif- 
ferently on other grounds. The fifth part, entitled ‘‘Problems of War and 
-Peace,’’ is designed to discuss the position of the Middle East in inter- 
national politics and the problems arising from the conflict of regional and 
world forces. 

Dr. Lenezowski’s book suffers from a number of factual and spelling 
errors. The Baghdad Railway concession was granted in 1908, not 1902 
(p. 24); Turkish Reforms were attempted by Mahmud II, not V (p. 25). 
The author, misled by the traditional accounts of Ottoman history, still 
thinks that the Turks, as warrior nomads from Central Asia, made their ap- 
pearance in Asia Minor and established a nomadic state in the thirteenth 
century. He is apparently unacquainted with the research done during the 
past thirty years by scholars such as Kramers, Paul Wittek, and Fuad 
Kopriilti. He is also misled into believing that Sultan Salim I, who con- 
quered Egypt in 1517, assumed the title of Caliph, held by the last of the 
Abbasids then residing in Cairo. This seems surprising to the reviewer 
since Dr. Lenczowski has listed in the bibliography Sir Thomas Arnold’s 
Caliphate, a book which proves beyond any doubt that the title of Caliph 
was never taken by Salim from the last Abbasid Caliph. Further, the 
author seems to think that Dr. Weizmann’s discovery of a new method of 
producing acetone was the fundamental reason for attracting the British 
to Zionist aspirations. Although this fact has been mentioned by Lloyd 
George in his Memoirs, it would seem an over-simplification of a more com- 
plicated process which culminated in the issuance of the Balfour Declaration 
(see Lord Samuel’s Grooves of Change, pp. 179-180). He also seems to 
think that the uprising in Iraq in 1941 was ‘‘engineered with German con- 
nivance’’ (p. 225) ; the fact is that the Iraqi Government appealed to Hitler 
after hostilities began (see my Independent Iraq, Chapters 8 and 9). Dr. 
Lenezowski seems to have depended heavily on secondary sources, with little 
use of documentary materials, and his secondary sources are not all well 
selected. He has listed in the bibliography books which are of little or no 
value and omitted a number of serious and valuable studies. 

If this review has been mostly criticism, it is because a book as serious 
as this, intended to be a textbook for college students as well as for the 
general reader, is worthy of serious consideration. In a second edition the 
errors ought to be corrected. However, Dr. Lenczowski, author of a com- 
mendable book: on Russia and the West in Iran, is very much to be 
congratulated. 

Masip KHADDURI 
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The Return from Babel. By Gerald M. Spring. New York: Philosophical 
Library, 1951. pp. xxviii, 188. Appendix. Index. $4.75. 


The author tells us in his introduction that the symbol of the Tower of 
Babel contains much of prophecy for the succeeding generations and ‘‘that 
it is time we returned to the broad plain of mutual understanding.”’ 

The meaning of nationalism and race for modern times, the Protestant 
Spirit, the issue between East and West, the status of Germany and the 
importance of Herder’s folk concept are some of the topics discussed. Mr. 
Spring makes a plea for a new social category which he calls the ‘‘In- 
terpreter Class’’—‘‘a spiritual army pushing its way across the frontiers of 
thought.’’ Its duties are to be distinct from those of soldiers, priests, and 
intellectuals, and its standards are to endow it with potentialities of great 
usefulness for our time. It is supposed to embody the ‘‘male or active 
principle’ and is, therefore, ‘‘reserved exclusively for men.” Mr, Spring’s 
women -readers will perhaps consider this rather a quaint idea. 

The book jackét states that the purport of the book is to show the possibil- 
ity of an emergence from the prevailing confusion. The reviewer believes 
that this emergence is possible, but it does not seem clearly demonstrated 


by this book. 
y this boo Enizanern Ray LEWIS 


Books and Periodicals in Western Languages Dealing with the Near and 
Middle Hast. By Richard Ettinghausen. Washington: Middle Hast In- 
stitute, 1951. pp. viii, 112. Index. $1.50. 


This selected and annotated bibliography on the Near and Middle Bast is 
a timely contribution which will fill a need for a general bibliography on 
this area, a part of the world which has become of increasing interest to the 
United States. ~ 

Organizationally this work is divided under four main parts: Near East 
General; the Ancient Near East; Islamic Civilization to the Early 1800’s; 
and the Modern Near Hast. There are 1,719 items listed, with relatively 
more emphasis on the period after 1800 and the modern Near East. 

As the publishers point out, this bibliography is meant primarily for use 
in colleges and public libraries, but the hope is also expressed that it may be 
found useful by scholars when venturing outside their own branch of study. 
The need for @ bibliography which includes materials in Arabic, Persian, 


- Turkish, Hebrew, and other languages of the area still remains, since some 


of the most important sources are in those languages. 
` Kram K. Key 


Von Versailles bis Lausanne. By Hans Ronde. Stuttgart: W. Kohl- 
hammer, 1950. pp. xii, 212. Annexes. DM 12.00. 


The book under review presents once more the history of German repara- 
tions after the first World War. This history developed in four stages: 
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The pre-history during the war, leading to the clauses of the Versailles 
Treaty; period prior to the Dawes Plan; the following period prior to the 
Young Plan; and, finally, the period running down to the Lausanne Con- 
ference of 1932, bringing the end of reparations. For each period the 
author writes a summarizing introduction, followed by the most important 
documents in German. The conclusions of the author are that the lessons of 
this development include timeless truths and he voices the hope that the 
lessons may have been learned for the developments after 1945. It is cer- 
tainly interesting to re-read two sentences of Lloyd George in his memoran- 
dum of March 25, 1919: 


We must not impose conditions upon Germany the execution of which 
no German government, conscious of its responsibilities, could take 
upon itself; 


and: 


Bolshevist imperialism is not only a menace to Russia’s neighboring 
states, but also to the whole of Asia, and may overflood France and 
America. 


But Voltaire once wrote in his sarcastic way that history is there only that 
we may learn nothing from it. 
Joser L. Kunz. 


Administration of Justice in Latin America. By Helen L. Clagett. New 
York: Oceana Publications, 1952. pp. ix, 160. Bibliography. Index. 
$5.00. 


The Chief of the Latin American Law Section of the Law Library of the 
Library of Congress is well equipped with foreign language materials to 
enable her to write in English on the administration of justice in Latin 
America as it is theoretically intended to operate. The author believes that 
there is sufficient uniformity in court organization and fundamental prin- 
ciples to warrant subject-matter treatment, rather than a country-by- 
country exposition. But numerous significant variations from typical pat- 
terns of court organization or procedure are pointed out. The reviewer 
is not convinced of the wisdom of departing from a country-by-country 
presentation of this important subject. Should a more definitive work 
be inspired by the present useful volume, it seems probable that concentra- 
tion on one American Republie at a time would reveal a more co-ordinated, 
integrated, and sharply focused impression of judicial administration as it 
operates in the varied historical settings of each republie. Obviously the 
more representative and more typical countries could be dealt with first. 

After a brief discussion of the constitutional relations of the judicial to 
the legislative and executive powers, judicial systems are presented in 
Chapter Two. Some American Republics have centralized, and others have 
federal, systems of courts. Special attention is given to questions of the 
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jurisdiction of the law courts and of specialized courts. . The discussion of 
administrative courts and the ‘‘jurisdiction of administrative litigation”? 
presents novel material to the lawyer in the United States. A brief chapter 
on the insignificant réle of judicial precedents is followed by a concluding 
chapter entitled ‘‘ Judicial Guardianship of the Constitution.’’ Herein the 
Mexican writ of amparo and the Brazilian habeas corpus and writ of se- 
curity are clearly explained. 

This condensed book opens new thought streams to the English-speaking 
lawyer. It will help him understand not only the edministration of justice 
in Latin America, but the ‘‘ Civil Law System’’ as well. The author is also 
to be congratulated for appending bibliographical references for each of 
the twenty Latin American Republics. 

James OLIVER MURDOCK 


The Commonwealth of Australia. The Development of its Laws and Con- 
stitution. By G. W. Paton (ed.). (Vol. 2 of the Series, The British 
Commonwealth.) London: Stevens & Sons Ltd.,1952. pp.xvi, 356. 
Index. $10.45. 


This volume, it is stated in its Preface, is intended to be the second in a 
series dealing with the development of law within the countries of the 
‘British Commonwealth.’? One may regret that in choosing the title of 
the whole series the editors appear to have forgotten the Declaration of the 
Commonwealth Prime Ministers in April, 1949, in terms of which the old 
British Commonwealth of Nations gave way to a plain Commonwealth of 
Nations. For the Commonwealth, in its current very loose association, in- 
cludes at the present time some countries (Canada and South Africa, for 
example), whose racial and cultural heritage is only partially British, and 
some Asiatic countries whose racial and cultural heritage is wholly non- 
British. Yet all of the countries making up the membership of the present 
Commonwealth have this element in common, that they have all (for better 
or for worse) been strongly influenced by English legal concepts-and Eng- 
lish legal techniques. The theory of the English common law is that British 
settlers take with them to newly founded colonies the common law and 
statute law of England insofar as they are applicable to conditions in the 
new colony. Even after the establishment of representative institutions in 
those colonies, the British Parliament still retained, in theory, an unlimited 
law-making power in relation to those colonies. In practice, the powers of 
the United Kingdom Parliament became severely limited by the rapidly 
developing ‘‘Conventions’’ governing the relationship of the United King- 
dom to her self-governing colonies, and sometimes were even limited directly 
. by British statute law. The Statute of Westminster, enacted by the British 
Parliament in 1931, put into a formal declaration what had been accepted 
practice for many years, that the British Parliament would not pass statutes 
applicable to those of the self-governing colonies that had by that time long 
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since ripened into Dominion status (Canada, Australia, New Zealand, South 
Africa), except at the request and with the consent of those Dominions. 

Yet, notwithstanding the Statute of Westminster and the further events 
marked by the Declaration of the Prime Ministers of April, 1949, Australia, 
in contrast to a number of members of the Commonwealth, remains very 
close to the United Kingdom. Unlike these countries, for example, Australia 
has not yet abolished the appeal to the Privy Council (the highest judicial 
tribunal of the old British Commonwealth and of the Empire which pre- 
ceded it) : An appeal still exists from Australian courts to the Privy Council 
in civil matters and also in many categories of constitutional matters. But 
even without the over-riding fact of the appeal to the Privy Council, Aus- 
tralian courts hew very closely to English judicial decisions. Thus, al- 
though decisions of the House of Lords, the highest appellate tribunal of the 
United Kingdom itself, are not binding on Australian courts, the High 
Court of Australia has said that as a general rule Australian courts should 
follow the English decisions in the interests of uniformity of English and 
Australian decisions. It has been held that this principle applies also 
to decisions of the Court of Appeal of the United Kingdom (the Court im- 
mediately below the House of Lords), and this even where the High Court 
of Australia has already decided the question in issue in the opposite sense , 
and where it still believes in the correctness of its own decision. (Per 
Dixon, J., Waghorn v. Waghorn, 1941, 65 CLR 289, 297.) The same judi- 
cial attitude prevails even in the field of constitutional law, where Australia, 
as a federal state, might seem on first sight to have a great deal to learn from 
the experience of federal states such as Canada and the United States for 
example. i 

Notwithstanding an early interest by the High Court of Australia in the 
American doctrine of the immunity of instrumentalities, the decisions of 
American courts and indeed of any courts other than those of the United 
Kingdom and of Australia, are but rarely quoted by the High Court, and 
still more rarely understood against a background of the distinctive na- 
tional jurisprudence of the countries to which they belong. Whether such 
extreme deference to English legal decisions, especially when it is at the 
expense of study of the jurisprudence of. other countries, is wise, in view of 
the increasing differences between the social and economic conditions in 
Australia and in the United Kingdom, and also the mounting distinctions 
in mores, is a question which the editors of the present volume do not at- 
tempt to canvass. The American reader may well conclude, however, that 
the practice of unquestioningly accepting English legal decisions, without 
` consideration of their suitability for application in the conditions of present- 
day Australian society, is less a tribute to the admitted excellence of English 
judicial tribunals than a survival in Australian judges of the mental at- 
titudes of a former era—a sort of mental ‘‘colonialism’’ at a time when the 
old Empire has given way to a Commonwealth of Nations. 


Howarp McWHINNEY 
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The Republic of India. By Alan Gledhill. London: Stevens and Sons, 
Ltd. ; Toronto: Carswell Co., Ltd., 1951. pp. xii, 809. £2/5 s; $8.55. 


Seven scholars trace the development of laws and constitutions of the 
United Kingdom, Australia, Canada, New Zealand, Union of South Africa, 
Ceylon and India in the new British Commonwealth series. They give a 
storehouse of information in the field of comparative law. Under the gen- 
eral editorship of George W. Keeton, Mr. Alan Gledhill, formerly one of 
the Judges of the High Court of Rangoon, and now a lecturer in the School 
of Oriental and African Studies in the University of London, describes the 
constitution and legal system of the Republic of India. 

The book is divided into two sections. In the first, the history of the 
central and provincial legislatures, the administrative machinery, and local 
self-government under the British are first traced and the constitution of the 
new republic, its executive machinery, parliament, constituent units, and 
judiciary are next presented; in the second part of the volume an outline 
of the present legal system is attempted. In this connection the funda- 
mental rights of the people, the criminal law of the country, legal procedure, 
the personal laws of Hindus and Muslims, and the laws relating to property, 
contract, industry, communications, and professions are sketched out. 

The book is a matter-of-fact presentation of the present written laws of 
India. It takes no cognizance of the customary laws of the country nor does 
it attempt to describe the different unwritten legal systems that prevail 
among the aboriginal tribes. The topics discussed in the volume, in spite 
of the omission of the customary and tribal laws, are many, and the space 
accorded to them is limited. The presentation, therefore, is at best sketchy. 
No effort, again, is made to show how far the present laws and constitution 
are suited to the country and where they can be changed, modified or im- 
proved. The book, however, gives the student and others interested in 
Indian affairs a fine introduction. It fulfills a definite purpose and presents 
a succinct account of the legal and constitutional structure of the Republic 
of India. i 

N. G. D. JOARDAR 


Le Liechtenstein: Ses Institutions. By Pierre Raton. Paris: Librairie du 

Recueil Sirey, 1949. pp. 254. © 

Liechtenstein has always been an item of interest to political scientists. 
We have now a comprehensive survey of its history and institutions by Dr. 
Raton, who is a member of the Legal Department of the United Nations. 
Part I shows the historical development into its present international situa- 
tion; Part II explains its somewhat complicated relation with Switzerland, 
and also deseribes its constitutional system; Part IIX discusses its present 
economic and political stability. The constitution is included as an ap- 
pendix. 

CLYDE EAGLETON 
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UNITED NATIONS 


REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORE OF ITS FOURTH SESSION, JUNE 4-AUGUST 8, 1952! 


CHAPTER I 


INTRODUCTION 

1. The International Law Commission, established in pursuance of Gen- 
eral Assembly resolution 174 (IT) of 21 November 1947 and in accordance 
with the Statute of the Commission annexed thereto, held its fourth session 
at Geneva, Switzerland, from 4 June to 8 August 1952. The work of the 
Commission during this session is related in the present report which, 
being in the nature of a progress report, is submitted to the General As- 
sembly for its information. - 


OFFICERS 


2. At its meeting on 4 June 1952, the Commission elected, for a term of 
one year, the following officers: 


Chairman: Mr. Ricardo J. Alfaro; 
First Vice-Chairman: Mr. J. P. A. Francois; 
Second Vice-Chairman: Mr. Gilberto Amado; 
Rapporteur: Mr. Jean Spiropoulos. 


FILLING OF CASUAL VACANCIES 


3. The Commission tock note of the casual vacancies in its membership 
arising from the resignation of three of its members—Mr. James Leslie 
Brierly, Mr. Vladimir M. Koretsky and Sir Benegal N. Rau. In pursuance 
of Article 11 of its Statute, the Commission elected, on 5 June 1952, Mr. 
F. I. Kozhevnikov, a national of the Union of Soviet Socialist Republics, 
and Mr. H. Lauterpacht, a national of the United Kingdom of Great 
Britain and Northern Ireland, to fill two of these vacancies. 


MEMBERSHIP AND ATTENDANCE 


_ 4, Consequent upon the above-mentioned elections, the Commission con- 
sisted of the following members: 


1U. N. General Assembly, 7th Bess., Official Records, Supp. No. 9 (A/2163); see also 
Doc. A/CN.4/58, Aug. 9, 1952. i 
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Name Nationality 
Mr. Ricardo J. Alfardo Panama 
Mr. Gilberto Amado Brazil 
Mr. Roberto Cérdova Mexico 
Mr. J. P. A. Francois Netherlands 
Mr. Shuhsi Hsu China 
Mr. Manley O. Hudson United States of America 
Faris Bey el-Khouri Syria 
Mr. F. I. Kozhevnikov Union of Soviet Socialist Republics 
Mr. H. Lauterpacht United Kingdom of Great Britain 
and Northern Ireland 
Mr. A. E. F. Sandström Sweden 
Mr. Georges Scelle France = 
Mr. Jean Spiropoulos Greece 
Mr. J. M. Yepes Colombia 
Mr. Jaroslav Zourek Czechoslovakia 


5, All the foregoing members were present at the fourth session. Messrs. 
Kozhevnikov, Lauterpacht and Zourek attended meetings of the Commission 
from 9 June, Mr. Amado from 10 June, Mr. Cérdova from 30 June, and Mr. 
Spiropoulos from 4 July 1952. Mr. Sandström ceased to attend meetings 
after 20 July, and Mr. Amado after 25 July. 

6. Mr. Ivan S. Kerno, Assistant Secretary-General for Legal Affairs, 
represented the Secretary-General. Mr. Yuen-li Liang, Director of the 
Division for the Development and Codification of International Law, acted 
as Secretary of the Commission. 

7. At its meeting on 8 August 1952, the Commission elected Mr. Rad- 
habinod Pal, a national of India, to fill the remaining casual vacancy in 
its membership. 


AGENDA 


8. The Commission adopted an agenda for the fourth session consisting 
of the following items: 


(1) Filling of casual vacancies in the Commission 
(2) Arbitral procedure 

(3) Law of treaties 

(4) Régime of the high seas 

(5) Régime of territorial waters 

(6) Nationality including statelessness 

(7) Date and place of the fifth session — 

(8) Review of the Statute of the Commission 

(9) Other business: 


9. In the course of its fourth session, the Commission held forty-nine 
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meetings. It considered: all the items on the foregoing agenda, with the 
exception of the question of the review of its Statute (item 8). As to that 
question, the Commission, having regard to General Assembly resolution 
600 (VI) adopted on 31 January 1952, deemed it inopportune to proceed 
with the consideration cf it at the present session. 

10. The work on the questions dealt with by the Commission is sum- 
marized in Chapters II to VII of the present report. 


CHAPTER IT 
ARBITRAL PROCEDURE 


11. The International Law Commission, at its first session in 1949, se- 
lected arbitral procedure as one of the topics of international law for codifi- 
cation and gave it priority. It elected Mr. Georges Stelle as special 
rapporteur on the subject. In pursuance of Article 19, paragraph 2, of 
its Statute, the Commission also requested governments to furnish it with 
the texts of laws, decrees, judicial decisions, treaties, diplomatic corre- 
spondence and other documents relevant to the subject.* 

12. At the second session in 1950, Mr. Scelle, the special rapporteur, 
submitted to the Commission a ‘‘Report on Arbitration Procedure” 
(A/CN.4/18) in which he proposed a preliminary draft on arbitral pro- 
cedure. The Commission also received replies from certain governments to 
its afore-mentioned request (A/CN.4/19, part I, B). In addition, the 
Commission had before it a ‘‘Bibliography on Arbitral Procedure” 
(A/CN.4/29) and a ‘Memorandum on Arbitral Procedure” (A/CN.4/85), 
both submitted by the Secretariat. The Commission undertook a pre- 
liminary consideration of certain parts of the report of the special rap- 
porteur and requested him to present a revised draft, taking into account 
the views expressed in the Commission.” 

13. At the third session in 1951, the special rapporteur, Mr. Scelle, pre- 
sented his ‘‘Second Report on Arbitration Procedure’ (A/CN.4/46) in 
which was contained a ‘‘Second Preliminary Draft on Arbitration Pro- 
cedure.’’? This report was held over for consideration at the fourth 
session.® 

14. In the course of its fourth session in 1952, the Commission, at its 
187th to 156th, 173rd te 177th and 179th to 183rd meetings, considered the 
‘Second Preliminary Draft on Arbitration Procedure’’ presented by Mr. - 


1 Report of the International Law Commission Covering the Work of its First Session, 
see A/925, Official Recorde of the General Assembly, Fourth Session, Supp. No. 10 
(pars. 16, 20-22). 

2Report of the International Law Commission Covering the Work of its Second 
Session, see A/1316, Ibid., Fifth Session, Supp. No. 12.(part VI, chapter II). 

8 Report of the International Law Commission Covering the Work of its Third Session, 
see A/1858, Ibid., Sixth Session, Supp. No. 9 (par. 7). (Reports of First, Second and 
Third Sessions of the Commission are also reprinted in the Supplements to this Jovgnau, 
Vol. 44 (1950), pp. 1, 105, and Vol. 45 (1951), p. 103.) 
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Seelle, who had also submitted a “‘Supplementary Note to the Second 
Report on Arbitration Procedure’ (A/CN.4/57). It adopted a ‘‘Draft 
on Arbitral Procedure,’’ consisting of thirty-two articles, with comments, 
which is set out at the end of the present chapter.* In accordance with 
Article 21, paragraph 2, of its Statute, the Commission decided to transmit, 
through the Secretary-General, this draft to governments with the request 
that the latter should submit to it their comments on this document within 
a reasonable time. The Commission further decided, in pursuance of. 
Article 21, paragraph 1, of its Statute, to request the Secretary-General 
to issue the said draft as a Commission document and to give it all necessary 
publicity. The Commission will draw up a final draft on arbitral procedure 
at its next session and will submit it to the General Assembly, in conformity 
with Article 22 of its Statute. 

15. It was also decided that the final draft should be accompanied by a 
detailed commentary, as envisaged in Article 20 of the Statute, giving an 
account and an analysis of the relevant practice, including arbitration 
treaties and compromissory clauses, arbitral decisions and the literature on. 
the subject. That commentary, to be prepared by the Secretariat under 
the direction of and in consultation with the special rapporteur, should 
be available to the Commission at the next session. 

16. In preparing the ‘‘Draft on Arbitral Procedure,’’ the Commission, 
in conformity with its Statute, had to bear in mind the distinction between 
the codification of existing practice and the development of international 
law on the subject. On the other hand, the Commission realized that the 
draft as a whole could not be based on the exclusive adoption of either 
method. Accordingly, while with regard to some aspects of arbitral law 
and procedure the present draft gives expression to what the Commission 
considers to represent the preponderant practice of governments and arbi- 
tral tribunals, with regard to other aspects of the subject the draft has 
taken into account both the lessons of experience and the requirements of 
international justice as a basis for provisions which are de lege ferenda. 
The comments which follow the articles of the draft indicate the character 
of the solution adopted in each case. However, it is deemed convenient, 
in these introductory observations, to draw attention to certain general 
features of the draft. 

17. In the first instance, the Commission considered that it was doing 
no more than codify the existing practice, dating from the end of the 
eighteenth century, inasmuch as it based the draft on the principle that 
arbitration is a method of settling disputes between States in accordance 


4 Mr. Hudson declared that he had voted against the adoption of the draft as a whole. 
Mr. Kozheynikov stated that he had voted against the draft as a whole and also against 
the comments. Mr. Zourek stated that he had voted against the draft as a whole and 
against the comments, for reasons which he had had occasion to explain during the 
discussions (see, in particular, the summary records of the 140th, 147th, 149th, 15lst 
and 177th meetings). 
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with law, as distinguished from the political and diplomatic procedures - 
of mediation and conciliation. That principle has-found expression not 
only in Article 12 of the draft relating to the law to be applied by the 
arbitral tribunal, but also in other articles. 

18. In the light of experience, moreover, the Commission considered it 
necessary to take certain steps to render the undertaking to arbitrate and 
the whole procedure as effective as possible. The Commission took into 
account the fact that the difficulties arising in the selection of arbitrators 
and the drafting of a compromis might deprive the original undertaking 
to arbitrate of any real force. It therefore thought it necessary to provide 
for recourse to a court which could give a binding decision on the ‘‘arbi- 
trability’’ of the dispute; to bring about the constitution of the arbitral 
tribunal, if necessary before the drafting of the compromis; and, finally, 
to empower the arbitral tribunal, once constituted, to draft the compromis 
- itself, in case of disagreement between the parties. The purpose of the 
articles contained in we first two chapters of the draft is to resolve those 
difficulties. 

19. Similarly, having regard both to the legal nature of arbitration and 
to past experience in the functioning of international tribunals, it has been 
considered desirable to safeguard the effectiveness of the process of arbi- 
tration and the independent standing of arbitral tribunals in their capacity 
as international organs, by provisions relating to what may be described as 
the continuity of arbitral tribunals once they have been constituted. .These 
principles, intended to ensure the continued functioning and the inde- 
pendence of the tribunal notwithstanding the attitude of any one of the 
, parties bound by the undertaking to arbitrate, are expressed mainly in 
the articles of the draft bearing on the replacement and withdrawal of 
arbitrators. 

20. In giving formal expression to the principle that the arbitral tribunal 
has the legal power to determine its jurisdiction in conformity with the 
instrument creating the obligation to arbitrate and that the tribunal de- 
cides on the procedure before it and the manner and weight of the evidence 
submitted to it, the Commission has, in its opinion, followed the pre- 
ponderant existing practice and the generally recognized principles of law 
on the subject. However, it has been considered that the effectiveness of 
the process of arbitration requires some more detailed elaboration, as done 
‘in Chapter IV of the draft, of the law on this subject. f 

21. For the same reason, while adopting the principle that arbitral 
awards are final and without appeal, the Commission has deemed it essential 
to include, in the draft, articles concerning revision and annulment’ of the 
award. The Commission hopes, in particular, that the adoption by gov- 
ernments of the legal procedures prescribed in the draft as regards action 
ultra vires will remedy what in the past has frequently been a considerable 
defect in arbitral procedure which may be highly prejudicial both to the 
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authority of arbitration and to international law in general. It is only 
by this means that a solution can be found for the otherwise insoluble 
conflicts between the principle that the instrument establishing the tribunal 
is the source of its competence and the no less important principle that any 
dispute on the extent of that competence should be settled, in the first in- 
stance, by the tribunal itself. 

22. With regard to the machinery for solving conflicts of this nature, as 
well as in some other matters, the present draft is based on the view that, 
in the absence of other machinery agreed upon by the parties, the Interna- 
tional Court of Justice is the most suitable agency for safeguarding the 
effectiveness of the undertaking to arbitrate and the independence and the 
authority of arbitral procedure in general. 

23. The Commission considers that it is in accordance with the nature 
of arbitral procedure that the parties should be in a position to adapt the 
details of that procedure to the requirements of any particular dispute. 
For that reason, many of the provisions of the draf; are qualified by the 
recognition of the admissibility of alternative solutions agreed upon by the 
parties. On the other hand, it follows from the character of arbitration 
conceived as a judicial process and distinct from the methods of political 
adjustment and conciliation that some provisions of the draft, such as those 
relating to revision and annulment of the award, must be cast in a form 
which is essentially mandatory. The Commission has endeavoured to strike 
a balance between these two sets of considerations. 

24. Two currents of opinion were represented in the. Commission. The 
first followed the conception of arbitration according to which the agree- 
ment of the parties is the essential condition not only of the original obliga- 
tion to have recourse to arbitration, but also of the continuation and the 
effectiveness of arbitration proceedings at every stage. The second con- 
ception, which prevailed in the draft as adopted and which may be de- 
scribed as judicial arbitration, was based on the necessity of provision 
being made for safeguarding the efficacy of the obligation to arbitrate in 
all cases in which, after the conclusion of the arbitration agreement, the 
attitude of the parties threatens to render nugatory the original under- 
taking. 


DRAFT ON ARBITRAL PROCEDURE 
CHAPTER I 
The Undertaking to Arbitrate 


Article 1 


1. An undertaking to have recourse to arbitration may apply to existing 
disputes or to disputes arising in the future. 


2. The undertaking shail result from a written instrument. 
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3. The undertaking constitutes a legal obligation which must be carried out 
in good faith, whatever the nature of the agreement from which it results. 


Comment 


(1) This article, which is based on Article 39 of- The Hague Convention 
for the Pacific Settlement of International Disputes of 1907, is not purely 
declaratory. Its purpose is to affirm the binding force of the undertaking 
to arbitrate, even wher. unaccompanied by any provision ori procedure. 
The term clause compromissoire (arbitration clause) which is sometimes 
used in French as equivalent to engagement arbitral (undertaking to arbi- 
trate) has not been adopted by the Commission, as it might be confused 
with the compromis referred to in Article 9. 

(2) In view of the fundamental importance of the undertaking to arbi- 
trate, paragraph 2 of this article implies that the undertaking may not be 
based on a mere verbal agreement. The paragraph does not mean, how- 
ever, that the undertaking to arbitrate requires the conclusion of a conven- 
tion or international treaty in the strict sense of those terms. For in- 
stance, it would be sufficient for the parties concerned to accept a resolution 
of the Security Council recommending them to have recourse to arbitration 
for the settlement of a specific dispute. In such a case the official records 
of the United Nations would provide the authentic text of the undertaking. 


Article 2 


1. If, prior to the constitution of an arbitral tribunal, the parties to an 
undertaking to arbitrate disagree as to the existence of a dispute, or as to 
whether an existing dispute is within the scope of the obligation to have 
recourse to arbitration, the question may, in the absence of agreement 
between the parties upon another procedure, be brought before the Inter- 
national Court of Justice on an application by either party. The judgment 
rendered by the Court shall be final. 

2. Inits judgment on the question, the Court may prescribe the provisional 
measures to be taken for the protection of the respective interests of the 
parties pending the constitution of the arbitral tribunal. 


Comment 


(1) This article constitutes an important innovation. It deals with the 
‘‘arbitrability’’ of the dispute and is designed to ensure the effectiveness 
of the undertaking to arbitrate. It provides, in case of disagreement be- 
tween the parties as to the existence of a dispute or as to whether a dispute 
between them is covered by a prior undertaking to arbitrate, for the inter- 
vention of an international organ competent to decide the question, whose 
decision shall be final. In accordance with the traditional nature of arbi- 
tration, the parties may themselves agree on the body to be called upon to 
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decide the question of arbitrability. Only if they fail to. reach agreement 
on this point does the International Court of Justice become competent to 
decide the question of arbitrability. 

(2) This provision is not without precedents. The practice of the United 
States has provided for recourse to the constitution of commissions of in- 
quiry for the same purpose, namely, to ensure the effectiveness of general 
arbitration treaties, but it has required a quasi-unanimous decision on 
arbitrability by the commissioners. The provision is calculated to remove 
the most frequent obstacle to the effectiveness of an original arbitration 
clause, an obstacle that has, in the past, proved difficult to overcome. In 
the view of the Commission, unless otherwise agreed by the parties, the 
International Court of Justice, and not the Chamber of Summary Pro- 
cedure of that Court, is the suitable organ to decide this important matter. 

(3) In paragraph 1 of this article, it is assumed that the dispute on arbi- 
trability has arisen between the parties before they have constituted an 
arbitral tribunal. Otherwise, it is the tribunal which will be responsible 
for deciding the question of arbitrability. 

(4) Paragraph 2 provides that, in its judgment, the Court may also 
prescribe the provisional measures to be taken for the protection of the 
respective interests of the parties pending the constitution of the arbitral 
tribunal. 


CHAPTER II 
Constitution of the Tribunal 


Article 3 


1. Within three months from the date of the request made for the sub- 
mission of a dispute to arbitration, or from the date of the decision of the 
International Court of Justice in conformity with Article 2, paragraph 1, 
the parties to an undertaking to arbitrate shall constitute an arbitral tribunal 
by.mutual agreement. This may be done either in the compromis referred 
to in Article 9, or in a special instrument. 

2. If the appointment of the members of the tribunal is not made by the 
parties within the period of three months as provided in the preceding 
paragraph, the parties shall request a third State to make the necessary 
appointments. 

3. If the parties are unable to agree on the selection of the third State 
within three months, each party shall designate a State, and the necessary 
appointments shall be made by the two States thus designated. 

4, If either party fails to designate a State under the preceding paragraph 
within three months, or if the governments of the two States designated 
fail to reach an agreement within three months, the necessary appointments 
shall be made by the President of the International Court of Justice at the 
request of either party. If the President is prevented from acting or is a 
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national of one of the parties, the appointments shall be made by the Vice- 
President. If the Vice-President is prevented from acting or is a national 
of one of the parties, the appointments shall be made by the oldest member 
of the Court who is not a national of either party. 


Comment 


(1) The first paragraph of Article 3 deals with the second major diffi- 
culty that may arise when the undertaking to arbitrate has to be carried 
‘out. The choice of arbitrators rests with the parties and this is one of 
the essential features of arbitration which distinguishes it from proceedings 
in a court of law; but when it comes to choosing the arbitrators, govern- 
ments, concerned as they are about the defence of their interests, sometimes 
hesitate, because they have doubts about the legal views or the personal 
character of the prospective nominees. Nevertheless, the choice of a single 
arbitrator or of an arbitral tribunal must be made. It is necessary if the 
international dispute is to be settled. Following the precedent of Article 
23 of the Revised General Act for the Pacific Settlement of International 
Disputes, the Commission feels that where the choice is made by the 
parties, the tribunal should be constituted within a very short time, i.e., 
three months from the date when there is no further doubt as to the 
arbitrability of the dispute. The constitution of the tribunal may be pro- 
vided for in a compromis or in a special immediate agreement between the 
parties. In either case it is a judicial body of the international community, 
constituted by the States parties to the dispute. . 
(2) The next question which arises is how the tribunal is to be consti- 
tuted if the parties are unable to reach agreement. This is dealt with in 
paragraphs 2,3 and 4. The time limits thus prescribed amount to a total 
of nine months, not including any period required for the intervention of 
‘the President, the Vice-President, or a member of the International Court 
of Justice. f 


Article 4 


1.‘ The parties having recourse to arbitration may act in whatever manner 
they deem most appropriate; they may refer the dispute to a tribunal ‘ 
consisting of a sole arbitrator or of two or more arbitrators as they think fit. 
2. With due regard to the circumstances of the case, however, the sole 
arbitrator or the arbitrators should be chosen from among persons of 
recognized competence in international law. 


Comment 


(1) This article is generally applicable, whether the undertaking to have 
recourse to arbitration derives from the compromis or is anterior thereto. 
(2) Paragraph 1 affirms the freedom of the parties in the composition 
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of an arbitral tribunal. Thus an arbitral tribunal, sometimes referred to 
in this draft merely as ‘‘tribunal,’? means either a single arbitrator or 
a body of several arbitrators. 

(3) Paragraph 2 stipulates that the arbitrators should be persons of 
recognized competence in international law. This, however, is not an in- 
flexible rule. The Commission does not wish to exclude cases in which the 
technical nature of the issues involved might lead the parties to choose 
arbitrators not exactly fulfilling that requirement. This is the sense of 
the words ‘‘with due regard to the circumstances of the case.”’ . 

(4) Similarly, the Commission does not wish to preclude the possibility 
of the appointment, as arbitrators, of heads of state or important political 
personages, although this practice is scmetimes hardly calculated to en- 
hance the judicial nature of arbitration. 

(5) The article does not exclude the possibility of the arbitrators or the 
majority of the arbitrators being nationals of the parties to the dispute. 
The Commission does not wish to preclude the constitution of a tribunal 
consisting of two national arbitrators or of two national arbitrators and 
an umpire. 

(6) For the same reason, the Commission does not consider it necessary 
to follow the precedent of Article 22 of the Revised General Act for the 
Pacific Settlement of International Disputes, which requires the constitu- 
tion of an arbitral tribunal of five memters. 

(7) Although precedence is given to the principle of full freedom of the 
parties in the choice of arbitrators, the Commission does not overlook the 
importance of emphasizing the judicial character of arbitration. It 
endeavours to pursue this object in many articles of the draft, such as 
Articles 5, 7 and 8 on the immutability of the tribunal; Articles 11, 12, 18, 
17 and 21 on the powers of the tribunal; and finally in Chapters VI and 
VII on revision and annulment. 


Article § 


1. Once the tribunal has been constituted, its composition shall remain 
unchanged until the award has been rendered. 


2. A party may, however, replace an arbitrator appointed by it, provided 

‘that the tribunal has not yet begun its proceedings. An arbitrator may 
not be replaced during the proceedings before the tribunal except by 
agreement between the parties. 


Comment 


(1) This article is based on the principle of ‘‘immutability’’ of the 
tribunal once it has been set up; this is a corollary of the principle of 
judicial arbitration as distinguished from diplomatic or political arbitra- 
tion. 


. 
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(2) The principle laid down in paragraph 1 is, in fact, that once the 
dispute has been submitted to the tribunal, the composition of the latter 
should remain unchanged until the award has been rendered, so that the 
parties cannot, in view of the course taken by the proceedings, influence 
the final decision by changing the composition of the tribunal. Moreover, 
this precaution is linked with the concept of the arbitral tribunal as a 
common organ of the parties, that is, a judicial organ of the international 
community constituted by them. 

(3) Paragraph 2, nevertheless, allows either party freely to replace an 
arbitrator appointed by it provided that the proceedings before the tribunal 
have not yet begun. Once the proceedings have begun, replacement of an 
arbitrator appointed by one party requires the consent of the other. More- 
over, it is implicit in the text, although not actually stated, that an arbi- 
trator appointed by an international authority, such as the International 
Court of Justice or its President, may in no circumstance be replaced 
either by one of the parties or by agreement between them. 

(4) Nevertheless, where a tribunal is set up to'settle not one but several 
disputes, this paragraph will permit adaptation of its composition to suit 
the technical requirements of each case. 

(5) Where there is a single arbitrator, the parties remain free to appoint 
another up to the time the proceedings have begun, provided that the first 
arbitrator was appointed by them. 


Article 6 


Should a vacancy occur for reasons beyond the control of the parties, it 
shall be filled by the method laid down for the original appointment. 


Comment 


This article requires no comment. 


Article 7 


1. Once the proceedings before the tribunal have begun, an arbitrator 
may not withdraw, or be withdrawn by the government which has appointed 
him, save in exceptional cases and with the consent of the other members 
of the tribunal.. 

2. If, for any reason such as previous participation in the case, a member 
of the tribunal considers that he cannot take part in the proceedings, or if 
any doubt arises in this connexion within the tribunal, it may decide, on the 
unanimous vote of the other members, to request his replacement. 

3. Should the withdrawal take place, the remaining members shall have 
power, upon the request of one of the parties, to continue the proceedings 
and render the award. 
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Comment 


(1) This article reaffirms and supplements the principle of immutability 
of the tribunal. Paragraph 1 recalls the rule laid down in Article 5, but 
permits an exception to it by stating that in exceptional cases an arbitrator 
may withdraw or be withdrawn by the government which has appointed 
him, but that the unanimous consent of the other members of the tribunal 
is then required. 

(2) Among the exceptional cases contemplated, paragraph 2 mentions 
withdrawal of an arbitrator owing to previous participation in the case. 
If any doubt arises in this connexion within the tribunal, the latter may 

- decide to request his replacement. It may also decide, upon the request of 
one of the parties, to continue the proceedings and render the award with , 
a reduced number of members. 


Article 8 


1. A party may propose the disqualification of one of the arbitrators on 
account of a fact arising subsequently to the constitution of the tribunal; it 
may propose the disqualification of one of the arbitrators on account of a 
fact arising prior to the constitution of the tribunal only if it can show that 
it was unaware of the fact or has been a victim of fraud. In either case, 
the decision shall be taken by the other members of the tribunal. 


2. In the case of a sole arbitrator, the decision shall rest with the Inter- 
national Court of Justice. . 


Comment 


(1) The composition of the tribunal may also be changed by disqualifica- 
tion of a member on the proposal of one of the parties. This is the object 
of Article 8. 

(2) These provisions are logically necessary. The arbitrators are jointly 
appointed by the two parties as a result of agreement between them. It is 
.the duty of each of the parties to make sure that the conditions of appoint- 
ment are fulfilled at the time when the tribunal is constituted. Hence, they 
cannot propose disqualification on account of a fact arising prior to such 
constitution, except in case of fraud or justifiable ignorance. Here, and 
in the case of disqualification proposed on account of a fact arising subse- 
quently to the constitution of the tribunal, the decision rests with the other 
members of the tribunal. 

(3) In the case of a single arbitrator, it is again necessary to appeal to 
a higher judicial body, namely the International Court of Justice. 
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CHAPTER IIT 
The Compromis 


Article 9 


Unless there are prior provisions on arbitration which suffice for the 
purpose, the parties having recourse to arbitration shall conclude a com- 
promis which shall specify, in particular: l 
(a) The subject of the dispute, defined as precisely and as clearly as 

possible; 

(b) The selection of Abao i in case the tribunal has not already been 
constituted; 

(c) The appointment of agents and counsel; 

(d) The procedure to be followed, or provisions for the tribunal to establish 
its own procedure; 

(e) Without prejudice to the provisions of Article 7, paragraph 3; if the 
tribunal has several members, the number of members constituting a 
quorum for the conduct of the proceedings; . 

(f) Without prejudice to the provisions of Article 7, petdereph 3, the num- 
ber of members constituting the majority required for an award of the 
tribunal; 

(g) The law to be applied by the tribunal and the power, if any, to adjudi- 
cate ex aequo et bono; 

(h) The time limit within which the award shall be rendered; the form of 
the award, any power of the tribunal to make recommendations to the 
parties; and any special provisions concerning the procedure for re- 
vision of the award and other legal remedies; 

(i) The place where the tribunal shall meet, and the date of its first meet- 
ing; 

(j) The languages to be employed in the proceedings before the tribunal; 

(k) The manner in which the costs and expenses shall be divided. 


Comment 


(1) In this arrangement of Chapter III, which begins with Article 9, 
this draft is closer to the traditional concept of a code of arbitral procedure 
than it is in the preceding articles. Article 9 deals with the drafting of 
the compromis needed to give effect to any undertaking to arbitrate. 
This undertaking may constitute the basis and the main provisions of the 


` compromis. It should be pointed out that the reason why this article is not 


inserted earlier than in Chapter III, as at present, is that it is advisable 
to remove all the preliminary obstacles which might prevent the conclusion 
of the compromis.’ Its conclusion is now ensured, since if the parties fail 
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to agree on the provisions to be included, the compromis may be drawn 
up by the tribunal itself. 

(2) The eleven paragraphs of Article 9 list the matters which in principle 
should be governed by the compromis. Obviously the parties are at liberty 
to introduce any number of others. 

(8) Paragraphs (a), (b) and (c) require no explanation. 

- (4) Paragraph (d) allows the parties to settle the procedure or limit the 
competence of the tribunal on this point. 

- (5) Paragraphs (e) and (f) refer to Article 7, paragraph 8, concerning 
the principle of immutability, and give otherwise the parties the right to 
fix the quorum and majority for decisions to be taken by the tribunal, in- 
cluding the final award. 

(6) Paragraph (g) affirms that the parties may specify the rules of law 
to be applied by the tribunal, or empower it to adjudicate ex aequo et bono. 

(7) Paragraph (h) gives the parties the power of fixing the time limit 
within which the award shall be rendered, even if the tribunal does not 
consider itself fully enlightened within that time. 

(8) As regards the power to adjudicate ex aequo et bono, the text 
grants the tribunal this power only if the parties agree, as provided in 
Article 38 of the Statute of the International Court of Justice. The Com- 
mission takes the view that the arbitral tribunal is always entitled to 
adjudicate on the basis of general principles of law considered to be rules 
of positive law, but is not entitled to act as amiable compositeur, that is, 
to judge contra legem, without the consent of the parties. Strictly speak- . 
ing, the latter procedure is not so much arbitration as conciliation or medi- 
ation, except that the settlement remains obligatory. 

(9) As regards the provisions concerning the procedure for revision and 
annulment, the parties are bound by the general provisions of. Articles 29 
to 32. Their freedom of action, provided for in paragraph (A), refers 
only to the procedures of revision and annulment. 


NS 


Article 10 


1. If the parties cannot agree on the contents of the compromis, they may 
request the good offices of a third State which shall appoint a person, or a 
body of persons, to draw up the compromis. 

2. If the parties are bound by an undertaking to arbitrate, and when the 
tribunal has been constituted, then, in the event of the failure of the above 
procedure for drawing up the compromis, the tribunal shall draw up the 
compromis within a reasonable time which it shall itself determine. | 


Comment 


This article deals with the case of an obligatory undertaking to arbitrate, 
when the parties cannot reach agreement on all or part of the contents of 


OFFICIAL DOCUMENTS 15 


the compromis. Such a case has traditionally been provided for and been 
known as the ‘‘obligatory compromis,” from the adoption of the 1907 
Hague Convention for the Pacifice Settlement of International Disputes 
(Articles 58 and 54) till the time of the Pact of Bogota of 1948 (Article 
43). Since, under Article 3, the tribunal may be constituted before the 
compromis is drawn up, there is no further obstacle to the application of 
the article. 


CHAPTER IV 


Powers of the Tribunal: 


Article 11 


The tribunal, as the judge of its own competence, possesses the widest 
powers to interpret the compromis. 


Comment 


This article, which lays down a general principle, calls for no comment. 


Article 12 


1. In the absence of any agreement between the parties concerning the 
law to be applied, the tribunal shall be guided by Article 38, paragraph 1, 
of the Statute of the International Court of Justice. 

2. The tribunal may not bring in a finding of non liquet on the ground of 
the silence or obscurity of international law or of the compromis. 


Comment 


(1) The effect of this article, in so far as it adopts the substance of 
paragraph 1 of Article 38 of the Statute of the International Court of 
Justice as the basis ofthe law to be applied by the arbitral tribunal, is to 
clude the possibility of a non liquet. 

2) Paragraph 2 contains one of the most important stipulations in the 
graft. It corresponds to the general rule of law recognized in a 
,of the juridical systems of the world according to which a 
efuse judgment on the ground of the silence or obscurity 
e Commission considers that the adoption of this principle 
reat advance in the development of judicial arbitration. 











Article 13 


In the absence of any agreement between the parties concerning the 
procedure of the tribunal, the tribunal shall be competent to formulate its 
rules of procedure. ; 
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Comment 


This article is a statement of a general principle, to apply where there 
is no azreement between the parties as to the procedure to be followed. 


Article 14 


_ The parties are equal in any proceedings before the tribunal. 


Comment 


The rule embodied in this article is deemed to be important enough to be 
made she subject of a separate article. It is a fundamental rule of pro- 
cedure, non-observance of which would, under Article 30, paragraph (c), 
justify an application for the annulment of the award. 


Article 15 


1. Tke tribunal shall be the judge of the admissibility and the weight of 
the evidence presented to it. 

2. Tte parties shall co-operate with one another and with the tribunal in 
the production of evidence and shall comply with the measures ordered by 
the tribunal for this purpose. The tribunal shall take note of the failure 
of any party to comply with its obligations under this paragraph. 

3. Tke tribunal shall have the power at any stage of the penne. to 
call for such evidence as it may deem necessary. 

4, At the request of the parties, the tribunal may visit the scene with 
which the case before it is connected. 


Comment 


(1) Paragraph 1 affirms an incontrovertible principle of customary Tazz 
(2) Paragraph 2 lays down essential powers of the tribunal. A par 
has nc right to refuse to produce evidence in its possession when thá 
requested by the other party and ordered by the tribunal. T 
_ itself may take any action, with a view to the production 
cluding steps to determine the meaning and scope of ar 
law. : 










Article 16 ly Terr 
2 by 
Or Mer 8 "0.44 
For the purpose of securing a complete settlement on à Lem a jo. 
tribunal shall decide on any counter-claims or additiona Uny . Pne j 
claims arising out of the subject-matter of the dispute. iici op : 
e = \ 7. 
Ps i 
es] 
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Comment 


The provision on counter-claims and additional or incidental claims is 
designed to enable the tribunal to rule on all questions bearing on the 
subject-matter of the dispute. 


Article 17 


The tribunal, or in case of urgency its president subject to confirmation 
by the tribunal, shall have the power to prescribe, if it considers that circum- 
stances so require, any provisional measures to be taken for the protection 
of the respective interests of the parties. 


Comment 


The Commission considers that competence to prescribe provisional 
measures should be accorded not only to the tribunal itself, but, in cases 
of urgency, to its president subject to confirmation by the tribunal. The 
word ‘‘prescribe’’ implies an obligation on the parties to take the measures 
prescribed. 


Article 18 
When, subject to the control of the tribunal, the agents and counsel 


have completed their presentation of the case, the proceedings shall be 
formally declared closed. 


Comment. 


This article requires ro comment. 


Article 19 


1. The deliberations of the tribunal, which should be attended by all of 
its members, shall remain secret. 


2. All questions shall be decided by a majority of the tribunal. 


Comment 


This article requires no comment. 


Article 20 


1. Whenever one of the parties does not appear before the tribunal, or 
fails to defend its case, the other party may call upon the tribunal to decide 
in favour of its claim. 

2. In such case, the tribunal may give an award if it is satisfied that it has 
jurisdiction and that the claim is well founded in fact and in law. 
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Comment 


The power of the tribunal to render an award by default was aecepted 
by the Commission on analogy with Article 53 of the Statute of the Inter- 
national Court of Justice. The purpose of paragraph 2 is to ensure that 
no decisive importance would be attached by the tribunal to the fact of 
default and that the award must be based on a full examination of the 
jurisdiction of the tribunal and of the merits of the case. The adoption 
of the article would represent a step forward in the law of arbitral 
procedure. l 

Article 21 


1. Discontinuance of proceedings by the claimant may not be accepted 
by the tribunal without the respondent’s consent. 

2. If the case is discontinued by agreement between the parties, the 
tribunal shall take note of the fact. 


Article 22 


The tribunal may take note of the conclusion of a settlement reached by 
the parties. At the request of the parties, it may embody the settlement in 
an award. 

Comment 


(1) Articles 21 and 22 are closely connected. Obviously the claimant 
cannot be allowed to dispose of the case and, by improperly discontinuing 
the proceedings, prevent its settlement, to the detriment of the respondent’s 
interests. The case may be withdrawn only by agreement between the 
parties with a view, in particular, to adopting some other method of 
settlement. 

(2) The parties may request the tribunal to record any settlement reached 
between them, in order to give it the authority of res judicata. In French 
procedure, this is known as a jugement d’expédient (settlement out of 
court). The use of the word ‘‘may”’ in Article 22 is important, as it leaves- 
the tribunal free to embody the settlement reached in an award or not. 
It is, in fact, necessary that the tribunal should be able to verify the legality 
and effective scope of the settlement. It cannot be compelled, even by an 
agreement between the parties, to give binding force to an illegal or a 
purely fictitious settlement. 

CHAPTER V 


The Award 
Article 23 


1. The award shall be rendered within the period fixed by the compromis, 
unless the parties consent to an extension of that period. 

2. In case of disagreement between the parties on such an extension of 
the period, the tribunal may refrain from rendering an award. 
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Comment 


(1) This article reaffirms the provision of Article 9 that the time limit 
within which the award shall be rendered is fixed by the parties. It may 
be extended by them alone. 2 

(2) Paragraph 2 provides.that if the tribunal does not consider that it 
can render its award within this time limit, it may refrain from doing so. 
This second paragraph cannot, of course, be regarded as at variance with 
Article 12, paragraph 2, which prohibits a finding of non liquet, since it 
does not refer to a refusal to render an award on the ground of silence or 
obscurity of the law. 


Article 24 


1. The award shall be drawn up in writing and communicated to the par- 
ties. It shall be read in open court, the agents of the parties being present 
or duly summoned to appear. 


2. The award shall include a full statement of reasons. 


3. The award shall contain the names of the arbitrators and shall be 
signed by the president and the registrar or secretary of the tribunal. 


Comment 


This article is in conformity with traditional practice in the matter and 
its three paragraphs specify the essential requirements as to the content 
and form of the award. 


Article 25 


Subject to any contrary provision in the compromis, any member of the 
tribunal may attach his separate or dissenting opinion to the award. 


Comment 


This article is in accord with the traditional practice of the International 
Court of Justice, but permits the parties nevertheless to adopt the con- 
trary system in the compromis. 


Article 26 


As long as the time limit set in the compromis has not expired, the tribunal 
shall be entitled to rectify mere YDOETARHIGEN errors or mistakes in calcula- 
tion in the award. 


Comment 


This article refers to mere typographical and arithmetical corrections 
which will not alter the meaning and scope of the award. It will be ob- 
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served, however, that the. Commission has implicitly decided the question 
whether the powers of the tribunal come to an end when the award is 
_rendered or can be regarded as continuing until the expiry of the time 
limit for rendering the award set in the compromis. It follows, e contrario, 
that when this time limit has expired, such corrections are no longer 
permitted. 


Article 27 


The award is biriding upon the parties when it is rendered, and it must 
be carried out in good faith. 


Comment 


(1) The Commission thought it necessary to specify that the award is 
binding when it is rendered and to assert that it must be carried out in 
good faith and forthwith. 

(2) The award is binding only upon the parties. The Commission de- 
cided not to include in the draft any provisions concerning intervention— 
such as those in Article 84 of the Convention of 1907 for the Pacific Settle- 
ment of International Disputes and in Articles 62 and 63 of the Statute of 
the International Court of Justice—according to which the intervention of 
a third party may in some cases result in the award becoming binding upon 
the intervening State. 


Article 28 


1. Unless the parties agree otherwise, any dispute between the parties as 
to the meaning and scope of the award may, at the request of either party, 
be submitted to the tribunal which rendered the award. 

2. If, for any reason, it is impossible to submit the dispute to the tribung 
which rendered the award, and if the parties have not agreed oner 
the dispute may be referred to the International Court of Justice at the 
request of either party. f 


Comment 


(1) This article incidentally raises the question of when the powers of 
the tribunal finally expire. If an application is made for interpretation, 
they are automatically prolonged beyond the period fixed for rendering 
the award. The-Commission considers that if the tribunal could not be 
reconstituted in its original form when an application for interpretation is 
made, it is necessary to provide for recourse to the International Court of 
Justice, unless the parties should agree otherwise. 

(2) The article provides no time limit for an application for interpreta- 
tion. 
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CHAPTER VI 
Revision 


Article 29 


1. An application for the revision of the award may be made by either 
party on the ground of the discovery of some fact of such a nature as to 
have a decisive influence on the award, provided that when the award was 
rendered that fact was unknown to the tribunal and to the party requesting 
revision and that such ignorance was not due to the negligence of the party 
requesting revision. 

2. The application for revision must be made within six months of the 
discovery of the new fact. 


3. The proceedings for revision shall be opened by a judgment of the 
tribunal recording the existence of such a new fact and ruling upon the 
admissibility of the application. The tribunal shall then proceed to revise 
the award. ; 

4. The application for revision shall be made to the tribunal which ren- 
dered the award. If, for any reason, itis not possible to address the applica- 


tion to that tribunal, the application may, unless the parties agree otherwise, 
be made to the International Court of Justice. 


Comment 


(1) With regard to the remedies against the award, the Commission is 
in favour of allowing the award to be revised or an application to be made 
for its annulment (cassation), but rules out appeals on the ground of mis- 
application of the law. The Commission thus follows the traditional 

_ practice that an arbitral award should be final, subject, however, to the 
~ possibility of its revision or annulment. 

—~~""™ (2) Revision, as laid down in Article 61 of the Statute of the Inter- 
national Court of Justice, is considered essential by the Commission. The 
sense of the Commission is that, with regard to both the revision and the 
annulment of the award, the provisions of this draft on the subject are of 
such importance as to prevent the parties from excluding recourse to these 
remedies, notwithstanding the discretion which Article 9 (A) leaves to 
them in the matter of procedure for revision and annulment, 

(3) The definition of ‘‘new fact,’’ which by now has become classic, has 
been inserted in paragraph 1. 

(4) The application for revision must be made to the tribunal which 
rendered the original award, since revision does not imply any suggestion 
of wrong judgment. Here again, the Commission feels that if the tribunal 
could not be reconstituted with its original membership, recourse should 
be had to the International Court of Justice. ` l 
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_CHaprer VII 
Annulment of the Award 


Article 30 


The validity of an award may be challenged by either party on one or 
more of the following grounds: 
(a) That the tribunal has exceeded its powers; 
(b) That there was corruption on the part of a member of the tribunal; 
(c) That there has been a serious departure from a fundamental rule of 
procedure. 


Comment 


The Commission recognizes only three causes justifying annulment: 
action ultra vires, corruption on the part of an arbitrator, and violation 
of a fundamental rule of procedure. However, since the draft deals solely 
with arbitral procedure, the Commission does not attempt to define what 
these various grounds of annulment might cover. Hence, the Interna- 
tional Court of Justice is left with complete latitude in regard to the 
decision to be taken. 


Article 31 


1. The International Court of Justice shall be competent, on the applica- 
tion of either party, to declare the nullity of the award on any of the grounds 
set out in the preceding article. 

2. In cases covered by paragraphs (a) and (c) of Article 30, the ape icanon 
must be made within sixty days of the rendering of the award. 

3.. The application shall stay execution unless otherwise decided by the 
Court. < 


Article 32 


If the award is declared invalid by the International Court of Justice, 
the dispute shall be submitted to a new tribunal to be constituted by 
agreement of the parties, or, failing such agreement, in the manner pro- 
vided in Article 3. 


Comment 


(1) The Commission is in favour of making the period of application by 
either party for annulment of the award a very short one. This very short 
period should, however, apply only to applications made on grounds stated 
in paragraphs (a) and (c) of Article 30. Consequently, no time limit is 


= 
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prescribed for an application for annulment on the ground of corruption 
on the part of an arbitrator. 

(2) It is the sense of the Commission that the parties would at all times 
be free, provided they are in agreement, not to proceed with the execution 
of the award. 


Cuapter III 
NATIONALITY INCLUDING STATELESSNESS 


25. The International Law Commission, at its first session in 1949, in- 
cluded ‘‘nationality including statelessness’’ in its list of topics of inter- 
national law provisionally selected for codification.’ 

_ 26, During its second session in 1950, the Commission was apprised of 
resolution 304 D (XI) of the Economic and Social Council, adopted on 17 
July 1950, in which the Council: 


“Noting the recommendation of the Commission on the Status of 
Women (fourth session) in regard to the nationality of married 
women (document E/1712, paragraph 87), ... 

“Proposes to the International Law Commission that it undertake 
as soon as possible the drafting of a convention to embody the principles 
recommended by the Commission on the Status of Women... . 


The International Law Commission, after considering the above-quoted 
resolution, adopted a decision declaring that it: 


“‘Deems it appropriate to entertain the proposal of the Economic 
and Social Council in connexion with its contemplated work on the 
subject of nationality including statelessness, 

“Proposes to initiate that work as soon as possible.’ ° 


--4__.27, At its third session in 1951, the Commission was notified of another 


~ ation of the Economic and Social Council, resolution 319 B III (XI) 
~ of 11 August 1950, in which the Council requested the Commission to: 


ce 


. prepare at the earliest possible date the necessary draft 
international convention or conventions for the elimination of state- 
lessness.’’ 


This matter was deemed by the Commission to lie ‘‘within the framework 
of the topic of ‘nationality including statelessness’.’?* 

28, At the same session, the Commission decided to initiate work on the 
topic of nationality including statelessness. It appointed one of its mem- 
bers, Mr. Manley O. Hudson, special rapporteur on this subject.® 

29. The special rapporteur submitted a ‘‘Report on Nationality includ- 
ing Statelessness’’ (A/CN.4/50) to the Commission at its fourth session. 


5A/925 (par. 16). 6 A/1316 (pars. 19 and 20). 
7 A/1858 (par. 85). _ 8 Ibid. 
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Several documents prepared by the Secretariat were also made available to 
the Commission, including a consolidated report by the Secretary-General 
entitled ‘‘The Problem of Statelessness’’ (A/ON.4/56), ‘‘Nationality of 
Married Women” (E/CN.6/126/Rev. 1 and E/CN.6/129/Rev.1) and “A 
Study of Statelessness’’ (H/1112 and Add.1). The Commission considered 
the topic at its 155th to 163rd, 172nd, 178th, 179th, 181st and 188rd 
meetings, 

30. In his report, the special rapporteur made a survey of the subject 
of nationality in general (Annex I) and presented two working papers for 
the consideration of the Commission. The first of these (Annex II) con- 
tained a draft of a convention on nationality of married persons, which 
followed very closely the terms proposed by the Commission on the Status 
of Women and approved by the Economic and Social Council. The special 
rapporteur suggested that the International Law Commission should comply 
with the request to draft a convention.embodying those terms, without 
expressing its own views. The Commission was of the opinion that the 
question of the nationality of married women could not but be considered 
in the context, and as an integral part, of the whole subject of nationality 
including statelessness. Furthermore, it did not see fit to confine itself to 
the drafting of a text of a convention to embody principles which it had 
not itself studied and approved. 

31. The second working paper (Annex IIT) dealt with statelessness. It 
listed nineteen points for discussion, under the rubrics of elimination of 
statelessness, reduction of presently existing statelessness, and reduction 
of statelessness arising in the future. The Commission took the view that 
a draft convention on elimination of statelessness and one or more draft 
conventions on the reduction of future statelessness should be prepared for 
consideration at its next session. Thé Commission also considered various 
suggestions as to the content of the draft conventions envisaged, and w 
general directions to guide the work of the special rapporteur.® 

32. The Commission, in accordance with Article 16 (e) and Article 21, 
paragraph 1, of its Statute, decided, at its meeting on 25 July 1952, to 
invite Dr. Ivan S. Kerno to serve, after. his separation from the Secretariat 
of the United Nations, as an individual expert of the Commission charged 
with work on the question of elimination or reduction of statelessness, 


ə Faris Bey-el-Khouri declared that, as indicated in the summary records of the Com- 
mission, he was opposed to these general directions. 

Mr. Kozhevnikov declared that he had voted against the general directions as an 
effective basis for the preparation of draft conventions for the elimination of state- 
lessness and the reduction of future statelessness. 

Mr. Zourek pointed out that he had voted for the proposal to request the special 
rapporteur to submit to the Commission at its next session a detailed report on the basis 
of which a decision could be taken as to the possibility of preparing a draft convention 
on the elimination or reduction of statelessness. That proposal having been rejected, 
he had voted against thé general directions to the special rapporteur on the subject. 
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under the general direction of the Chairman of the Commission. . 

33. On 1 August 1952, the Commission was apprised of the request of 
Mr. Manley O. Hudson to be relieved of his responsibility as special 
rapporteur on the topic of nationality including statelessness. The Com- 
mission decided with regret, at a meeting held on 4 August 1952, to accept 
Mr. Hudson’s resignation. l 

34. On 8 August 1952, the Commission elected Mr. Roberto Córdova 
special rapporteur on the topie of mangnaliy including statelessness, to 
succeed Mr. Hudson. 


CHAPTER IV 
_ REGIME OF THE TERRITORIAL SEA 


86. At its third session in 1951, the International Law Commission de- 
cided to initiate work on the topic ‘‘régime of territorial waters,’’ which it 
had previously selected for codification, and to which it had given priority 
in pursuance of a recommendation contained in General Assembly resolu- 
tion 874 (IV) of 6 December 1950. Mr. J. P. A. Frangois was appointed 
special rapvorteur-on the topic. 

36. At the fourth session, Mr. Francois submitted a ‘‘Report on the 
Régime of the Territorial Sea’? (A/CN.4/53) which contained a ‘‘Draft 
Regulation” consisting of twenty-three articles, together with comments. 

87. Taking this report as a basis of discussion, the Commission con- 
sidered, at its 164th tc 172nd meetings, certain aspects of the régime of the 
territorial sea. The Commission first of all decided, in accordance with a 
suggestion of the special rapporteur, to use the term ‘‘territorial sea’’ in 
lieu of ‘‘territorial waters,’’ as the latter expression had sometimes been. 
taken to include also inland waters. 

38. The Commission further considered the questions of the juridical 
status of the territorial sea, of its bed and subsoil, and of the air space 
above it; the breadth of the territorial sea; base line; and bays. It ex- 
pressed some tentative views on some of these questions for the guidance 
of the special rapporteur. 

39. With regard to the question of the delimitation of the territorial sea 
of two adjacent States, it was decided to request governments to furnish 
the Commission with information on their practice and to submit any 
observations they might wish to make in that regard. The Commission 
further decided that a-special rapporteur might make contact with experts 
in order to seek clarification of certain technical aspects of the problem, and 
that the Secretary-General should be requested to provide the necessary 
expenses for any such consultation. ; 

_ 40. The special rapporteur was requested to present to the Commission, 
at its fifth session, a further report, with a revised draft and commentary, 
taking into account the views expressed at the fourth session. 


10 A/1858 (par. 86). i 
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CHAPTER V 
REGIME O} THE HIGH SEAS 


41. The régime of the high seas was one of the topies of international law 
which the International Law Commission, at its first session in 1949, se- 
lected for codification and to which the Commission gave priority. Mr. 
J. P. A. François was elected special rapporteur on the subject. 

42. The subject was considered by the Commission at its second (1950) 
and third (1951) sessions on the basis, respectively, of the first (A/CN. 4/17) 
and second (A/CN.4/42) reports of the special rapporteur.” 

43, At the third session, the Commission prepared a set of ‘‘Draft 
Articles on the Continental Shelf and Related Subjects” 13 and, in aceord- 
ance with Article 16, paragraphs (g) and (A), of its Statute, decided to 
give it publicity and to invite governments to submit their comments on 
the draft articles within a reasonable time. The Commission also con- 
sidered various other subject-matters in the régime of the high seas and 
gave certain indications for the guidance of the special rapporteur, who was 

_requested to submit a further report to the Commission. 

44, At its fourth session, the Commission had before it the third report 
of the special rapporteur (A/CN.4/51). In addition, the Commission 
received comments on its ‘‘Draft Articles on the Continental Shelf and 
Related Subjects’? from a number of governments (A/CN.4/55 and Adds. 
1, 2, 8 and 4). 

45. The Commission deferred consideration of the afore-mentioned re- 
port of the special rapporteur on the régime of the high seas until its fifth 
‘session. 

46. With regard to the ‘‘Draft Articles on the Continental Shelf and 
Related Subjects,’’ the Commission decided to invite those governments 
which had not yet submitted their comments thereon to do so within a 
reasonable time. The special rapporteur was invited to study all replies 
from governments as well as comments brought about by the publication 
of the draft articles, and to submit to the Commission, at its fifth session, 
a final report on the continental shelf and related subjects, so that the 
Commission might, after considering and modifying it so far as may be 
deemed necessary, adopt it with a view to submission to the General 
Assembly. 


CHAPTER VI 
LAW OF TREATIES 


47. The law of treaties was one of the topics of international law which 
the International Law Commission, at its first session in 1949, selected for 
11 A/925 (pars. 16, 20 and 21). 


12 A/1316 (part VI, chapter III); A/1858 (chapter VII). 
18 A/1858 (Annex). 
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- codification and to which the Commission gave priority. Mr. James L. 
Brierly was elected special rapporteur on the subject.%* 

48. The Commission gave consideration to the topic at its second (1950) 
and third (1951) sessions, on the basis, respectively, of the first (A/CN.4/23) 
and second (A/CN.4/48) reports submitted by the special rapporteur. 
Tentative texts of articles on certain aspects of the law of treaties were 
provisionally adopted and referred to the special rapporteur, who was re- 
quested to present a final draft to the Commission at its fourth session." 

49, In the interval between the third and fourth sessions of the Commis- 
sion, Mr. Brierly resigned from membership in the Commission, an event 
regretted by all the members. 

50. Before his. resignation, Mr. Brierly presented to the Commission a 
“Third Report on the Law of- Treaties’? (A/CN.4/54), which was laid 
before the Commission at its fourth session. In the absence of its author, 
however, the Commission did not deem it expedient io discuss this report. 

51. In the course of its fourth session, the Commission, at its meeting on 
4 August 1952, elected Mr. H. Lauterpacht, special rapporteur on the law 
of treaties, to succeed Mr. Brierly. Mr. Lauterpacht was requested to take 
into account the work that had been done by the Commission, as well as 
that by Mr. Brierly, on the subject entrusted to him, and to present, in any 
manner he might deem fit, a report to the Commission at its fifth session. 


CHAPTER VII 
OTHER DECISIONS 


DEVELOPMENT OF A TWENTY-YEAR PROGRAMME FOR ACHIEVING 
PEACE THROUGH THE UNITED NATIONS 


52. The International Law Commission took note of General Assembly 
resolution 608 (VI) of 31 January 1952, communicated to it by the Secre- 
tary-General under cover of letter dated 19 May 1952 and, in particular, of 
point 10 of the ‘Memorandum of points for consideration in the develop- 
ment of a twenty-year programme for achieving peace through the United 
Nations.” The Commission, in compliance with paragraph 2 of the said 
resolution, decided to inform the General Assembly at its seventh session, 
through the Secretary-General, that the Commission has been making 
every effort to expedite its work for the progressive development and codifi- 
cation of international law and, as related in the present report, has made 
progress since its last report in 1951. 


144/925 (pars. 16, 20 and 21). 
15 A/1316 (part VI, chapter I); A/1858 (chapter VI). 
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RESOLUTIONS ADOPTED BY THE GENERAL ASSEMBLY AT ITS SIXTH SESSION 


53. In addition to resolution 600 (VI) relating to the review of its 
Statute referred to in paragraph 9 above, the Commission also took note 
of several other resolutions adopted by the General Assembly during its 
sixth session on or in connexion with the reports of the Commission, namely, 
resolution 596 (VI) on the draft Declaration on Rights and Duties of 
States, resolution 598 (VI) on reservations to multilateral conventions, 
resolution 599 (VI) on the question of defining aggression, resolution 601 
(VI) on. the report of the International Law Commission covering the 
work of its third session {chapters VI, VII and VIII) and resolution 602 
(VI) on ways and means for making the evidence of customary international 
law more readily available. 


REPRESENTATION AT THE GENERAL ASSEMBLY 


54. The Commission decided that it should be represented, at the seventh 
` session of the General Assembly, by its Chairman, Mr. Ricardo J. Alfaro, 
for purposes of consultation. 


DATE AND PLACE OF THE FIFTH SESSION OF THE COMMISSION 


55. The Commission considered the question of the date and place of its 
fifth session (item 7 of the agenda). In view of the fact that this session 
of the Commission will be the last during the tenure of office of its present 
membership, the Commission was anxious that sufficient time should be 
made available for the session in order that as much as possible of the 
unfinished work remaining on its agenda might be undertaken. It was 
accordingly decided that this session should last twelve weeks, to begin on 
about 1 June 1953, the exact date being left to the discretion of the Chair- 
man of the Commission, in consultation with the Secretary-General. The 
Commission further decided, after consultation with the Secretary-General 
in accordance with Article 12 of its Statute, to hold the session at Geneva, l 
Switzerland. f 
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THE SCHUMAN PLAN 
SOVEREIGN POWERS OF THE EUROPEAN COAL AND STEEL COMMUNITY 


By RAYMOND VERNON 


_.. Deputy Director, Office of Economic Defense and Trade Policy, 
Depariment of State 


Perhaps the easiest way to miss the legal significance of the Schuman 
Plan and the Treaty to which it gave rise is to study it in terms of familiar 
legal concepts. Like most really historical documents, the Treaty Consti- 
tuting the European Coal and Steel Community, though conditioned by the 
legal concepts with which its drafters were familiar, makes history pri- 
marily because it takes a step beyond those traditional concepts. 

It is too early to be sure whether the new sovereignty concepts one sees 
in the treaty’s provisions represent the beginning of a trend. A great deal 
depends on the interpretations which the organs created by the treaty 
place upon their powers. A great deal depends also on whether the six 
countries which have signed the treaty, faced with a new locus of sovereignty 
for whose existence they were responsible, decide eventually to use their 
influence to suppress it. At this stage, one can only try to understand the 
problems which gave rise to the treaty, interpret the hopes and intentions 
of its drafters, and leave the rest to history. 

When M. Schuman first proposed his plan for a European Coal and 
Steel Community, he must have had well in mind Disraeli’s observation 
that a realist is a man who insists on making the same mistakes his grand- 
father made. There was little that could be called realistic in the Schu- 
man Plan. And there was a conscious effort to avoid the mistakes of pre- 
vious generations of statesmen in Europe. 

To any realist, Schuman’s fundamental proposition, that the nations of 
Europe should surrender their sovereign powers over their coal and steel 
industries to a supra-national body, could scarcely be regarded as a serious 
proposal. His related economic propositions, that the participating coun- 
tries should remove all national barriers which might prevent the free 
movement of coal and steel across their borders and that the wage scales 
of coal and steel workers in the member countries should move toward a 
common level, could only be soberly appraised as wishful thinking. 

Public reaction to Szhuman’s unreal and presumptively unworkable 
proposal was largely intuitive. Some of the elements in this intuitive 
judgment were clear enough, however. The plan struck various responsive 
chords in Western Europe. It responded to the feeling of many ordinary 
citizens that Europe’s problems would be solved if Europe could be joined 
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in a single political state; it responded to the growing concern in the free 
world of the dangers which lay in the hostility still existing between 
France and Germany;-and it provided an answer to the common fear of 
Western Europeans, particularly of the French, that they were spiritually 
dead, incapable of providing the energy and the spark of inspiration needed 
for a solution to Europe’s problems. 

The notion that the surrender of national sovereignties would be a 
‘“sood thing’’ was also backed from many quarters by arguments of a 
more particular sort. To begin with, of course, there were the familiar 
economic arguments. There was the idea that the markets of each of the 
countries of Western Europe, taken one at a time, were not big enough to 
allow the producers of any country to assume the kind of large-scale 
production that is needed in some industries to bring down costs and prices, 
There was the conviction in countries such as Italy that the solution to their 
difficclties lay in the possibility of exporting more of their labor force. 
There was the feeling in countries such as The Netherlands and Luxem- 
bourg that larger markets meant more stability. And behind all these 
conclusions lay the fairly widespread conviction that if sovereign govern- 
ments tried to move toward these objectives by intergovernmental agree- 
ments of the usual type, that is to say, agreements whose operations were 
in the hands of the sovereign governments themselves, the agreements would 
be mcdified or terminated whenever their operation pinched any of their 
adher2nts at a sensitive point. 

The limitations on reducing trade barriers by means of the usual type 
of eccnomic agreement among sovereign states had particular importance 
in the minds of government officials associated with the Schuman Plan 
project. To begin with, every government of a democratic state is perforce 
sensitive to any political pressures on which it considers that its tenure 
as a government depends. When the survival of a government depends 
upon it, governments often adopt policies which risk doing injury to the 
general interests of their national economies. Many European govern- 
ments, for example, feel compelled by such considerations to subordinate 
the ixterests of their consumers to their national agricultural interests. 
Many of them allow the interests of their national maritime fleets to take 
precedence over the need for cheap water-borne transportation. Many of 
them feel compelled to bow to the interests—even to the prejudices—of 
their national trade unions.! 


1 Ilh strative is the reaction of the Welsh miners and, hence, of the United Kingdom 
Government, to the use of Italian miners in English coal pits. Although the employ- 
ment cf Italian miners would be no immediate economie threat to the Welsh, both 
because of the chronic shortage of miners and the temporary status of the Italians in 
Englard, the Welsh resented their presence in the mining towns. This resentment may 
have been due partly to the fear that the Italians’ presence would eventually damage the 
bargaining position of the Welsh miners, but it was also due to some extent to social 
factors. See ‘‘British Miners Bar Italians from Pits,’? The New York Times, May 18, 
1952, p. 1. ° 
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A special manifestation of this general problem appears in the nature of 
the internal organization of many Western European governments. In 
some of these countries, the distinction between a governmental agency 
charged with the regulation of an industry and an industrial organization 
charged with governmental relations is an extremely vague one. In many 
eases, government officials do not merely consult with a particular in- 
dustry ; they are directed by it. In some cases there is a formal delegation 
of governmental powers, such as the power to fix prices or allocate raw 
materials, to the industry concerned, whereas in other cases the delegation 
is de facto rather than de jure. But in both situations, the main locus of 
power commonly lies in industry, not in government. 

In circumstances of this sort, the limitations on the extent to which 
governments could reconcile their national interests with those of other 
governments were bound to be very great. From this point of view, na- 
tional sovereignty was a kind of albatross hanging around the necks of 
spokesmen of Western European nations. This was some of the setting 
which conditioned Western Europe for M. Schuman’s proposal. 


FORERUNNERS OF THE SCHUMAN PLAN 


As far as these trends of thinking in Western Europe were concerned, 
the year 1950 did not appear greatly different from any year which had 
preceded it. The people of Western Europe had been concerned over the 
perversities of the acts of national sovereignty for a long time. What may 
have distinguished 1950 from earlier years and created a new sense of 
urgency was partly France’s fear of the resurgent power and independence 
of Germany,” and partly the concern of many Europeans that the prospec- 
tive end of Marshall Plan aid would eliminate one of the main cohesive 
forces in Western Europe. Such factors may have provided the impetus 
for the execution of a plan which was among the most imaginative Europe 
had produced in many years. 

‘To evaluate the plan in adequate parente, it may be worth while to 
consider very briefly some of the proposals which were its forerunners. 


2 Since the end of World War II France had been engaged in a succession of efforts 
to prevent German basic industry from expanding too rapidly. Her early efforts were 
typified by the so-called ‘‘level-of-industries’’ agreement, agreed in principle among 
the four occupying Powers at Potsdam, which placed specific limits upon the capacity 

. to which certain types of German industry might expand. See Dept. of State, United 
States Economie Policy toward Germany (Washington, D. C., Publication 2630, Euro- 
pean Series 15), Appendix E, pp. 133-139. This was followed by such plans as the 
International Authority for the Ruhr, which was charged among other things with 
ensuring that Germany exported a fair share of the coal mined in the Ruhr. See Dept. 
of State Press Release No. 1928, Dec. 28, 1948. By 1950, the wisdom of following a 
restrictive course with respect to German industry had become an open question, even ` 
in Franee. In any case, it had become clear in most quarters that none of the devices 
so far employed could guarartee that German basie industry would not exceed French 
basic industry in size and strength. 


# 
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For centuries, the countries of Europe have repeatedly tried to merge their 
collective political and economic strength through customs unions. Though 
there were occasional successes, such as the 19th-century German Zollverein 
which paved the way to the modern German state, most of these efforts 
were abortive. At times, the failure of such projects could be traced to 
the protests of ethnic or religious groups. More often, however, the stum- 
bling-block was economic, as one group or another in the countries con- 
cerned figured that it stood to lose from the increased competition of 


-producers of the other country in the customs union.® 


The Benelux union is a case in point. It was not until September, 1944, 
when pressure groups in both countries were in no position to make them- 
selves heard by their governments, that officials of the Dutch and Belgian 
governments in exile in London were able to negotiate the Benelux Customs 
Union Agreement. Although the initial progress was impressive, the coun- 
tries concerned have been unwilling to eliminate all the trade barriers among 
them, and further progress seems estopped by the kinds of forces which 
often tie the hands of democratic sovereign governments. For example, 
the two countries seem able to do little to reduce the significant differences 
in their prevailing wage structures; the Belgians hesitate to reduce their 
high wages because of labor protests, and the Dutch are afraid to raise 
their low wages because of the concern of Dutch exporters that this would 
make Dutch products non-competitive. In the same vein, the Belgians 
insist that agricultural products should be treated in a special category, 
with Belgian farmers being given special protection from their lower-cost 
Dutch competitors. And the Belgians and Dutch seem resigned to per- 
mitting the ‘‘key industries’ of Belgium and Holland to employ an 
elaborate system of consultation and co-ordination, to ensure that compe- 
tition in the Benelux market will not be too painful to either national 
group. ` In short, the Union is incomplete and uneasy, and it will remain so 
as long as it rests upon the agreement of the sovereigns concerned rather 
than upon a surrender of sovereignty.* 

While these customs union proposals have gone their uncertain way, less 
ambitious but no less imaginative proposals for economic co-operation were 
making some headway. One of these was a so-called trade liberalization 
program among the Western European countries participating in the 


3 For an authoritative discussion of the problem, see Jacob Viner, The Customs Union 
Issue (New York: Carnegie Endowment for International Peace, 1950). For a de- 
scription of recent customs union projects, see U.N. Dept. of Economic Affairs, Customs 
Unions (Lake Success, 1947). 

4 Other recent efforts at customs union have not even made, as much progress as 
Benelux. For example, an Italian-initiated effort to achieve a Franco-Italian Customs 
Union, launched in 1947, soon evolved into a series of detailed discussions, industry by 
industry, of how the pain of increased competition might be avoided through industry 
agreements. Negotiations on the Union are now quiescent, with no indication that either 
party will soon revive them. See Viner, op. cit, p. T4, 
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Marshall Plan. In 1950, the Organization for European Economic Co- 
operation (OEEC), in which these countries participated, agreed to the 
‘progressive élimination between one another . . . of quantitative restric- 
tions on the import of commodities ...’’* which had previously been 
imposed by most countries in order to husband their scarce foreign ex- 
change reserves. By stages, the trade liberalization commitments of the 
‘Marshall Plan countries have been increased: so that most of them are now 
committed to lift restrictions on goods representing 75 percent of their 
trade with one another.® 

But as with customs unions, so with these less ambitious plans, the limits 
imposed by sovereignty have soon been felt. These limits have appeared 
in mounting strength as the trade liberalization program has moved for- 
ward. To meet their increasingly higher goals of trade liberalization, 
countries have had to expose more and more of their ‘‘sensitive’’ industries 
to the competition of foreign imports. Particularly as agricultural and 
fisheries products have become involved, internal political resistance to 
further progress on trade liberalization has mounted to proportions which 
in some countries have proved irresistible. 

Partly in an effort to meet these mounting pressures, officials of Euro- 
pean governments began several years ago to be attracted to the notion 
of what might be called ‘‘single product customs unions.” Simultaneously, ` 
in various parts of Europe, the idea began to develop that the process of 
trade liberalization from this point forward should proceed on a product- 
by-product basis, that is, that all countries should remove their restric- 
tions simultaneously on one or more agreed products, rather than on the 
products which each chose independently. ; 

This kind of approach had a number of attractions. In the first place, 
it would arm officials with a strong argument in meeting the protests of 
domestic groups. If the textile manufacturers of France complained, for 
example, that they were being faced with ruinous competition from the 
United Kingdom, French officials would be in a position to reply that the 
complaining producers were at the same time being presented with new 
opportunities to sell their goods in other markets in Europe from which 
they had up to then been barred. 

Another attraction of the single-market approach was the fact that it 
offered opportunity to the international negotiators to consider special 
arrangements for individual industries which would ease the shock of 


6 OEEC, Code of Liberalization, Paris, July, 1951, Art. 1(a). The OEEC was 
created in April, 1948, by the countries participating in the Marshall Plan; 17 Western 
European countries are full members, while the United States and Canada are associate 
members. 

6 For a brief account of the operations of the trade liberalization program and the 
related European Payments Union, see Princeton University, Survey of United States 
International Finance, 1951 (Princeton, 1952), pp. 239-259, 
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competition resulting from the elimination of previously existing trade 
barriers. The experts in the particular industry could appraise the dis- 
ruptive effects-of the proposed elimination of barriers, and could modify 
the general rules to ensure that the disruption was not so great as to be 
unbearable for any of the participating countries. 

Once the ‘‘single product customs union’’ philosophy became well under- 
stood, it led to a great rash of schemes. At least five proposals were de- 
veloped on this general approach: the Petsche, Pella, and Stikker Plans 
(sometimes called the PEPESTIK Plans), the French Agricultural Pool 
Plan, and the Dutch Mansholt Plan. Most of these plans embraced, in 
one form or another, the notion that trade liberalization should proceed on 
a product-by-product basis. Most of them made provision of one sort or 
another for ensuring that the producers in the countries concerned would 
not be exposed to too rude a shock in the form of increased competition 
from abroad, at least not all at once. Hach looked forward hopefully to 
the day, with differing degrees of specificity as to when that day would have 
arrived, when the transitional measures for easing the pain of increased 
competition could be dispensed with.” Each presaged in greater or lesser 
degree M. Schuman’s proposals of May 9, 1950, and the creation on August 
10, 1952, by Belgium, France, Germany, Holland, Italy, and Luxembourg, 
of the European Coal and Steel Community. l 


PowERs ABANDONED BY THE MEMBER. STATES 


Political considerations figured much more prominently in the creation 
of the Schuman Plan than in most of the other plans described above. 
Nevertheless, the same strands of thinking conditioned the form of all of 
these plans. The European Coal and Steel Community is organized on 
the principle of the single market. It recognizes the fact that the pain 
of shifting from national markets to common international markets is one 
to be shared, at least in the early stages, by all the nations concerned. But, 
more important still, it recognizes that arrangements of this sort cannot 
succeed unless the states concerned give up some of their power to shape 

‘future events in the development of the arrangements. For the purposes 
of this paper the last of these points—the surrender of sovereignty—is the 
one which needs most elaboration. 

There are a number of fairly detailed descriptions in the English 
language of the provisions of the European Coal and Steel Community, and 
no particular purpose would be served by an exhaustive summarization of 
these provisions.*. More to the point, perhaps, is the consideration of the 


7¥For a description of each of the plans, see W. Diebold, Jr., Trade-and Payments 
in Western Europe (New York: Harper & Bros., 1952), Part II. 

8 See, e.g., ‘An Analysis of the Schuman Plan,’’ Dept. of State Bulletin, Vol. 24, No. 
618 (April 2, 1951}, pp. 523-528; also A. Philip, The Schuman Plan, European Movement 
(Brussels, 1951). 
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way in which certain basic theses of the Community concept are developed 
by particular provisions. 

As one reads through the provisions of the treaty setting up the Com- 
munity, one thing distinguishes the treaty from the schemes which preceded 
it. This is the fact that the states participating in the treaty have not 
simply agreed on a common course of future behavior. Instead they have 
given up to a new entity, capable of making decisions with which the states 
themselves might not agree, most of their powers to control the future course 
of events. The distinction is funcamental to an understanding of the 
treaty. It is not illustrated by any single provision of the treaty, but by | 
the cumulative effect of all the provisions taken together. This is not to 
say that the states have denied themselves access to the entity they have 
created; on the contrary, there are a great many ways in which the states 
can influence the new sovereign created by the treaty. Yet the distinction 
is unquestionably there, strong and sharp—a distinction between an agree- 
ment to follow a common course of action and an agreement giving up the 
power to determine that course. 

The impression of a real transfer of sovereignty comes about partly be- 
cause of the extent of the powers which the states have expressly abandoned 
and partly because of the nature and extent of the powers which the Com- 
munity has expressly acquired. What powers have the states surrendered? 
Much of the answer is clear; some of it is not. In rough terms, the states 
have given up most of the rights which, if exercised, could prevent the coal 
and steel enterprises oi the six countries from behaving as though they 
were contained within a single country. This means, more particularly, 
that the states have given up the right to impose tariffs and quantitative 
limitations on the imports of coal and steel from one another, and on the 
exports of coal and steel to one ancther.® They have given up the right to 
grant subsidies to, and to lay special charges on, their national coal and 
steel industries,?® to set up systems favoring consumers in their own 
country over consumers in any of the other five countries, to impose 
freight rates on movements of coal and steel which benefit their domestic 
coal and steel industries over the industries of the other five countries,” 
and to require or condone restrictive business practices on the part of their 
coal and steel enterprises.* More than that, the treaty requires the 


® Treaty Constituting the European Coal and Steel Community, April 18, 1951 (here- 
after cited as ‘‘Treaty’’), Art. 4(a). The authentic French and German texts of the 
Treaty and related Convention are published in U. Sahm and W. Hallstein, Der Schuman 
Plan (Frankfort-am-Main, 1951), p. 23 et seg. Unofficial English translations appear 
in Convention on Relations with the Federal Republic of Germany and a Protocol to the 
North Atlantic Treaty, Message from the President of the United States transmitting 
certain agreements to the Senate, Execs. @ and R, 82d Cong., 2d Sess. (June 2, 1952), 
pp. 255-328; reprinted in this JOURNAL, Supp., Vol. 46 (1952), p. 107 et seq. 

10 Treaty, Art. 4(¢). 11 Ibid., Art. 4(b). 

12 did. 13 Ibid., Art. 4(d). 
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member states to guarantee that experienced coal and steel workers of any 
member country will be free to look for employment in any of the other 
five countries and that they will not be exposed to any discriminatory 
treatment by reason of nationality if they should take a job outside their 
native country." . l : 

The surrender of sovereign powers goes further still. The six countries 
surrender the range of powers which modern capitalist states have come 
to exercise over their industries in time of emergency such as inflation or 
depression or war. The six countries no longer retain the power to fix 
prices,** to allocate coal and steel products, or to control production of coal 
and steel. Sovereignty, therefore, is not surrendered by the six countries 
in niggardly fashion; it is dumped upon the shoulders of the central insti- 
tutions of the European Coal and Steel Community with a passionate lack 
of restraint. 

Yet in many ways the surrender by the six states of their control over 
coal and steel production and trade is sharply circumscribed. For one 
thing, while giving up their powers within the common market, the six 
countries have tried systematically and painstakingly to retain all their 
sovereign powers over their trade with outside countries in coal and steel. 
In short, they have tried for singleness in their ‘‘internal’’ relations and 
separateness in their external dealings. 

This Janus-like character of the common market has called for singular 
ingenuity not only in the drafting of the treaty, but also in the reconcilia- 
tion of the treaty’s provisions with the trade relations of the six countries 
to the outside world. 

The problem appears in its most generalized form with respect to the 
most-favored-nation commitments of the six member countries. Each of 
the six countries has a network of commitments to the other principal 
countries of the world, guaranteeing to those countries that their products, 
including their coal or steel products, will receive so-called most-favored- 
nation treatment when imported into the member country. It has been 
clear from the first that the treaty would require the breach of these obli- 
gations, since none of the six countries intends to allow the coal and steel 
products of outside countries to enter their territories on the same obstacle- 
free basis as they are compelled by the treaty to afford to one another’s coal 
and steel products. 

Most of these most-favored-nation obligations appear in a single agree- 
ment to which all six member countries and twenty-eight other countries, 
including the United States, are signatories—the General Agreement on 
Tariffs and Trade (GATT). The existence of these obligations in the 
GATT was very much in the minds of the treaty’s drafters. In order not 
to present the members of the GATT with a fait accompli representing a 
breach of that agreement, the treaty provided that the Community could 


14 Ibid., Art. 69. 18 Treaty, Art. 61. 16 Ibid., Arts. 58, 59. 
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not compel the member states to breach the provisions of the GATT." 
Instead, in a convention annexed to the treaty, the six countries agreed to 
take joint action to obtain a waiver from the most-favored-nation clauses 
of the GATT. 

Since the Community’s powers were limited to those measures which 
were not inconsistent with the states’ obligations in the GATT, the nego- 
tiations for the waiver were of critical importance to the Community. 
After considerable negotiation, the necessary waiver was obtained at the 
October, 1952, meeting of the contracting parties to the GATT. The 
waiver is drafted on the principle that the six member states, in lieu of 
their individual mosi-favored-nation commitments under the GATT as 
regards coal and steel products, assume the most-favored-nation obligations 
which `a single contracting party would have if it consisted of the European 
territories of the member states,’ 

The waiver is especially interesting because its terms reflect the puzzle- 
ment and uncertainty of the contracting parties as to the precise nature of 
the sovereign with which they were dealing. Unsure whether the six 
member states could guarantee the future behavior of the European Coal 
and Steel Community, the contracting parties felt obliged to ask for under- 
takings regarding the future behavior of the Community, not only from 
the six member countries themselves, but also from the High Authority, the 
executive arm of the Community. These undertakings do not go as far 
as to make the High Authority or the Community a signatory to the GATT, 
but they do represen unilateral commitments by the High Authority of 
the kind which a sovereign nation would assume.” 

But the GATT has not been the only problem of this sort for the fledgling 


it Treaty, Art. 71, par. 2. The language of the article is carefully generalized, so 
that the GATT itself is not mentioned. The article rather refers to ‘international 
agreements ... concerning commercial policy.’?’ 

18 Convention containing the Transitional Provisions (hereafter sited as ‘*Conven- 
tion’’), Sec. 20. R 

19 See GATT Doe. G/35, Nov. 7, 1952 (mimeographed), pp. 7-13. 

20d. at p. 8. Another indication of the uncertainty of the contracting parties in 
dealing with the new Community is the way in which the waiver treats the possi- 
bility that the Community’s Court might be placed in the position of adjudicating a 
dispute between an institution of the Community and a member state on, the question 
whether a particular action required by the Community of the member state would 
violate that state’s obligations under the GATT. The contracting parties felt, quite 
properly, that any dispute involving this question should be decided within the GATT, 
not by the Community’s Court. On the other hand, they could see no way of binding 
the Community to such a course. Accordingly, the waiver simply ‘‘notes’’ the repre- 
sentation of the six member states that, if the situation arose, ‘f. .. any recommenda- 
tion, finding or decision by the Contracting Parties with respect to such action or 
proposed action of the Community or the member States shall have the same force and 
effect as it would have if the recommendation, finding or decision were made in respect 
of such action or proposed action on the part of any other contracting party under 
the General Agreement.?? : i 
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Community. A variant on the GATT problem stems out of the relation of 
the six member countries to the Organization for European Economie Co- 
operation. Under their trade liberalization code, mentioned: above, mem- 
bers of the OEEC are committed not to discriminate in the application of 
the import licensing restrictions which most of them apply.” If this rule 
had been applied by the six member countries to coal and steel imports, it 
would have meant that the countries—bound not to apply any restrictions 
on coal or steel imports to one another—would also have had to eliminate 
all import restrictions on coal and steel from third countries which were 
members of the OEEC. In recognition of this problem, one of the pro- 
visions of the Convention containing the Transitional Provisions records 
the agreement of the member states of the Community that they consider 
themselves a ‘‘special customs system,” entitled under an exception of the 
OEEC trade liberalization code to discriminate in favor of one another.?? 
In the end, however, the OEEC Council determined to grant the member 
states a formal exemption from the rules of non-discrimination found in 
the Code. The exemption, which is a studied adaptation of the waiver 
granted by the Contracting Parties to the General Agreement on Tariffs 
and Trade a few months earlier, gives the member states the right to 
abolish coal and steel import restrictions among themselves without being 
obliged to extend the same treatment to the coal and steel products of 
other OEEC countries.” 

Still another problem exists as regards the meshing of the internal 
functioning of the Community with the external obligations of the states. 
According to the treaty, in periods of scarcity a system of allocations might 
be introduced to govern the distribution of coal and steel products within 
the Community.” The provisions relating to allocation systems are some- 
what complex, but two features of these provisions are fairly clear. First, 
member states are not to have any preferred claim on production within 
their own national boundaries; all production, wherever located in the 
common market, is placed in a common pool for allocation purposes. 
Second, the individual member states are to decide the specifie country 
destinations of supplies of coal and steel assigned to each of them for 
export outside the Community. 

These provisions raise certain problems for the member states. To begin 
with, the states of Western Europe have agreed, partly in the OEEC and 
partly in the Economic Commission for Europe,” to discuss the allocation 


21 OEEC, Code of Liberalization, Paris, July, 1951, Art. 7. 

22 Convention, Sec. 21. The applicable provision of the OEEC Code is found in 
OEEC, Code of Liberalization, Paris, July, 1951, Art. 8. 

23 See ‘‘Coal Pool Freed of Import Quotas,’’? The New York Times, Feb. 8, 1953, p. 10. 

24 Treaty, Art, 59. l 

25 The Economic Commission for Europe is a regional organization of the United 
Nations. Meeting in Geneva, it includes the principal nations of Eastern and Western 
Europe and the United States. 
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of scarce supplies of exportable coal and steel among them, and to abide by 
the agreed recommendations to governments which develop out of such 
discussions. Now that the Community exists, the needs of countries in the 
position of Sweden and Denmark, both of whom rely heavily on Germany 
for their coke supplies, would be appraised by the institutions of the Com- 
munity on an entirely diferent basis from, say, Holland’s needs, Holland’s 
needs would be dealt with as a problem of internal allocation within the 
Community. Outside states like Sweden and Denmark, on the other hand, 
would have to satisfy their needs from the total amounts allocated by the 
Community to each member state for export. Such outside states might 
have some means of influencing the individual member states to increase 
their share of the coal to be exported at the expense of other outside 
states competing for the scarce coal or steel; they might also succeed 
in persuading the appropriate institutions of the Community to increase 
the over-all size of the export pie from which they expected to obtain 
a slice. But their position would be basically different in the allocations 
process from that of a member state of the Community. 

So much for the meshing of the six-country Community with the rest of 
the world as regards their multilateral undertakings. More complex and 
more uncertain are the bilateral relations between each of these countries 
and their outside trading partners. Countries which maintain import and 
export licensing systems commonly enter into bilateral agreements with 
other countries, in which each of the trading partners undertakes to license 
specified quantities of products for import or export. Despite the efforts 
of the.six countries to have their relations outside the common market 
unaffected by the existence of the common market, its existence is bound 
to affect profoundly the way in which coal and steel will figure in such 
future bilateral relationships. It is not easy to generalize on the exact 
nature of these effects. But a few points are clear. 

To begin with, an import license for coal or steel issued by any one of 
the six countries in practice is likely to represent a ticket of admission to 
the markets of all six. Conversely, an export license issued by any one 
of the six countries will probably provide an exit point for coal or steel 
acquired anywhere in the common market. The implications of these facts 
are rather devious. In periods of shortage, for instance, an export license 
issued by any of the six countries would seem to be a more valuable docu- 
ment than if the single market did not exist. Yet this conclusion has to 
be ‘modified by the fact that all six countries would be issuing export, 
licenses. Moreover, none of them would be in a position to help delivery 
to any outside country by preventing the movements of its coal and steel 
supplies to other parts of the common market. In short, the hunting 
license would admit the hunter to broader preserves with more abundant 
game, but he would encounter more hunters and he would have to conjure 
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with the fact that the game could move more freely.” The treaty foresees 
the possibility that these new conditions could create disturbing and un- 
anticipated results. Accordingly, the Community is empowered to re- 
quire a member state to modify any of its bilateral commitments if they 
are ‘‘interfering with the application’’ of the treaty.” It is difficult to 
say exactly where all this.would leave a member state as regards its freedom 
of action in bilateral agreements. 

But the reconciliation of the Community’s powers within the common 
market with the member states’ powers over their external relations with 
outside states, difficult though it may be, is not so diffieult as a host of 
other questions of reconciliation between the Community’s powers and. the 
states’ sovereign powers. 

A modern state can influence its internal economie conditions through a 
great range of devices. It can inflate prices or prevent prices from rising 
through various monetary and fiscal measures; it can influence the cost 
of labor through laws regarding collective bargaining or through laws on 
minimum working conditions; it can encourage or deter investment by 
its tax provisions on the treatment of capital gains and business income. 
These devices, so long as they are in the hands of the states, can influence 
their coal and steel industries and can affect the relation of their coal and 
steel industries to those of their neighbors, just as profoundly as measures 
applied specifically to the coal and steel industries alone. 

The problem of how to relieve a modern state of control over one or two 
of its basic industries without impairing the sovereignty of the state in 
other fields as well was one which gave the drafters of the European Coal 
and Steel Community Treaty a great deal of trouble. If France devalues’ 
her currency, for example, how will the German, Italian and Benelux 
industries react to the upheaval in France’s steel and coal prices, while yet 
conserving intact the concept of the single market? There is no real 
answer to the question short of drastic proposals for still further integra- 
tion of the economies of the six countries. The drafters of the treaty 
produced the best kind of interim response that could be devised to deal 
with the problem; they gave the Community certain generalized, albeit 
limited, powers to offset the effects of the acts of member states which 
might create a ‘‘serious disequilibrium’’ in the single market, and left it 
to the Community to figure out how such powers might be used.’ Ac- 
cordingly, if the action of a state has harmful effects on its coal and steel 
industries, the Community can authorize the state to assist the industries 


26 The principal exception to this generalization would arise in the circumstances 
mentioned earlier in the text, in which, because of the existence of extreme shortage, a 
system of allocation was introduced in the common market. Such a system would 
normally result in a specified amount of coal or steel being earmarked for export by 
each member country. Treaty, Arts. 58 and 59. 

27 Treaty, Art. 75, par. 2. 28 Treaty, Art, 67. 
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in order to offset the harm. If the action of a state harms another state’s 
industries, the offending state must modify its action. 

In these provisions lies the most amorphous portion of the Community’s 
structure. To what extent will it be compelled to intrude upon and try 
to inhibit the acts of states which are of general application in their 
respective economies, in order to preserve the single-market concept for 
coal and steel? And how vigorously will the states resist this intrusion on 
their sovereignty? 


POWERS ACQUIRED BY THE COMMUNITY 


So far, what we have stressed is the powers which the states have sur- 
rendered to the Europ2an Coal and Steel Community. To understand the 
nature of the Community, it is important to consider not only the powers 
which have been abandoned by the states but also the powers the Com- 
munity has expressly acquired. 

There are two points which need considering ahde this general heading. 
The first of these is whether the Community in its operations. deals directly 
with the industries of the six member states, or whether it deals through 
the states with their respective iron and steel industries. The question 
is important not only because it may determine the eventual effectiveness 
of the Community’s institutions, but also as an indication of the concept 
of the Community which was in the minds of the treaty’s drafters. 

The answer to the question is fairly clear. For the most part, the Com- 
munity’s institutions deal directly with the individuals and enterprises 
concerned. While we propose to discuss some of the Community’s powers 
at more length below, it may be useful to cite some of them at this point 
to illustrate the extent to which the Community’s operations are con- 
ducted directly with nationals of the member states. To begin with, the 
High Authority may, if it wishes, consult not only governments but also 
“the various interested parties (enterprises, workers, consumers and 
dealers). 2 In certain prescribed circumstances, the High Authority 
may impose fines and penalties directly on enterprises; *° it may levy taxes 
on producers; ** it may make loans directly to enterprises; 3? it may fix 
production quotas for individual enterprises; ** it may require the dis- 
solution of specific restrictive contracts among enterprises ** and prevent 
certain objectionable types of mergers by individual enterprises; *% and. so 
forth. Conversely, enterprises, workers, consumers and dealers ‘‘may pre- 
sent any suggestions or observations to the High Authority on questions 
which concern them.’’** Moreover, individual enterprises may appeal to 


29 Treaty, Art. 46, par. 1. 
80 Treaty, Art. 47, par. 5; Art. 54, par. 6; Art. 64; Art. 65, Sec. 5; Art. 66, See. 6. 


81 Treaty, Art. 49. 82 Treaty, Art. 54, par. 1. 
83 Treaty, Art. 58, Sec. 2. 34 Treaty, Art. 65, Sec. 5. 
35 Treaty, Art. 66, Sec. 1. 36 Treaty, Art. 46, par. 2. 
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the Community’s Court from decisions of the High Authority which ad- 
versely affect them.*? In none of these cases is the sponsorship or inter- 
vention of the member states necessary. 

The fact that the Community may apply its powers without the inter-. 
vening buffer o? the governments of the member states heightens the im- 
portance of the second general question: What is the general animus with 
which the Community is expected to administer these powers? This is an- 
other way of raising the issue whether the spirit of the Community is that 
of a ‘‘free-enterprise’’ state such as the United States or Canada, or a 
government-regulated state such as the United Kingdom and Norway 
during the latter 1940’s, or a state regulated by private industry such as 
Germany or Japan in the early 1930’s.2* The answer to the question is 
not easy. There are provisions in the treaty which seem to support the 
hopes of any free trader or any anti-cartelist, and other provisions which 
seem to confirm the darkest suspicions. Nevertheless, there are a number 
of strong indications of the animus which governed the treaty’s drafters. 

The guiding rule of the Community, according to the treaty, will be to 
“assure the establishment, the maintenance and the observance of normal 
conditions of competition and take direct action with respect to production 
and the operation of the market only when circumstances make it ab- 
solutely necessary.” And the Community is to follow this general course 
“with as little administrative machinery as possible and in close co- 
operation with the interested parties.’’ 3° 

But this is preambulatory and hortatory. The first real test is whether 
the substantive provisions of the treaty bear out the preamble. The treaty 
survives this test rather well. To begin with, the treaty strikes out vigor- 
ously against control of the market through monopoly and restrictive busi- 
ness practices. In a series of extraordinary articles, the treaty declares 
price-fixing agreements, agreements to restrict production or investment, 
and agreements to allocate markets to be illegal per se.*° This is not 
the doctrine that ‘‘bad”’ cartels are illegal and ‘‘good”’ cartels desirable,*t 
with which students of European cartel legislation are familiar; it is much 
more nearly the doctrine of the American Sherman Act. 

Inevitably, there are exceptions to this rule in the treaty. Permission 
may be extended by the Community to permit the formation of joint sales 
agencies and certain other joint activities among enterprises, when the 
arrangements are ‘‘not susceptible of giving the interested enterprises the 


37 Treaty, Art. 53, par. 3; Art. 36, par. 3. 

38 These illustrations, of course, are over-easy generalizations. None of these states 
is a pure illustration of the concept for which it stands. 

39 Treaty, Art. 5. 40 Treaty, Art. 65, par. 1. 

41 See, e.g., Foreign Legislation Concerning Monopoly and Cartel Practices, Report of 
Dept. of State to Subcommittee on Monopoly of Senate Small Business Committee, Sub- 
committee Print No, 5, 82d Cong., 2d Sess. (July 9, 1952), pp. 5-189, passim. 
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.power to influence prices, or to control or limit production or marketing 
of an appreciable part of the products in question within the common 
market.’’ Again, this is not the doctrine of European cartel laws but is 
more nearly analogous—though in some respects different from—the ‘‘rule 
of reason’’ developed by the American courts in the application of the 
Sherman Act. 

The anti-monopoly provisions of the treaty, as distinguished from its 
anti-cartel provisions, go considerably further than any provisions of gen- 
eral applicability in American law.: Mergers, consolidations, stock ac- 
quisitions, or any other measures which might bring about a concentration 
of control of enterprises in the single market are subject to the Com- 
munity’s prior authorization ; and authorization will be granted only if the 
interested parties will not thereby acquire the sort of power which is out- 
lawed in the provisions regarding cartel agreements. Here again, certain 
limited exceptions are permitted, but none which significantly impair the 
general principle.* 

This, in brief, is the pattern which the treaty sets down for preventing 
cartels. As long as men administer laws, the intent of the law can become 
perverted in its application. But the intent, at least, is clear enough. 

Next for consideration are the régulatory powers which enable the Com- 
munity to impose controls directly on enterprises. Here, one comes away 
with rather a mixed impression. To begin with, the Community does have 
a substantial hand in- influencing the pattern of new investment in the 
Community. Its power to make loans or extend guaranties to needy enter- 
prises is considerable in itself.44 In addition, the Community may offer 
and publish advice on the wisdom of projected investments. Finally, while 
it cannot prevent an enterprise from investing ‘‘its own funds” (presum- 
ably retained earnings and depreciation allowances) in any way that the 
enterprise sees fit, it can prevent the enterprise from borrowing money or 
selling added shares for the purpose. The prohibition cannot be imposed 
capriciously ; it can only be imposed on the grounds that the projected 
installations are so uneconomic that eventually they would require some 
form of direct or indirect assistance to remain solvent. But the power is 
nevertheless a very formidable one. 


42 Analogous provisions in American law are found in the Publie Utility Holding 
Company Act of 1935, relating to holding companies and their subsidiaries, but these 
are not of general applicability. 49 Stat. 803, 15 U.S.C. 79 et seg. The only rules of 
general applicability relating to mergers, consolidations and stock acquisitions are 
found in See. 7 of the Clayton Act, 38 Stat. 731, amended by Act of Dec. 29, 1950, 64 | 
Stat. 725, codified in amended form in 15 U.S.C. (1946, Supp. V) 18. But this pro- 
vision is less sweeping than the provisions in the treaty. 

43 Treaty, Art. 66. The reasons for these provisions are to be found only partly 
in the drafters’ adherence to competition as an economie way of life. More important, 
perhaps, was the concern of the drafters that cartels, if permitted to develop, might 
become the real political power of the Community,.and might constitute a challenge to 
the Community’s sovereignty. 44 Treaty, Art, 54. 
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The Community can also take steps to intervene more directly in the 
activities of the coal and steel industries when confronted with various 
types of crises, in much the same way as sovereign states typically have 
done in the past. ‘‘In case of a decline in demand,’’ when the Com- 
munity appears to be ‘‘faced with a period of manifest crisis,’’ the Com- 
munity may impose a system of production quotas. At the other extreme, 
when ‘‘faced with a serious shortage’’ of coal or steel products, the Com- 
munity may impose a system of coal or steel allocations. Here we have 
all the mechanisms of the ‘‘dirigiste’’ state. No more so, however, than 
the mechanisms which most modern states, including the United States 
under the American Constitution, have available if they choose to bring 
them into play. The real test is not whether the mechanisms exist, for 
their complete absence would be an anachronism in any modern state. 
The real test is whether the Community will let market forces operate in 
the usual situation, or whether it will regard itself perpetually as being in 
periods of ‘‘manifest crisis’’ and ‘‘serious shortage. ’’ 

One final area which deserves some comment is the powers of the Com- 
munity as regards the control of prices. The normal rule in this field 
is that the Community should control pricing practices, but not prices.** 
The distinction is a critical one. The Community can prohibit a firm from 
discriminating as between buyers of different nationality but cannot dictate 
the firm’s non-discriminatory price. It can object to the location of the 
basing point from which a firm quotes an f.0.b. price but it cannot object, to 
the f.0.b. price itself. In certain special situations, however, the Com- 
munity can also set maximum prices, and, when confronted with a ‘‘mani- 
fest crisis,” can set minimum prices as well. Here again, the existence 
of the power in a sovereign with responsibilities as broad as those of the 
European Coal and Steel Community is hardly surprising. What re- 
mains to be seen is whether and to what extent the sovereign will apply 
the power. 


COMMUNITY INSTITUTIONS 


We have spoken rather loosely up to this point of various powers being 
“vested” in the European Coal and Steel Commurity. But the vesting. 
of power is a flexible concept. The significant questions are: How firmly 
vested? And vested in what institution of the Community? 

To answer these questions, we must first of all identify each of the 
institutions of the Community. Of first importance is the High Authority, 
the executive arm of the Community. In general, the operative powers 
of the Community rest in this body. Hight of its nine members are desig- 


. 45]bid., Art. 58. 46 Ibid., Art. 59. 

47 Treaty, Art. 60. 

48 The standards governing the Community’s rules on pricing practices are set out 
in some detail in the treaty. They are novel standards, intriguing to the economist and , 
the businessman, 49 Treaty, Art. 61. 
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nated by agreement among the member states; the eight in turn elect the 
ninth. The members, though nationals of member states, neither solicit 
nor accept instructions from these states.5° A member of the Authority, 
appointed for six years, could conceivably be reappointed notwithstanding 
the objections of one of the states.®* 

Having given extensive executive powers to the High Authority, the 
treaty sets up a companion body to curb the exercise of these powers. 
This body, the Council of Ministers, is made up of Ministers representing 
the governments of eack of the six member states. In the original Schuman 
Plan proposals, as made by M. Schuman on May 9, 1950, the existence of a 
Council of Ministers had not been envisioned. A cynical way of describing 
the reason for its creation is that it was a concession to those participating 
states which were intent on preventing the new Community from having 
any real independence from its creators. But the cynicism would be only 
partly justified. In the development of the treaty, the problem of meshing 
the sovereign acts of the Community as regards coal and steel with the 
sovereign acts of the six countries as regards the rest of their respective 
communities, loomed larger and larger as a practical problem of govern- 
ment. The creation of the Council of Ministers was one of the devices for 
dealing with the problem. If it had not existed in the treaty, it would have 
had to be created later on. 

The functions of the Council of Ministers are partly executive and 
partly advisory. In sensitive fields in which the decisions of the Com- 
munity might seriously jeopardize the economies of the six countries con- 
cerned, the Council of Ministers commonly occupies a decisive réle in the 
decision-making processes of the Community.’ For example, the Council 
must coneur in any action by the High Authority extending certain kinds 
of loans or guarantees for the purpose of improving steel production or dis- 
tribution; ® the Council may compel the High Authority to establish a 
system of production quotas to deal with a ‘‘manifest crisis’’ brought 
about by declining demand ** or to institute allocations in a period of short- 
age;°> the Council must concur in decisions, or may compel action, to 
place limitations on exports to third countries.® But, taken by and large, 
although the powers of the Council limit the High Authority’s freedom of 
action in significant respects, they still leave a great range of executive 
decisions within the unchallenged province of the High Authority. 

The third institution in the quadrumvirate of institutions is the Court. 
In many ways, this is the most remarkable of all the Community’s institu- 

50 Ibid., Art. 9. 

51 Treaty, Art. 10. The article is rather complex, permitting a veto by a government 
in some cases but curbing its excessive use. . 

52 The Council acts sometimes by simple majority vote, sometimes by other stated 
majorities, and sometimes by unanimous vote, depending on the nature of the issne. 

58 Treaty, Art. 54, par. 2. 54 Ibid., Art. 58, Sec. 1. 

55 Ibid., Art. 59, Sees. 1 and 2. 56 Ibid.; Art. 59, Sec. 5. 
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tions. Appeals from the acts of any of these institutions are heard and 
decided by the Court. On the other hand, the Court’s review of actions by 
the High Authority is normally confined to questions of law and does not 
embrace conclusions of fact." It is important to observe that in some 
circumstances, appeals may be taken directly by individual enterprises. 
In other situations, appeals are taken by the states and, in still others, by 
an institution of the Community, protesting against the acts of another 
institution.** When an issue before any national tribunal of the six mem- 
ber states involves the validity of acts of the High Authority, the issue 
must be certified to the Court for a ruling. The Court may also accept 
jurisdiction in connection with various types of dispute involving the 
treaty in one way or another, such as disputes between the member states 
“related to the purpose of the present Treaty.’’ © 

The fourth institution is the Common Assembly. The Assembly, which 
is drawn either from national parliaments or by direct election in the 
member states, is the final element in the elaborate system of checks and . 
balances among the institutions of the Community. Its principal power is 
the right, by a two-thirds vote, to reject the annual report of the High 
Authority and thereby to compel its members to resign. 

Taken as a whole, these institutions are virtually self-contained; that is 
to say, they operate without resort to the governments of the member 
states, except in the area in which the Council of Ministers exercises a 
decisive voice. This is the same as to say that the states have subordinated 
or surrendered their right to shape the future conduct of the Community 
to a degree which distinguishes the Community sharply from ordinary in- 
ternational agreements and organizations. And the duration of the treaty 
—a period of 50 years—re-enforces this general conclusion.“ 

The conception of the creation of a new sovereign force is also empha- 
sized by the provisions of the treaty which describe the status of the Com- 
munity’s officials and the force of the Community’s decisions in the mem- 
ber states. Officials of the High Authority collecting information in the 
territories of the member states have the same rights and powers as officials 
of the state’s tax service.** Taxes levied or fines imposed by the High 
Authority upon enterprises in the various states, in accordance with the 
High Authority’s various powers to tax and fine, are collected by a writ of 
execution which the state is required to issue whenever it receives a 
decision to that effect from the High Authority; only the Court of the 
Community can stay the execution of such a decision. Decisions of the 
Court are enforced: in a like manner.® 


67 Treaty, Art. 33, par. 1. 58 Ibid., Arts. 33, 35, 36, 37, and 38. 
59 Ibid., Art. 41. 60 Ibid., Art. 89. 
61 Ibid., Art. 97. 62 Ibid., Art. 86, par. 4. 


63 Ibid., Art. 92. 64 Ibid; Art. 44. 
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A final point bearing on the sovereignty of the Community has to do with 
the method of amending the treaty. In this sphere, the impression left 
by the provisions of the treaty is less conclusive. Two processes appear to 
be available for amending the treaty. One of these is quite extraordinary, 
because, technically at least, it does not involve ratification by the signatory 
states. This process is available only for altering the powers of the High 
Authority, at the end of an initial period of five years. The treaty 
recognizes the special importance of any amendments of this character by 
requiring that such amendments may be made with the approval of cer- 
tain stated majorities of each of the institutions making up the Community, 
including the Council of Ministers, five of whom must approve, and the 
High Authority itself. 

In addition to this very special provision, another provision exists which 
deals with the process of amending any part of the treaty. This article is 
very much like the analogous provision of any international agreement or 
federal constitution. It simply provides, in effect, that at the end of the 
initial transitional period of five years, if a two-thirds majority of the 
representatives of the-signatory states want a convention called for the 
consideration of amendments, such a convention of governmental represen- 
tatives may be called. Amendments adopted at the convention would have 
to be ratified by all signatory states before they were effective. 


TRENDS FOR THE FUTURE 


What we have tried to do in this paper is not to describe the Treaty 
Constituting the European Coal and Steel Community in all its aspects, 
but simply to explore those provisions which seem most germane to a 
judgment on the nature of the transfer of sovereignty involved in the 
arrangement. A great many aspects of the treaty remain for further ex- 
ploration; the Convention containing the Transitional Provisions, for 
example, which was the subject of perhaps the most heated debates in the 
formulation of the European Coal and Steel Community, has only received 
the barest mention. Yes enough has been said of the treaty and the related 
convention to provide an indication of the principal problems of 
sovereignty which have been surmounted and of the major problems of 
sovereignty which lie ahead in the operation of the Community. 

The sovereignty of the Community is limited in two ways; one is a 
limitation of extensiveness, the other a limitation of intensiveness. The 
limitation on the extensiveness of the sovereignty of the Community is 


65 Treaty, Art. 95. The article refers to ‘‘. . . an adaptation of the rules concerning 
the exercise by the High Authority of the powers which are conferred upon it...?’? 
The reference to ‘‘rules’? ‘s not unambiguous, but the ambiguity is principally the 
result of translation of the word ‘‘ragles,’’? which has a broader meaning than the 
word ‘‘rules’’ and is meant here to include the applicable treaty provisions. 

66 Ibid., Art. 96. 
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briefly this: The Community is designed to be sovereign as to the produc- 
tion and distribution of coal and steel products within the boundaries of 
the six member countries; but it is to have no sovereign rights as regards 
dealings outside these boundaries. That is the theory, at least. The ap- 
plication of the theory, as we have seen, is somewhat less than perfect. 
And there is a possibility that the compulsion of events may ultimately 
impair the application of the theory further. The need to deal efficiently 
with the outside world in coal and steel matters and the need for external 
trade to follow a course which is not inconsistent with the concept of a 
common internal market may, in the end, break down the neat theoretical 
dichotomy which the treaty’s drafters sought. 

The limitation of intensiveness can be summed up with the statement 
that the treaty’s drafters have tried to confine the sovereign powers of the 
Community to those activities which have the most direct bearing on coal 
and steel production and distribution. But indirect’ powers which could 
profoundly affect the operation of the Community are only imperfectly 
controlled. In this arrangement, eventual conflicts are certain. The na- 
tional interests of the member states and the demands of national labor or 
capital or consumer groups from time to time will force these states to 
consider taking measures inimical to the common market concept. When 
that happens—and it will surely happen early in the life of the Community 
—the states will be confronted with the choice either of integrating their 
respective economies further, or of trying to modify the steps which they 
have already taken. This is the decision which will determine whether the 
Schuman Plan will prove to be the nucleus for a federated Europe or an 
experiment without long-term historical significance. 


CODIFICATION OF INTERNATIONAL ARBITRAL 
PROCEDURE 


By KENNETH S. CARLSTON 


Professor of Law, University of Illinois 


Some years ago the author took occasion to review the rôle of international 
arbitration in the postwar world, concluding with the suggestion that the 
work of refining its technique and usefulness should continue to be 
pressed.! Specific tasks to which such work might be directed were earlier 
suggested in the author’s study, The Process of International Arbitration, 
ineluding the task of preparation of ‘‘draft arbitration conventions and. 
procedural rules which, with such further refinements in each individual 
arbitration as may be required, could serve as a basis for future arbitration 
proceedings.’’? It was further pointed out that: ‘‘The voluminous body of 
decisions of international tribunals must be brought together in an ordered 
system which will enable them to be later readily found by tribunals and 
advocates.’ 3 

The United Nations has in the past few years made a number of con- 
tributions to the development of international arbitration. A study of 
arbitration conventions was published under the title ‘‘Systematic Survey 
of Treaties for the Pacific Settlement of Disputes 1928-1948.’’* A collec- 
tion of reports of international arbitral decisions is being published in the 
series, Reports of International Arbitral Awards, the fourth volume of 
which recently appeared.” A study of the relevant sources of international 
arbitral awards will be found in ‘‘ Ways and Means of Making the Evidence 
of Customary International Law More Readily Available.’’* The Inter- 
national Law Commission at its first session in 1949 decided to give priority 
to three topics for codification, among which was the law of international 
arbitral procedure. Professor Georges Scelle was appointed special rap- 
porteur to study this topic. At the second session of the Commission Pro- 
fessor Scelle submitted his report containing a preliminary draft of a code 
of arbitral procedure.” The draft was considered by the Commission, cer- 

1K. 8. Carlston, ‘‘International Arbitration in the Postwar World,’’ Missouri Law 
Review, Vol. 13 (1948), p. 133 at p. 142. 

2K. 8. Carlston, The Process of International Arbitration (New York, 1946), p. 
261 (hereinafter cited as ‘‘Carlston’’). 3 Iå., p. 264. 

4U. N. Pub, Sales No. 1949.V. 3. The exhaustive compilation of A. M. Stuyt, Survey 
of International Arbitrations 1794-1938 (The Hague, 1939, hereinafter cited as 
*¢Stuyt?’), must of course be remembered in this connection. 

5U. N. Pub. Sales Nos. 1948.V. 2.; 1949. V. 1; 1949.V. 2; and 1951. V. 1. 

6U. N. Doe. A/CN.4/6, March 7, 1949. 

TU. N. Doc. A/CN.4/18, March 21, 1950. 
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tain views were expressed by members of the Commission, and it was 
decided to request the special rapporteur to submit at the next session of 
the Commission a revised draft which would take such views into account.® 
At the third session of the Commission Professor Scelle presented a Second 
Report on Arbitration Procedure,® but not until its fourth session in 1952 
did the Commission agree upon a Draft on Arbitral Procedure.*®? This 
draft was to be communicated by the Secretary General to governments and 
to be made public. It is contemplated that a final draft on arbitral pro- 
cedure will be drawn up by the Commission at its fifth session and sub- 
mitted to the General Assembly. 

In the meantime, use of the process of arbitration as a means for the 
settlement of international controversy has manifested itself in the eco- 
nomic * as well as the political sphere, notably, in the latter case, in the 
arbitration tribunal provided for in the Contractual Agreements reached 
between the Three Powers and the German Federal Republic? An In- 
ternational Claims Commission was established in the Department of State 
pursuant to the International Claims Settlement Act of 1949.5 The Com- 
mission has since established its Rules of Practice and Procedure.* 

The Draft on Arbitral Procedure of the International Law Commission, 
however, followed previous attempts to codify international arbitral pro- 
cedure by leaving open the form which the procedural rules should take 
and instead dealing with what might be termed the general principles of 
international arbitral law. The Draft directs the parties to specify in the 
compromis ‘‘the procedure to be followed, or provisions for the tribunal to 
establish its own procedure’’ (Article 9 (g)). It also provides that: ‘‘Sub- 
ject to any provision in the compromis concerning the procedure to be 
followed by the tribunal, the tribunal shall be competent to formulate the 
rules of procedure to be followed’’ (Article 13). Similar approaches were 
adopted in the code of 1875 of the Institute of International Law, the 


8 Report of the International Law Commission covering its Second Session 5 June-29 
July 1950, General Assembly, 5th Sess., Official Records, Supp. No. 12 (4/1316), pp. 
18-21; this JOURNAL, Supp., Vol. 44 (1950), pp. 140-145. 

2U., N. Doe. A/CN.4/46, May 28, 1951. 

10 Report of the International Law Commission covering the Work of its Fourth 
Session 4 June-8 August 1952 (A/2163); this JOURNAL, Supp., Vol. 47 (1953), pp. . 
1-28. Messrs. Hudson (United States), Kozhevnikov (U.8.8.R.), and Zourek (Ozecho- 
slovakia) voted against the draft as a whole. 

11M. Domke, ‘‘ Arbitration in Inter-Governmental Economic Relations,’? Arbitration 
Journal (New Series, 1952), Vol. 7, p. 73. 

12 Senate Execs. Q & R, 82d Cong., 2d Sess.; Department of State Bulletin, Vol. 26, 
No. 676 (June 9, 1952), -pp. 889-890. 

18 64 Stat. 12, 22 U.S.C.A.Secs. 1621-1627; this JOURNAL, Supp., Vol. 45 (1951), p. 58. 

1415 Fed. Reg. 8675-8678 (1950). 

15 Projet de règlement pour la procédure arbitrale internationale, Arts. 12 and 15, 
Annuaire de UVInstitut de Droit International (1877), Vol. 1, p. 126 at pp. 129, 130 
(hereinafter cited as ‘‘ Projet, 1875”). 
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Hague Conventions for the Pacifice Settlement of International Disputes ` 
of 1899 and 1907,1* the General Act of September 26, 1928," the Revised 
General Act for the Pacific Settlement of International Disputes of April 
28, 1949,18- and the Pact of Bogotá of April 30, 1948.° The paucity of 
detailed, technical procedural studies in the literature has previously been 
noted by the author.” 

Accordingly, it is the purpose of the present paper to formulate a draft 
compromis for a typical ad hoc international arbitration and a draft set of 
procedural rules therefor, in such form that they could be immediately used 
in practice, together with various alternative provisions which would enable 
them readily to be mclded to fit the needs of particular cases. An ad- 
ditional purpose in preparing the draft compromis and procedural rules 
was to suggest certain provisions which might lessen or eliminate some of 
the causes of dissatisfaction with the arbitral process noted in the author’s 
earlier study of this subject. The rather frequent footnote references 
herein to such study are made to indicate the collection of pertinent au- 
thorities there afforded. Among others, the following guides for action 
were adopted: 

1. The provisions should be drawn from and geared to practice. The 
one pre-eminent aim in fashioning the instrument of arbitration is that it 
shall be acceptable to the parties. That is to say, it should be so shaped 
that parties will be ready to adopt it as a means for the settlement of their 
disputes because of its fairness, judicial quality, and respect for established 
processes of law. 

2. The provisions should conduce to expedition, economy and flexibility 
in the proceedings. For example, there are theoretical advantages in an 
arbitral tribunal composed of five members. However, out of fifty-nine 
arbitrations conducted during the years 1920 to 1929 only four involved 
tribunals of five members. The practical difficulties of selection and ad- 
ministration, as well as the added expense, outweighed theoretical perfec- 
tion. Consequently, the tribunal herein proposed comprises three members. 
If the parties should wish the number to be otherwise, modification of the 
language of the draft compromis can readily be made. 


16 Arts, 49, 74, respectively, J. B. Scott, Reports to the Hague Conferences of 1899 
and 1907 (Oxford, 1917), pp. 40 and 304 (hereinafter the Hague Convention for the | 
Pacifie Settlement of International Disputes of 1907 and its source will be cited as 
‘(Hague Convention of 1907?’). 

17 League of Nations Treaty Series, Vel. 93, p. 843. 

18 U. N. Treaty Series, Vol. 71, p. 102. 

19 Pan American Union, Law and Treaty Series, No. 24. 

20 Op. cit. (supra, note 2) at pp. 4-5, particularly note 3; see generally in this 
connection id., at pp. 29-30. 

21 Op. cit. (supra, note 2); see also Carlston, ‘‘Procedural Problems in International 
Arbitration,’’ this JOURNAL, Vol. 39 (1945), p. 426. 
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3. The provisions should be adaptable to different types of proceedings 
and should recognize that there are differences in the systems of law under 
which parties approach the proceedings. The arbitrations for which the 
compromis and rules are drafted are ad hoc arbitrations. They may con- 
cern one or many disputes. The parties involved may be familiar with 
either the civil law or the Anglo-American common law. To the extent 
possible, these variables should be taken into account in the drafting of the 
provisions. 

4, The provisions should be designed to make the tribunal a judicial 
body in matters of procedure as well as in matters of substantive law. 
There is an age-old problem in international arbitration of bringing tribu- 
nals to a realization of the importance of procedural rules and ensuring 
respect for their impartial and inexorable application. While adherence 
to procedural rules must not go so far as to deny or diminish substantial 
justice to the parties, respect for procedural rules is also an element of 
justice. It has generally been the practice for each arbitral tribunal to 
formulate its own rules of procedure. They have tended to borrow their 
rules from some other prior arbitration without particular regard for their 
appropriateness to the particular case and occasionally without even- 
` handed justice in their administration.” It was felt that, by incorporating 
the rules in the compromis in advance, the attention of the parties would 
be drawn to the need for careful formulation of the rules applicable to their 
proceeding; the tribunal would thus be brought under a rule of law in 
matters of procedure as well as of substance, and yet, by providing for the 
power in the tribunal to amend the rules,” the door would not be closed to 
such modifications as experience might later demonstrate to be necessary. 

With these prefatory remarks we are now in a position to set forth a draft 
compromis and a draft set of procedural rules, each with such alternative 
or suggested additional articles as might be desirable to fit individual cases 
and each annotated to the pertinent literature. In the annotation afforded 
for the draft articles hereinafter set forth, comment will be made where 
pertinent concerning any applicable provisions in the recent Draft on 
Arbitral Procedure of the International Law Commission. 


ANNOTATED DRAFT COMPROMIS 


c and —— desiring to settle and determine amicably 
the [dispute] hereinafter more fully set forth, have decided to conclude a 
convention with this object, and to this end have named as their respective 
plenipotentiaries : 


Who, after having communicated to each other their respective full 
powers, found to be in due and proper form, have agreed upon the following 
articles: 


22 Id., See. 2, 23 Infra, Rules of Procedure, Art. 39. 
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ARTICLE I 


The Governments of ————————. and of —————-—, hereinafter 
referred to as ‘‘the Governments,” mutually agree to constitute a 
tribunal hereinafter referred to as ‘‘the Tribunal,’’ for the purpose of 
deciding the [dispute] referred to it under the provisions of Article TI. 
The Tribunal shall consist of a chairman and two national members. 

The chairman shall be chosen by the Governments and shall be a 
jurist of repute of different nationality from that of the Governments 
and shall have had no connection with either of them or with the 
subject-matter of this arbitration calculated to influence his judgment. 
The Governments shall each nominate one of the national members, 
who may be chosen from among their respective nationals, and shall 
each be a jurist of repute and shall have had no connection with the 
subject-matter of this arbitration calculated to influence his judgment. 

In the event of failure to nominate any member of the Tribunal 
within three months after the exchange of ratifications of this con- 
vention, such member or members shall be chosen by the President of 

. the International Court of Justice. The latter, however, shall be 
deemed to be disqualified from acting if he shall be a subject of one of 
the Governments or shall have had any connection with either of them 
calculated to influence him in making his appointment hereunder. 

If the President is disqualified or prevented from acting, the ap- 
pointment of the member or members in question shall be made by 
the Vice Presider:t of the Court, who shall also be subject to the same 
qualifications for making the appointment as the President. If the 
Vice President is disqualified or prevented from acting, the appoint- 
ment shall be made by the oldest member of the Court meeting the 
qualifications hereunder for making the appointment. 

In the event of the death, incapacity or disqualification of any 

_member of the Tribunal, or in the event of a member omitting or 
ceasing to act as such, his successor shall be chosen as soon as possible, 
the Governments following, in the matter of such selection, the same 
procedure provided above for the selection of his predecessor. 

The Tribunal shall meet at ———————— within three months after 
the date when the last of the members of the Tribunal shall have 
formally accepted his appointment, when it shall, if possible,. fix the 
time-limits within which the respective pleadings shall be filed as 
provided in the rules of procedure hereinafter in Article III set forth. 


Comment 

A number of factors must be borne in mind in discussing the constitution 
of an arbitral tribunal: 

1. The tribunal ts an ad hoc body. We are first of all concerned with 
a situation in which the parties involved have determined not to resort to 
an established jurisdiction such as the International Court of Justice but, 
instead, to an ad hoc body. Any number of factors may have influenced 
them in reaching that decision, but it is clear that always present among 
these will be the flexibility of the system of ad hoc arbitration and the fact 
that the constituency of the tribunal and its law and procedure are subject 
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to the will of the arbitrating parties. The purpose of the foregoing article 
is not to suggest what would be an ideal form for an arbitral tribunal to 
take from the purely theoretical standpoint, but rather the form of a 
tribunal which would be most likely to fit the needs of the parties in a 
typical case. 

2. Number of arbitrators. The number of arbitrators ideally should be 
five. Such a number would permit three, or a majority, to be chosen from 
third countries. In that manner, every possible assurance would be had 
that the tribunal would be impartial. For this reason, the Revised General 
Act of Arbitration 7* and most general treaties for the pacific settlement of 
international disputes 2° provide for the appointment of a tribunal of five 
members. However, out of 59 arbitrations conducted during the years 
1920 to 1929 only four involved tribunals composed of five members. The 
most frequently chosen numbers were one member (31 in total number) and 
three members (21 in total number). It should also be remembered that 
the Mexican Mixed Claims Commissions and a number of the war claims 
commissions were three-member tribunals. The Peace Treaties with Italy, 
Bulgaria, Hungary, and Rumania after World War II also provided 
for three-member arbitral tribunals. The reasons for the disinclination 
to use five-member tribunals are not difficult to see. Such a tribunal is 
expensive. It is more cumbersome to select and to administer. On the 
other hand, the parties desire simplicity and expedition above everything 
else. 

There is little functional difference between a three-member tribunal, 
two of whose members are nationals of the arbitrating parties, and a single- 
member tribunal. In both cases the decision is most likely to be effected by 
the neutral member. A single arbitrator will hear only the arguments of 
the agents of the opposing parties. A neutral member of a three-member 
tribunal will hear in addition the views of the two national members. The 
real question at issue in choosing between a three-member and a single- 
member tribunal is whether the parties care to incur the extra expense of a 
three-member tribunal in order to have the more careful deliberation 
brought about by the national arbitrators expounding the positions of their 
respective governments during the deliberations of the tribunal itself. 

Apparently states have sufficient confidence in the process of arbitration 
itself so that they do not feel that the presumed better assurance of im- 
partiality implied in a five-member tribunal is worth the extra expense and 
administrative detail involved. Accordingly, draft Article I above pro- 

24 Revised General Act for the Pacific Settlement of International Disputes, Apr. 
28, 1949, Art. 22, U. N. Treaty Series, Vol. 71, p. 102 (hereinafter cited as ‘‘ Revised 
General Act’’). 

25 United Nations, Systematic Survey of Treaties for the Pacific Settlement of In- 
ternational Disputes 1928-1948 (U. N. Pub. No. 1949. V. 3), p. 89 (hereinafter cited 
as ‘*Systematic Survey’’). 

26 E.g., Art, 26, Treaty with Bulgaria, this JouRNAL, Supp., Vol. 42 (1948), p. 193. 
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vides for a three-member tribunal. The language, however, can readily be 
modified to permit of the designation of either five members or a single 
member. The designation of the neutral member as ‘‘chairman’’ can also 
be changed to that of ‘‘umpire,’’ if the parties should decide to change his 
rôle in the arbitration. 

It is believed, however, that much of the dissatisfaction which parties 
sometimes have with the process of arbitration would be eliminated if 
parties would abandon the practice of three-member tribunals, save only 
when the third neutral member acts in the capacity of umpire rather than 
as chairman. Feller, in his study of the Mexican Mixed Claims Commis- 
sions, concludes that: 


It is a grave mistake to construct a tribunal out of two national mem- 
bers and one neutral member. Few men are capable of holding the 
balance between two contending national commissioners.”* 


The tendencies in the case of a three-member tribunal are that the neutral 
member will appear to lean more and more in the direction of one or the 
other of the national members, that decisions will be reached more often on 
the basis of compromise than on a basis of respect for law, and that dis- 
senting opinions and separate opinions will multiply. Certainly the course 
of the Mexican Mixed Claims Commissions, which were three-member 
tribunals, was not always a happy one. 

8. Qualifications of arbitrators. The qualifications of the arbitrators 
need not be provided for in the same detail in an ad hoc arbitration as in 
the case of an international court of permanent jurisdiction. A permanent 
international court or a permanent panel of arbitrators must be comprised 
of jurists of the highest reputation and probity if states are to have con- 


fidence in resorting tc these institutions.’ On the other hand, since the 


naming of the members of an ad hoc arbitral tribunal will primarily be in 
the hands of the parties, there can be little useful purpose served in setting 
forth their qualifications in the compromis, other than that each of them 
shall be a jurist of repute ° and shall have no connection with the arbitra- 


27 A, H. Feller, The Mexican Claims Gummissions 1923-1934 (New York, 1935), p. 317 
(hereinafter cited as ‘‘Feller’’). 

28 Art. 2, Statute of the I. C. J., Series D, No. 1 (2nd ed., 1947) p. 37: ‘‘persons of 
high moral character, who possess the qualifications required in their respective countries 
for appointment to the highest judicial offices, or are jurisconsults of recognized compe- 
tence in international law’’; Art. 44, Hague Convention of 1907, p. 300: ‘‘persons . . 
of known competency in questions of international law, of the highest moral reputation, 
and disposed to accept the duties of arbitrator’’; Art. 40 (1), Pact of Bogotá, April 
80, 1948, op. cit. (supra, note 19): ‘‘arbiter of recognized competence in questions of 
international law and of the highest integrity.’’ 

29 The phrase ‘‘jurist of repute’? is taken from the compromis in the Trail Smelter 
Arbitration, Convention of April 15, 1935, U. 8. Treaty Series, No. 893. It is felt to be 
sufficiently broad to permit the greatest flexibility in making appointments, while suf- 
ficiently precise to ensure that an arbitrator of recognized competence is appointed. 
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tion calculated to influence his judgment. It will be observed that this 
latter qualification must, in the above draft article, be satisfied by each of 


the arbitrators, and is, moreover, applicable at all times during the course | 


of the arbitration and is a ground of disqualification whenever the cir- 
cumstances may arise, whether prior to or during the arbitration. The 
same qualification is made applicable to the persons vested with the power 
. to appoint the third member of the tribunal under certain conditions as 
stated above. The third member of the tribunal, however, is in addition 
required to be ‘‘a jurist of repute of different nationality from that of the 
Governments and shall have had no connection with either of them. ... 
calculated to influence his judgment.’’ The purpose of this clause is to 


indicate the intent of the parties that a jurist of reputation shall be selee- ` 


ted who will, to the extent possible, be impartial in the controversy. The 
elause governing the qualifications of the arbitrators becomes of particular 
importance in the event it should become necessary to resort to the pro- 
cedure for appointing arbitrators applicable when the parties fail to act or 
agree on such appointment. It then directs the persons vested with the 


power of appointment in such circumstances in the performance of their ~ 


duty. 

4. Disqualification of arbitrators, vacancies in office. Attempts have 
been made to define with some precision the grounds for disqualification of 
arbitrators. Yet Ralston notes that ‘‘in the general run of protocols and 
in the Hague Conventions ... no provision whatever is made for chal- 
lenging either arbitrators or umpires either because of unfitness, personal 
prejudice, interest in the subject matter, or otherwise.” The above 


draft compromis does not attempt to provide a means for challenging | 


arbitrators, but instead establishes a procedure for appointing a substitute 
arbitrator in the event an arbitrator should become disqualified.2? The 
language employed is based on the experience of the United States-Panama 
General Claims Arbitration and the suggestion of United States Agent Bert 
L. Hunt. It was felt that the right of challenge was sufficiently estab- 


lished as a general principle of law so as not to necessitate an express pro- 


vision for it in the compromis. To deny such a right would clearly lead to 
the nullity of any ensuing award. Moreover, challenge of arbitrators 
selected by the parties themselves in an ad hoc arbitration is an event ex- 
tremely unlikely to occur. If the parties should agree to the appointment 


of an arbitrator with knowledge of circumstances affecting his impartiality . 


30 A. Acremant, La Procédure dans les Arbitrages Internationaus (Paris, 1905), pp. 
74-75 (hereinafter cited as ‘‘Acremant’’). 

81 J. H. Ralston, The Law and Procedure of International Arbitral Tribunals (Stan- 
ford, 1926), p. 35 (hereinafter cited as ‘‘Ralston’’); see Rules of Procedure, Inter- 
national Central American Tribunal, Ch. XII, this JOURNAL, Supp., Vol. 17 ay ; PP- 
96, 105. 

32 See Projet, 1875, p. 129; Hague Convention of 1907, Art. 59, p. 303. 

33 Report of the Agent for the United States, Department of State, Arbitration Beries, 
No. 6 (Washington, D. C5 1934), p. 28. 
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or capacity to act, in ganeral they shall be deemed to have waived their 
right to challenge him. If the circumstances of disqualification should 
arise subsequently to the appointment, the parties may choose a new ar- 
bitrator.** A defect rendering the arbitrator absolutely incapable of ful- 
filling his task, however, cannot be deemed to have been waived and can be 
raised whenever it becomes apparent. The objection of lack of capacity 
must be raised promptly ** and should be considered by the tribunal witk- 
out the participation of the challenged arbitrator. If that should prove to 
be impossible, as, for example, in a single- member tribunal, the parties will 
have to resolve the question by agresfcrit or, failing agreement, by a new 
arbitration.** 

` 5. Method of appointment. The necessity of a procedure to enable the 
appointment of any member of the tribunal upon the failure of the parties 
to make such an appointment was made evident in the recent dispute 
arising under the Treaties of Peace with Bulgaria, Hungary, and Rumania." 
The compromis will often provide a procedure for the appointment of the 
third neutral member upon the failure of the parties to agree thereon, but 
rarely covers the situation of a failure to appoint a national member.** 
Procedures hitherto suggested for the purpose of ensuring the appointment 
of arbitrators upon the failure of the parties to do so have either relied on 
designating third parties to make the necessary appointment? or on 
choosing the arbitrator from a list by lot. These procedures seem unduly 
cumbersome and complicated in arrangement compared to the method 
proposed above. The appointment as arbitrator should be accepted in 
writing.“ While the requirement that an oath of office be taken before the 
assumption of duties as a member of the tribunal still subsists in the In- 
ternational Court of Justice,*? in general the taking of such an oath has 
fallen into disuse in ad hoc arbitrations, as reliance is had instead on the 
character and repute of the arbitrators named.*? Moreover, if the ap- 


34 Acremant, p. 119; O. Hoijer, La Solution Pacifique des Litiges Internationauz 
(Paris, 1925), p. 257; of. Carlston, p. 170. . 
35 Projet, 1875, Art, 14, pp. 129-130.. 
36 A, Mérigahac, Traité Théorique et Pratique de l’ Arbitrage International (Paris, 
1895), pp. 252-254 (hereinzfter cited as ‘‘Mérignhac’’); see Acremant, pp. 119-120. 
37 See Carlston, ‘‘Interpretation of Peace Treaties with Bulgaria, Hungary and Ru- 
mania, Advisory Opinions of the International Court of Justice,’’ this JOURNAL, Vol. 44 
(1950), p. 728. 
38 E.g., Treaty of Trianon of June 4, 1920, Art. 239 (a), British and Foreign State 
- Papers, Vol. 113, pp. 599-600, involved in the Hungarian Optants case, aie Secs. 37 
and 56. 
39 Revised General Act, Art. 23; Hague Convention of 1907, Art. 45, p. 300. 
40 Pact of Bogota, April 39, 1948, Art. 40, op. cit. (supra, note 19). 
41 Projet, 1875, p. 128. 
42 Statute, Art. 20, Rules of Court, Art. 5, Series D, No. 1 (2d ed., 1947), pp. 41, 56. 
48 Acremant, pp. 105-106; but see Art. 2, Convention between the U. 8. and Mexico 
‘of Sept. 8, 1923, U. 8. Treaty Series, No. 678. 
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pointment be offered and accepted in writing and reference be made therein 
to the terms of the compromis as governing such appointment, the taking of 
an additional oath of office would seem to be an unnecessary duplication. 

Seat of tribunal; place of meetings. The above article leaves open for 
determination by the tribunal the place of its meetings, save only for the 
first meeting. The tribunal is thereby left free to select whatever place 
will best serve the convenience of all concerned. (For further discussion 
of this question see Comment under Article 2, Rules of Procedure, infra.) 

Relevant provisions of Draft on Arbitral Procedure of the International 
Law Commission. No recommendation is made as to the number of arbi- 
trators in the Draft on Arbitral Procedure prepared by the International 
Law Commission, full freedom being accorded the parties in this respect 
(Article 4). The Commission would require that each of the arbitrators 
“should be chosen from among persons of recognized competence in inter- - 
national law” (Article 4), a phrase which is sanctioned by practice.4* The 
phrase used in the instant Article I, ‘‘jurist of repute,’’ has also been used 
in practice ** and is sufficiently broad to permit the greatest flexibility while 
it is sufficiently precise to ensure that the necessary standards of competency 
are maintained. It is not impossible that the Commission’s qualification 
would be used by captious litigants to contest the appointment of Justices 
from the Supreme Court of the United States, who have in the past acted 
as international arbitrators and yet who conceivably might be said not to 
have theretofore achieved ‘‘recognized competence in international law.’’ 
It must be remembered that the proposed phrase is appropriate to inter- 
national adjudication, from which it is derived, since the quality of the 
judges bears directly on the respect and confidence to be accorded the 
international court by the states of the world, but that in ad hoe arbitra- 
tions the naming of the arbitrators will be primarily in the hands of the 
parties litigant who will select their arbitrators on the basis of such quali- 
fications as will most likely conduce to a final settlement of the particular 
dispute. 

The procedure for appointing arbitrators upon a failure of parties to 
do so is somewhat simpler and more expeditious under the above Article I 
than under corresponding Article 3 of the Commission Draft. The latter 
includes an additional step of reference to third states to make such 
appointments, upon the failure of which the necessary appointments are 
to be made by the President of the International Court of Justice and 
certain other members in rotation, if any one of them shall. be prevented 
from acting. It may be observed that experience has shown that the draft- 
ing of a provision in the compromis covering the procedure for the re- 
placement of an arbitrator is somewhat a matter of art.‘¢ 


44 Supra, note 28. ` 45 Supra, note 29. 
46 Supra, note 33. 
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ARTICLE II 


The Tribunal shall finally decide, in accordance with the principles 
of international law, justice, and equity,—([dispute]. 


Comment 


Statement of question for decision. The dispute or disputes pending 
between the parties which are to be referred to the tribunal for decision 
should not be referred to in general terms, but the exact question or ques- 
tions for decision by the tribunal should be stated with careful precision.* 
Thus the clear and exact manner in which the questions to be decided by the 
arbitrator were stated in the compromis, in the dispute between the United 
. States and Great Britain involving the boundary between the United 

States and Canada in the San Juan Channel, constrained the arbitrator 
to decide on the exact point desired to be resolved and thereby conduced 
to the ready acceptance of the award by the parties.* 

Law applicable. Usually the compromis will state the law which the 

tribunal is to apply in deciding the dispute. If it-should be silent on 
this matter, then the tribunal should decide on a basis of international 
‘law.*® There is no one formula setting forth the law to be applied by 
the tribunal which will be appropriate for all cases. In some instances, 
as in the Alabama Claims Arbitration, the German-American War Claims 
Arbitration, and the arbitration of the claims against Mexico arising out 
of the revolutionary disturbances of 1910-1920, the parties will desire to 
lay down specific rules to be applied by the tribunal. In others, the 
parties may desire a Cecision on the basis of equity." A case in which 
it is doubtful whether there is any applicable international law should 
not be submitted to a tribunal for decision on the basis of international 
law, but, instead, on the basis of justice and equity or ex aequo et bono. 
The phrase ‘‘international law, justice and equity’’ above set forth has 
been used in a number of arbitrations and accordingly has had the benefit 
of considerable judicial construction. It evidences the intent of the parties 
that a decision on the basis of legal rules and legal reasoning is desired, 
yet it affords sufficient flexibility so that the tribunal can render a de- 
cision consonant with law and justice and not be constrained to pronounce 
a non liquet for the lack of applicable law." 


47 Carlston, pp. 33-34. 

48 J. B. Moore, History and Digest of the International Arbitrations to Which the 
United States Has Been a Party (Washington, D. C., 1898), Vol. 1, pp. 226-236. 

49 Projet, 1875, Art. 18, p. 131; Mérignhac, p. 296; Carlston, p. 80. 

50 Carlston, p. 159, 

51 Id. at p. 158, and Sees. 46-50, for a discussion of the meaning of the terms ‘‘equity’’ 
and ‘‘ex aequo et bono’’; see also M. O. Hudson, The Permanent Court of International 
Justice 1920-1942 (New York, 1943), pp. 615-621. 
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Relevant provisions of Draft on Arbitral Procedure of the International 
Law Commission. Article 12 of the Draft has two paragraphs which are 
apparently intended to be disjunctive in application. The first of these 
provides that: ‘‘In the absence of any agreement between the parties 
concerning the law to be applied, the tribunal shall be guided by Article 
38, paragraph 1, of the Statute of the International Court of Justice.” 
The second flatly provides that: ‘‘The tribunal may not bring in a finding 
of non liquet on the ground of the silence or obscurity of international law 
or of the compromis.” If the second paragraph is intended to be read 
independently of the first paragraph and to apply to any international 
arbitration, without regard to whether it has adopted as the applicable 
law the provisions of Article 38, paragraph 1, of the Statute, then, as 
stated in the Commission’s comment on this article, the article indeed ‘‘con- 
tains one of the most important stipulations in the whole Draft.’’ 

If the compremis should provide, either expressly or as a result of the 
application of Article 12, paragraph 1, of the Draft, that the provisions of 
Article 38, paragraph 1, of the Statute shall be the governing law, then 
there is support for the view that the tribunal should not declare a non 
liquet for the lack of pertinent rules of international law.®? If the com- 
promis should, however, express the desire of the parties that a decision 
should be reached on the basis of international law exclusively, a failure by 
the tribunal to carry out that command would entrain the nullity of the 
ensuing award.® Hitherto, a desire by the parties that a decision should 
be reached even in the absence of applicable international law would be 
expressed in the compromis in a grant of power to decide ex aequo et bono. 
In such circumstances the tribunal is not to reach its decision on its sub- 
jective views of equity, but is to arrive at a decision consonant with justice 
and by means of a faithful application of legal principles and judicial 
reasoning, though not necessarily with strict adherence to technical rules 
of law. A clear grant of power so to decide is necessary.™ 

If the tribunal were directed by the compromis to reach its decision 
solely according to the rules of international law and such rules should be 
lacking, it is questionable whether the tribunal would be in a position to 
enter any decision other than a non liquet. In its comment on Article 9 
(g) of its Draft, however, the International Law Commission states that 
it ‘‘takes the view that the tribunal is always entitled to adjudicate on the 
basis of general principles of law considered to be rules of positive law 
{presumably even in the absence of applicable rules of international law], 
but is not entitled . . . to judge contra legem, without the consent of the 
parties.’’ 


52H, Lauterpacht, The Function of Law in the International Community (Oxford, 
1933). . 
58 Carlston, Bec. 41. 54 Id., Bec. 46. 
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ARTICLE III 


The procedure to be followed by the Governments and by the 
Tribunal in this erbitration shall be pursuant to the rules of pro- 
cedure hereinafter set forth: 


Comment 


It will here be necessary to set forth those rules of procedure which are 
deemed most suitable for the particular arbitration. For this purpose 
resort may be had to the annotated draft rules of procedure below, page 
226. 

Relevant provisions of the Draft on Arbitral Procedure of the Inter- 
national Law Commission. As with previous attempts to codify interna- 
tional arbitral procedure,®> the troublesome and perplexing details of 
procedure, in the sense of rules regulating the litigious proceedings, are 
left to formulation by the tribunal itself with the provision that: ‘‘In the 
absence of any agreement between the parties concerning the procedure of 
the tribunal, the tribunal shall be competent to formulate its rules of 
procedure’’ (Article 18). The items which the compromis should cover 
are listed, without much suggestion as to the substance thereof, in Article 
9, including the provision that the ‘‘compromis . . . shall specify . . . the 
procedure to be followed, or provisions for the tribunal to establish its 
own procedure.’’ 


ARTICLE IV 


The decision of a majority of the members of the Tribunal shall be 
the decision of the Tribunal. 


Comment 


Method of reaching award. When a tribunal is composed of more than 
one member, it becomes desirable to specify the method of reaching a 
decision. In the absence of any such provision, it would seem that the 
decision of a majority of the members would be the decision of the 
tribunal. The above draft reflects the customary language of provisions 
covering this question. 

Withdrawal of arbitrator; default judgments. It will be observed that 
the last paragraph of Article I supra does not cover the case when an 
arbitrator withdraws from the deliberations of the tribunal under the di- 
rection of his government, as has upon occasion occurred.** Does’ the 
tribunal have the power to enter a default judgment in such circumstances? 
Does any such power extend to a case in which the tribunal has had the 


55 Id., Sec. 6. 

56 Ralston, pp. 109-110, citing the St. Croix River case under the Jay Treaty and the 
Reserved-Fisheries Claims with Great Britain; see Projet, 1875, Art. 21, p. 132; Hague 
Convention of 1907, Art. 78, p. 306. 57 Carlston, Sees. 13, 14. 
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benefit solely of an ex parte presentation and discussion by one of the 
governments only? While international precedent is not altogether clear 
upon these questions, it is believed that tribunals do not have the power 
to enter default judgments except when expressly authorized by the 
compromis." There is obviously no objection to including such a pro- 
vision in the compromis, but it is felt extremely unlikely that any govern- 
ment would agree to such a grant of power and, if in the exceptional case 
a government might be so inclined, it would hedge its acceptance of the 
principle with carefully defined limitations, In other words, and para- ' 
phrasing the concepts of Eugen Ehrlich, ‘‘the Legal Provisions must not 
be too far from the Living Law of custom.” The conditions of the pro- 
posed draft compromis should not be so onerous that it will not be resorted 
to by states. Accordingly, no provision covering default judgments is 
included. The language of this article should, however, be considered in 
conjunction with- that of Articles VIII and IX infra covering revision 
and appeal. 

Relevant provisions of Draft on Arbitral Procedure of the International 
Law Commission. The Draft provides that ‘‘ All questions shall be de- 
cided by a majority of the tribunal’’ (Article 19, paragraph 2), yet per- 
mits tribunals to be composed of an even number of arbitrators, such as 
two (Article 4, paragraph 2). It would seem unwise to envisage the 
constitution of tribunals in which a stalemate can occur by virtue of an 
equal division among the members." It is the function of tribunals to 
decide disputes. 

The Commission’s Draft would limit the withdrawal of an arbitrator, 
either of his own volition or on the request of the government which has ap- 
pointed him, to ‘‘exceptional cases’’ and then only ‘‘with the consent of the 
other members of the tribunal’’ (Article 7, paragraph 1). The Draft fur- 
ther provides that: ‘‘Should the withdrawal take place, the remaining mem- 
bers shall have the power, upon the request of one of the parties, to continue 
the proceedings and render the award’’ (Article 7, paragraph 3). This 
last provision is apparently to prevail over all provisions to the contrary 
which the parties may include in the compromis (Article 9 (e) and (f)). 
Replacement of an arbitrator during the course of.the proceedings is ex- 
pressly prohibited except with the consent of all the parties (Article 5). 

The question arises whether the International Law Commission Draft 
introduces one rule of law for single-member tribunals and another for 


58 Id. at Sec. 11; see Carlston, supra, note 37, as well as discussion in Report of the 
International Law Commission covering its Second Session 5 June-29 July 1950, General 
Assembly, 5th Sess., Official Records, Supp. No. 12, pp. 20-21 at par. 180 (U. N: Doc. 
A/1316); this JOURNAL, Supp., Vol. 44 (1950), p. 145. : 

59 Such bodies are more properly known as ‘‘joint commissions.’? See ©. ©. Hyde, 
International Law Chiefly as Interpreted and Applied by the United States (2d rev. ed., 
Boston, 1945), Vol. 2, p. 1644. 
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tribunals having more than one member. While a single arbitrator could 
act as his own judge on the question of whether an ‘‘exceptional case’’ was 
present and consent to his own withdrawal, the single-member tribunal 
obviously could not in such case ‘‘continue the proceedings and render 
the award.’’ . The arbitrator could in such case then be replaced with the 
consent of all the parties (Article 5), a condition which applies in any 
situation in which a sole arbitrator ceases to act. Thus the limitations on 
the power of withdrawal envisaged by the tribunal would appear to apply 
only to tribunals of more than one member. 

Even in the circumstances contemplated by the Draft, namely, the 
existence of an ‘‘exceptional case’’ and the granting by the tribunal of 
consent to withdrawal, the party whose arbitrator was thus withdrawn 
faces the risk of a decision by a truncated tribunal other than the tribunal 
originally contemplated and agreed upon, for, in such case and upon 
motion of the other party, ‘‘the remaining members shall háve power... . 
to continue the proceedings and render the award” (Article 7). 

In the first place, it would seem unwise and illogical thus to distinguish 
between single-member tribunals and tribunals of more than one member. 
No premium on the use of the former should be introduced. In the second 
place, if all the conditions envisaged by the Commission have been met 
and a withdrawal has properly taken place, the party whose arbitrator 
has thus been withdrawn should have an unimpaired opportunity to re- 
place him before the proceedings continue. Adherence to existing practice 
here seems preferable as against the Commission’s innovation. 

The Commission’s Draft would authorize tribunals to enter default judg- 
ments (Article 20). That such a provision is not altogether supported by 
law and practice seems to be recognized in the Commission’s comment 

- that the article represents ‘‘a step forward in the law of arbitral pro- 
cedure.” As above noted, the Draft would preclude the parties from 
including in the compromis any provision overriding those of Article 7, 
paragraph 3, but contains no corresponding language which would de- 
prive the parties of the privilege to include in the compromis an express 
denial of any power in the tribunal to enter a default judgment. 

A few general observations concerning the approach of the International 
Law Commission to the codification of the law of international arbitral 
procedure may be appropriate at this point. First, to the extent that the 
Draft on Arbitral Procedure represents a codification of rules of applicable 
international law established in practice, the Draft in general has in it few 
provisions representing statements of principles not previously included in 
essentially similar language in prior statements-of rules relative to inter- 
national arbitral procedure, such as the Hague Convention of 1907 and the 
Revised General Act. The absence of a formulation of rules of procedure 
in the strict sense of the term has previously been noted. Second, the 


60 Supra, p. 204. 
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Draft seeks to establish, through a number of provisions which are ac- 
knowledged to be innovations, a form of arbitration which the Commission 
describes as ‘‘judicial arbitration . . . based on the necessity of provision 
being made for safeguarding the efficacy of the obligation to arbitrate.’’ 
These provisions include, in addition to the restrictions on the right of 
withdrawal and the authorization of default judgments previously noted, 
a provision covering what may be termed a compulsory compromis, namely, 
the drawing up of a compromis for an arbitration by others when the 
parties themselves fail to do so after entering into an undertaking to 
arbitrate (Arti¢le 10). 

While it is desirable to call attention to the verious circumstances in 
which an agreement to arbitrate may be rendered nugatory by an ob- 
structive attitude taken by one of the parties, as the Commission does, it 
may be questioned whether the larger interests of the international com- 
munity will be served by transforming the existing conception of ad hoc 
arbitration into the conception of judicial arbitration as envisaged by the - 
Commission. For it must be remembered that arbitration is but one of a 
number of means for pacific settlement of disputes available to parties; ™ 
that the International Court of Justice is already available to parties in 
dispute with an established procedure of judicial settlement such as the 
Commission would like to create for ad hoc arbitration; that the strength 
of the existing system of international arbitration as a means for the pacific 
settlement of disputes lies in its flexibility and responsiveness to the will 
of the parties, even though as a procedure it is subject to the interruptions 
which the Commission now seeks to remedy; that these interruptions or 
breakdowns of arbitration have in practice been few in number as against 
the great number of international arbitrations which have taken place 
successfully; that many of these breakdowns could have perhaps been 
avoided by a more skilled use of technique; and, finally, that the ultimate 
end to be sought is to preserve all the various procedures developed 

‘through history which will conduce to the amicable settlement of inter- 
national disputes. Abuse of the privileges of the process of arbitration 
which has upon occasion oceurred does not necessarily mean that those 
privileges should be destroyed when their existence represents a continuing 
safeguard to the great number of states and a strong inducing factor 
leading them to adopt the process as a means for the settlement of their - 
disputes. The theoretical perfection of the process should not be carried 
to the point where it loses its unique identity, merges with the system of 
adjudication of the International Court of Justice, and discourages resort 
to the arbitral process by states. 


61 U, N. Charter, Art. 33, par. 1. 
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ARTICLE V 


The Tribunal shall render an award within from the close of 
its proceedings, except that if the proceedings or deliberations of 
the Tribunal shall be interrupted by an undue delay on the part of one 
of the Governments in the presentation of its case or by the temporary 
incapacitation of one of the members of the Tribunal or otherwise, 
the Tribunal shall be authorized to extend the term of its existence 
for a period of time not exceeding that of such interruption, provided, 
however, that such extension of term shall not exceed g 








Comment 


Term of tribunal. While in the interest of expedition it is desirable 
that the compromis should include a provision covering the time within 
which the tribunal should complete its labors, this provision should not 
become an instrument of oppression or injustice. For if one of the parties 
should unduly delay its presentation of its case, the tribunal will not be 
prone to refuse altogether to admit the late pleading or evidence.!? The 
party which is diligent in meeting its obligations in the prompt submission 
of its pleadings, evidence and arguments will in such circumstances be 
_ put at a disadvantage if it attempts to meet the time limits of the com- 
promis. The difficulties were succinctly summarized by United States 
Agent Hunt in the United States-Panama General Claims Arbitration as 
follows: 


The delays on the part of the Panamanian Government in filing its 
pleadings finally totaled 62 months and 11 days, whereas the pleadings 
of the United States were filed a net total of 10 months and 23 days 
ahead of time. Panama thus gained, and the United States lost, a 
total of 73 months and 4 days in the matter of pleading 26 cases. As 
a matter of fact, the Government of Panama so neglected the pleadings 
in its own cases in several instances that, in order to allow them to come 
before the Commission for adjudication during its existence, the 
United States was compelled to forego some of the time allowed for 
the filing of its reply briefs (60 days) and, in several cases, filed such 
pleadings, as an accommodation to the Panamanian Government, in 
30 days or less. See schedule of pleadings, post, p. 854. Future 
claims conventions should contain provisions making a repetition of 
this condition impossible without proper excuse or appropriate penal- 
ties.°° 


It is the purpose of the above clause to include a means of regulating 
~ the difficulty pointed out by Agent Hunt. If the tribunal should deter- 
mine that one of the parties has unduly delayed its presentation of its 
cases, the tribunal would then be authorized to extend the term of its 
existence for a commensurate period. The above clause is not made limita- 
ive, however, but is rather declaratory of a general principle. Thus the 


62 Carlston, pp. 25-26, 68 Op. cit.- (supra, note 33), at p. 18. - 
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temporary incapacitation of a member of the tribunal may also be the 
cause for an extension of time.** Provision for a fixed period beyond which 
no extension of term can be made is included. 

The period of time set forth in the above article is not measured from 
the date of the first meeting of the tribunal or some other date not neces- 
sarily directly related to the course of the litigious procedure before the 
tribunal, but instead is fixed to begin with the close of the proceedings 
before the tribunal, a date clearly defined in the draft rules of procedure 
referred to in Article III supra. 

Relevant provisions of the Draft on Arbitral Procedure of the Interna- 
tional Law. Commission. The Draft recognizes that the compromis shall 
fix ‘‘the time limit within which the award shall be rendered’’ (Article 
9 (h), see also Article 23) ; but is somewhat ambigucus as to the power and 
authority of the tribunal after the expiration of this period, for, in such 
case and if the parties have failed to agree on an extension of the period, 
the Draft provides that ‘‘the tribunal may refrain from rendering an 
award” (Article 23, italics supplied). The mandatory ‘‘shall refrain’ 
would seem to be preferable here. 


. [Alternative article for use in multi-claims arbitration] 


ARTICLE V 


The tribunal shall be bound to hear, examine and decide all claims 
over which it has jurisdiction within a period of months corresponding 
in number to one —— of the number of claims duly filed with it, such 
period to commence when the closing of proceedings in one of such 
claims shall first occur. If one of the Governments shall delay the 
presentation of one or more of its cases for a substantial period of time, 
the Tribunal shall be authorized to extend the term of its existence 
as above provided for a period of time not exceeding that of such 
delay or delays, provided, however, that such extension of term shall 
not exceed ——. 


Comment 


Term of tribunal in multi-claims arbitration. The above article stems 
from a suggestion made by Agent Hunt in the United States-Panama Gen- 
eral Claims Arbitration.® On the one hand, a provision limiting the time 
allowed the tribunal for reaching the award is desirable in order to avoid 
the proceedings’ becoming unduly protracted. On the other hand, fixed 
periods of times such as a term of years have often been insufficient, neces- 
sitating one or more conventions extending the life of the tribunal. If the 
compromis allows the filing of claims arising subsequently to its signature, 
it is impossible to forecast what these claims may be and the time required 
for their decision. The formula suggested has the advantage of making 


64 See generally in this connection Witenberg, pp. 284-288. 
85 Op. cit. (supra, note 33), at p. 25. 
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the term of the tribunal directly correspond to the magnitude of the labors 
before it. The fraction left blank could be ‘‘one-fourth,’’ ‘‘one-third”’ or 
‘‘one-half,’’ depending upon the complexity of the claims to be adjudicated. 
The measurement of the period of time is thus made independent of such 
irrelevant events as the exchange of ratifications, first meeting of the 
tribunal, etc., and instead is fixed upon the initiation of the litigious pro- 
ceedings. It is the time of the beginning of the work of the tribunal that 
should be controlling in fixing any period for the completion of its labors. 

The risk involved in the above article is that it may be subject to abuse 
and lead to an undue prolongation of the arbitration proceeding. For 
that reason a proviso is included at the end of the article whereby the 
parties may fix a period beyond which no such extensions of term may be 
made by the tribunal. 

` Artiste VI 


The award of the Tribunal shall be binding upon the Governments, 
which shall execute it in good faith. 


Comment 


Binding effect of award. The foregoing clause sets forth the obligations 
of the parties under international law in entering upon the arbitration of 
their dispute.** 

Relevant provisions af the Draft on Arbitral Procedure of the Interna- 
tional Law Commission. A similar provision appears in the Draft, which 
however, includes the additional provision that the ‘‘award is binding . . . 
when it is rendered’ (Article 27). The exact circumstances governing the 
time when the award becomes binding are set forth in detail in Article 33 
of the draft rules of procedure infra. 


ARTICLE VII 


Any dispute which may arise between the Governments as to the 
interpretation or execution of the award shall be submitted to the 
Tribunal for decision by a request emanating from one of the Govern- 
ments and jurisdiction for such purpose is hereby reserved. 

If it shall not be possible to reconstitute the Tribunal and no special 
agreement for the settlement of such dispute shall have been concluded 
between the Governments within six months from the date when one of 
them shall have requested the other to enter upon negotiations for the 
conclusion of such a special agreement, either of the Governments 
shall be entitled to submit such a dispute, by means of an application, 
to the International Court of Justice for judgment. 


Comment 


Interpretation of award. A special provision in the compromis is neces- 
sary to reserve jurisdiction in the tribunal in order to enable it to decide 


86 Carlston, Ch. 5. 
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disputes as to the interpretation of the award after the tribunal has 
otherwise become functus oficio." The foregoing clause permits such 
proceedings to take place at any time, even in circumstances in which it 
‘might be impossible to reconstitute the tribunal for that purpose. If 
the term of the existence of the tribunal has not finally expired, as pro- 
vided in Article V of the compromis, the provisions of Article 36 of the 
. draft rules of procedure, infra, would permit interpretation or rectification 
of the award to be made. The above article is intended to apply after 
said Article 36 ceases to have force and effect. 

-Relevant provisions of the Draft on Arbitral Procedure of the Interna- 
tional Law Commission. The above Article VII is consistent with Article 
28 of the Draft, but (1) is more explicit as to the reservation of jurisdiction 
by the tribunal for purposes of interpretation or execution of the award, 
for only in the Comment on Article 28 is it said that an application for 
interpretation automatically prolongs the term of the tribunal, and even 
such Comment is not entirely clear as to whether an application for in- 
terpretation will have such an effect if it is made after the expiration of the 
term; (2) includes questions involving the execution of the award as well as 
of its.interpretation; and (3) regulates in detail the procedure to be fol- 
lowed if it should not be possible to reconstitute the tribunal for this 
purpose. i 

Armcue VII 

If, following the publication of the award, there shall be discovered 
a fact of such a nature as to have a decisive influence upon the award, 
which fact was, when the award was rendered, unknown to the 
Tribunal and also to the Government claiming revision under this 
article, always provided that such ignorance was not due to negligence, 
a motion for revision of the award may be brought before the Tribunal 
within three months following the discovery of such fact and juris- 
diction for such proceedings in revision is hereby reserved. 

I£ it shall not be possible to reconstitute the Tribunal and no special 
agreement for the settlement of the question shall have been concluded 
between the Governments within six months from the discovery of 
such fact, either of them shall be entitled to submit such question, by 
means of an application, to the International Court of Justice for 
judgment, 

Comment 

Revision of award. As above pointed out, procedure for revision of 
the award based upon the discovery of new evidence occurring after the 
tribunal has dissolved must be expressly provided for in the compromis; 
no power of revision exists in the tribunal after it has become functus 
officio.® Pursuant to Article 83 of the Hague Convention of 1907, a num. 
ber of conventions have stipulated a prescriptive period within which the 
application for revision must be made. The purpose of such a period of 


67 Ið., See. 80. 68 Carlston, Sees. 75, 76. 
89 E.g., Art. 48, Pact of Bogotá, April 30, 1948, op. cit. (supra, note 19), at p. 23. 
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limitation is to ensure the finality of the award. It is believed, however, 
that the interests of finality can better be harmonized with the interests 
of justice by not including a provision for any such prescriptive period 
and, instead, imposing the requirement that proceedings in revision can 
be invoked by a party only if such party shall be free from negligence 
and shall act promptly to bring about a revision of the award.” 

It may well be impossible with the lapse of time to refer the proceedings in 
revision back to the same tribunal which rendered the award, as required 
by Article 88 of the Hague Convention and other conventions based upon 
it. Accordingly, provision is made above for reference of such cases to the 
International Court of Justice, if the parties shall fail to arrive at a.new 
compromis for the settlement of the question.” 

Relevant provisions of the Draft on Arbitral Procedure of the Interna- 
tional Law Commission. The above Article VIII is consistent with the 
provisions of Article 29 of the Commission Draft except for the fact that 
the former provides that proceedings for revision must be initiated within 
three months from the discovery of the new fact, while the latter provides 
for a period of six months. The above Article VIII also regulates in 
somewhat more detail the steps preliminary to a referral of the question 
to the International Court of Justice. 


ARTICLE IX 


If, within two months following the publication of the award, one 
of the Governmenis shall contend that the award is void, in whole or 
in part, and if, within a period of six months from the date such con- 
tention is first raised, the Governments shall fail to agree as to the 
disposition of the question thereby raised or means for its final settle- 
ment, either Government may submit this fresh dispute to the Inter- 
national Court of Justice, by means of an application, and jurisdiction 
is hereby conferred by the Governments on the Court to decide such 
dispute finally in accordance with the rules of procedure then in force 
before the Court. The decision of the Court shall determine if and 
to what extent the disputed award suffers from a defect affecting its 
validity and binding force, as well as the questions to be referred back 
to the Governments for arbitration with a view to a decision on their 
merits. If the award shall be determined to be only partially null, 
the Court shall, nevertheless, have the power in its discretion to decide 
that the entire subject-matter of the original dispute shall be referred 
back for arbitration on its merits. 

If, within six months of the publication of the judgment of the 
Court in the nullity proceedings, the Governments shall have failed 


to conclude a new special agreement for the settlement of the questions . ` 


so referred back to the Governments for arbitration, either of the 
Governments shall be entitled to submit such questions, by means of 
an application, to the International Court of Justice for judgment. 


70 See D. V. Sandifer, Evidence before International Tribunals (Chicago, 1939), p. 297. 
71 See generally in connection with the foregoing id., Ch. 9, and Carlston, Sees. 75-79. 
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Comment 


Appeal. The need for a system of appeal to regulate by law claims of 
nullity of an arbitral award advanced by the parties has often been strongly 
urged.7? Claims of this nature should be raised promptly following the 
publication of the award. Accordingly, provision is made in the above 
draft of a definite and very limited period of limitation within which such 
charges must be raised. The draft is based upon the discussions concern- 
ing proposals to confer appellate jurisdiction upon the Permanent Court 
of International Justice 1° and limits the appellate jurisdiction of the pres- 
ent International Court of Justice to indicating the respects in which the 
attacked award was vitiated by defects affecting its validity and binding 
force. The issues thus raised by the Court are to be referred back to the 
parties for a new arbitral determination on their merits. If, however, 
the parties fail to arrive at a new compromis for the arbitration of such 
issues, the matter may be finally determined by the Court itself. The 
procedure on appeal before the Court is governed by Article 67 of the 
Rules of Court.” 

Relevant provisions of the Draft on Arbitral Procedure of the Interna- 
tional Law Commission. The Draft varies from the above Article IX in the 
following respects: 


1. The Commission’s Draft provides for only three causes of nullity, 
whereas the above Article IX leaves open for determination by the Court the 
question of law whether the grounds for nullity advanced in any one case 
are to be sustained. The latter procedure would seem preferable if only for 
the reason that it avoids all questions of the scope and application of the 
grounds of nullity set forth by the Commission in Article 80. The basic 
evil here to be overcome, as pointed out in discussions on this subject in 
the League of Nations, is to take charges of nullity out of the hands 
of parties and to bring such charges before a judicial tribunal so that they 
may not be used as a shelter for the non-execution of an award by a dis- 
satisfied losing party.”> To define in a restrictive manner the grounds for 
nullity is to preserve the old anarchie system of leaving the determination 
of charges of nullity to the parties themselves, to the extent that the defi- 
nition should in experience turn out to be not sufficiently broad. 

2. The Draft does not clearly make evident an intent that it is to extend 
to cases in which an award is contended to be partially as well as wholly 
void. 

8. The Draft authorizes the International Court of Justice, in cases in 
which charges of nullity are referred to it, to declare the award void, but 
does not in terms require it to specify the questions to be sent back to the 


72 Carlston, Ch. 7. 78 Id., Sees. 85-87. 

74 Ser. D, No. 1 (2d ed., 1947), p. 77. 

15 5. Rundstein, ‘‘La Cour Permanente de Justice Internationale comme instance de 
recours,’’ Académie de Droit International, Recueil des Cours (1943), Vol. 43, p. 109. 
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parties for arbitration with a view to a decision on their merits, as does 
the above Article IX, The Draft merely provides that ‘‘the dispute shall 
be submitted to a new tribunal’’ (Article 32). 

4, The above Article IX provides an expeditious and simple procedure 
for settling charges of nullity in cases where the parties fail to agree upon 
a new arbitration, whereas that of the Commission’s Draft is somewhat 
more cunibersome (see Article 32 incorporating by reference the procedure 
for naming arbitrators set forth in Article 3) and may be incomplete in 
that it fails to refer to the provisions of Article 10 establishing a substitute 
procedure for drawing up a compromis when the parties are unable to 
agree thereon. 


ARTICLE X 


Each Government shall designate an agent, and such counsel as it 
may desire, to represent it before the Tribunal in accordance with 
the rules of procedure set forth in Article III hereof. 

Each Government shall designate a secretary, such secretaries to 
act as joint secretaries of the Tribunal as set forth in said rules of 
procedure. 


Comment 


Agents and Secretariat. The parties are represented before the tribunal 
by agents and counsel.”* The agent is the ‘‘ official and final representative’’ 
of his government ™ and acts as ‘an intermediary between his government 
and the tribunals He represents his government in the prosecution of 
its case before the tritunal and has the ‘‘capacity to assume commitments 
in its behalf with reference to the litigation.” "° He may be assisted by 
counsel,®° who are subject to his general control. It is not necessary 
that agents or counsel be lawyers,®* though self-interest will ensure that 
governments will select persons of acknowledged competence in the law to 
represent them. The functions of the agents and of the secretaries are 
set forth in detail in the draft rules of procedure below. 


ARTICLE XI 


Each Government shall bear its own expenses, including compensa- 
tion of the member of the Tribunal named by it. The expenses of the 
Tribunal, including the compensation of the chairman of the Tribunal, 
shall be borne by the Governments in equal proportions. 


78 Projet, 1875, Art. 13, p. 129; Mérignhac, p. 144. 

77 Ralston, p. 194. 78 Hague Convention of 1907, Art. 62, p. 303, 

79 M. O. Hudson, International Tribunals Past and Future (Washington, D. C., 1944), 
p. 88. 

801, C. J., Statute, Art. 42, Ser. D, No. 1 (24 ed., 1947), p. 48. 

81 Ralston, p. 194. 

82 M. O. Hudson, op. cit. (supra, note 79), at p. 87; ef. Hague Convention of 1907,- 
Art. 62: ‘‘The members of the Permanent Court may not gct as agents, counsel, or 
advocates except on behalf of the Power which appointed them members of the Court.’? 
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Comment 


Payment of expenses. The expenses of an international tribunal are 
substantial; for example, the appropriations of the United States to defray 
the expenses of the United States-Mexican Mixed Claims Commissions ex- 
ceeded two and one-half million dollars.: It is accordingly necessary to 
provide in the compromis how these expenses shall be borne. The foregoing 
clause reflects the customary arrangement governing the sharing of such 
expenses.** It will be observed that the amount of compensation to be 
paid the arbitrators is left to later determination by the parties, a neces- 
sary arrangement in view of the fact that the naming of the arbitrators 
is to take place following the execution of the compromis. The amount of 
such compensation and the time for its payment should be reached by free 
agreement between the governments and the persons concerned. The 
arrangement for an advance payment of costs to the arbitrator adopted 
in the Island of Palmas case is a useful precedent. When the arbitrator 
is the head of a state, Moore states that ‘‘the only acknowledgment given of 
his services is an expression of thanks, and the more substantial testi- 
monial, whatever it may be, is bestowed upon the persons to whom he may 
have delegated the discharge of certain functions.’’ 87 

If the number of international arbitrations should increase significantly 
in the future, a central bureau to handle administrative details for all 
arbitrations would perhaps considerably reduce expenses. The joint sec- 
retaries provided for above could probably then be eliminated. 


Arto XII 


This convention shall be ratified by the Governments in accordance 
with their respective constitutions. Ratifications of this convention 
shall be exchanged in as soon as practicable and the convention 
shall take effect on the date of the exchange of ratifications. 

In witness whereof, the respective plenipotentiaries have signed and 
affixed their seals to this convention. 

Done in duplicate at ——, this 





day of —, 19—. 





ANNOTATED DRAFT RULES OF PROCEDURE 


ARTICLE 1. Office of Tribunal. The Office of the Tribunal shall, 
until it is otherwise ordered, be established and maintained in -——, 
where its records shall be kept. 


88 Carlston, p. 5, note 4. 84 Systematic Survey, pp. 115-116. 

85 See M. O. Hudson, op. cit. (supra, note 51), at p. 9, note 44, for a statement of 
sums paid to arbitrators as compensation in various cases. 

86 Agreement of Jan. 23, 1925, between the U. S. and The Netherlands, Art. 6, U. 8. 
Treaty Series, No. 711. 

87 J. B. Moore, A Digest of International Law (Washington, D. C., 1906), Vol. 7, 
p. 50. : 
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ARTICLE 2, Meetings. The tribunal shall fix the time and place of 
its second meeting and all subsequent meetings, within the territories 
of —— and , as may be convenient, subject always to the special 
instructions of the Governments. The chairman of the Tribunal is 
authorized in his discretion to exclude from the meetings persons 
having no connection with the Tribunal or the respective Agencies. 





Comment 


It was at one time felt that the seat of the tribunal should be in the 
territory of a third state. The Permanent Court of Arbitration was to 
meet at The Hague, unless the parties otherwise directed. Recent prac- 
tice, however, has sought to serve the convenience of the parties, and 
tribunals have tended to meet in the capitals or elsewhere in the territory 
of one or the other of the parties. The above article reflects this practice. 
If the compromis should be silent on the place of meeting, then the 
tribunal has the power to fix such place.® Sometimes the compromis has 
expressly granted the tribunal the power to fix the place of its meetings.® 
Proceedings might be facilitated, however, if the compromis should fix the 
date and place of the first meeting,*? out Article I-of the draft compromis 
above so provides. 

Some decades ago fear was expressed of: the risks of holding public. 
hearings of the tribunal in large cities, when popular pressures may be 
brought to bear.” The closing of the hearings to the public has been 
urged as a principle of prudence and precaution.** It has been proposed 
that attendance at the hearings be limited to publicists, members of the 
press, diplomats and jurists.” In the light of the fact that hearings of 
judicial tribunals are today almost universally public, it is felt that the 
public should be excluded only when necessary to preserve order.” To be 
distinguished, of course, are the deliberations of the tribunal in reaching 
its decision, which must be private. Also to be distinguished in this con- 
nection are proceedings of commissions of inquiry, which, in view of the 


88 Acremant, p. 81; Mérignhac, p. 241. 

“ 89 Hague Convention of 1907, Art. 60, p. 298. 

80 Projet, 1875, Art. 8; Witenberg, p. 86. 

91 E.g., Convention of Sept. 8, 1923, between the U. 8. and Mexico (General Claims 
Commission), Art. 2, op. cit. (supra, note 43). 

92 See Witenberg, p. 87; Convention of Sept. 8, 1923, between the U. S. and Mexico, 
Art. 2, op. cit. (supra, note 43). 98 Mérignhac, p. 243. 

94 Witenberg, p. 91, citing remarks of M. Fromageot. 

95 Mérignhag, p. 243. 

86 Art. 46 of the Statute of the I. C. J. is believed to set forth the naaie generally 
applicable in this connecticn: ‘‘The hearing in Court shall be public, unless the Court 
shall decide otherwise, or unless the parties demand: phat the publie be not admitted.’’ 
Ser. "D, No. 1 (2d ed., 1947), p. 48. 
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delicacy of their task, should also be private.** The foregoing language 
gives the tribunal the necessary power to exclude any member of the 
public when this is desirable.®® 


ARTICLE 38. Records. A duplicate minute book shall be kept by 
each of the two secretaries in his own language, in which shall be 
promptly entered a chronological record of all proceedings of the 
Tribunal. The minutes shall be signed by the members of the Tribunal 
and the secretaries. Such additional books and records shall be kept 
by the secretaries as shall be required by these rules or directed by 
the Tribunal. 


Comment 


Written records should be kept by the secretaries of all acts of the 
tribunal and proceedings before it, including a brief description of all 
pleadings filed with it and the date of each such filing. Articles 59 and 
60 of the Statute of the International Court of Justice set forth in consider- 
able detail the information which should be included in the minutes of 
the tribunal. 


[Additional articles for use in a multi-claims arbitration] 


ARTICLE 3 A. Register. A duplicate register book shall be kept 
by each of the two secretaries in his own language, in which shall be 
promptly entered, on the formal filing of each claim with the Tribunal, 
the name of the claimant and the amount claimed, whereon in addi- 
tion shall be recorded all the proceedings held in relation thereto as 
they occur. The Tribunal shall rule upon the correctness of any con- 
flicting entries found in such books. 


Comment 


Considerable records in addition to a minute book are required in the 
case of a multi-claims arbitration. It is necessary to have a registry of 
claims setting forth the necessary pertinent information in regard to each 
claim filed. It is also necessary to have an award book containing copies 


97 Hague Convention of 1907, Art. 31, p. 298. 

98 Cf. Art. 45, Rules of the British-Mexican Claims Commission under the Convention 
of Nov. 19, 1926, and Art. 41, Rules of the French-Mexican Claims Commission under 
the Convention of Sept. 25, 1924, Feller, pp. 497, 439, respectively. 

99 Art. 59 (1): ‘The minutes mentioned in Article 47 of the Statute shall include: the 
names of the judges present; the names of the agents, counsel or advocates present; the 
surnames, first names, description and residence of witnesses and experts heard; a brief 
record of the evidence produced at the hearing; declarations made on behalf of the 
parties; a brief record of questions put to the parties by the President or by the judges; 
any decisions delivered or announced by the Court during the hearing’’; Art. 60 (1): 
‘At each hearing held by the Court, a shorthand note shall be made under the super- 
vision of the Registrar of the oral preceedings, including the evidence taken, and shall 
be appended to the minutes referred to in Article 59 of the present Rules.’? Ser. D, No. 
1 (2d ed., 1947), p. 73; see Witenberg, pp. 97-99. : 
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of all awards, orders, decisions and other acts of the tribunal.. A notice 
book is also provided for, infra. 


ARTICLE 3 B. Notice Book. A duplicate notice book shall be kept 
by each of the two secretaries in his own language, in which shall be 
entered all notices required by these rules to be filed. Entry shall be 
made in such notice book of the date when each notice is given, and all 
proceedings in respect and in pursuance of said notice. The Tribunal 
shall rule upon the correctnass of any conflicting entries found in 
such books. 


Comment 


The notice book appears first ta have been provided for in the rules of 
the German-American Mixed Claims Commission under the Agreement of 
August 10, 1922. The above provision follows that used in the British- 
Mexican Claims Commission under the Convention of November 19, 1926.197 
Reference is also made to Article 37, infra, describing the duties of the 
secretaries, in which will be found regulations governing the giving of 
notice by the secretaries. 


ARTICLE 8 ©. Award Book. A duplicate award book shall be kept 
by each of the secretaries in his own language, in which shall be 
promptly entered all awards, opinions, including dissenting and sepa- 
rate opinions, decisions and orders and other acts of the Tribunal. 
Each such entry shall be signed by the members of the Tribunal and 
by the secretaries. 


Articte 3 D. Filing of claims. A claim shall be deemed to have 
been formally filed -with the Tribunal upon delivery to the secretaries 
by the Agent of one of the Governments of either (a) a memorandum 
or statement setting forth the name of the claimant, a brief statement 
of the nature of the claim, anc the amount claimed, or (b) a memorial 
complying with the provisions of Article [10 B] hereof. 


Comment 


It is desirable to give the adverse party notice as promptly as possible 
of all claims against it intended to be filed with the tribunal. Only in that 
manner can the preparation of the defense in the various cases be begun in 
sufficient time to complete the litigious procedure within the time allotted. 
If claims could be filed only through the formal presentation of completed 


100 E.g., German-American Mixed Claims Commission under the Agreement of Aug. 
10, 1922, Art. VII, this JOURNAL, Supp., Vol. 17 (1923), pp. 133, 135-136; British- 
Mexican Claims Commission under Convention of Nov. 19, 1926, Rules of Procedure, 
Art. 53, French-Mexican Claims Commission under Convention of Sept. 25, 1924, Rules 
of Procedure, Art. 51, Feller, pp. 499, 440, respectively; U. S.-Panama General Claims 
Commission under the Convention of July 28, 1926, Rules of Procedure, Arts. 3, 5 and 6, 
op. ett. (supra, note 33), at p. 844. 

201 Art, VII (f), loe. cit. Mage, note 100), at p. 136. 

102 Feller, pp. 482, 499-500. 
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memorials, the advancement of the work of the tribunal would be unneces- 
sarily delayed. Consequently, an alternative method of giving notice of 
claims is necessary. This has been afforded in the method of filing claims . 
by memorandum,’°* as above provided. Claims may be filed only by the 
agent and not by individual claimants or their attorneys. It should be 
noted that provision is made in the last paragraph of Article 10 B, infra, 
for the presentation of group claims in a single memorial. It is highly 
desirable that the agent winnow out all worthless claims and either refrain 
from presenting these to the tribunal for a final disposition 1'4 or submit 
. them as a group for formal dismissal, if the latter procedure should be 
required. 


Arvicte 3 E. Closing date for filing of claims. Every claim shall 
be filed with the Tribunal before unless in any case reasons for 
the delay satisfactory to the Tribunal shall be established, and in such 
event the period for filing may be extended by the Tribunal for such 
period of time as it may determine, though not for such a period of 
time as will unduly delay the completion of its labors. 





Arto 8 F. Docketing of claims. Each claim filed shall consti- 
tute a separate case before the Tribunal and be registered as such. 
Claims shall be numbered consecutively, beginning a that first 
filed as number 1. 


[End of additional articles] 


ARTICLE 4. Written pleadings. The written pleadings shall com- 
prise the memorial, the counter-memorial; the reply, the rejoinder, 
motions, stipulations between the Agents, and such other pleadings as 
the Tribunal may allow. 


Gonmeni 


By means of the written proceedings the parties are expected ‘‘to put 
forward a statement of all the facts and to disclose fully all the documents 
upon which they intend to rely.’ 1°% The written pleadings of a case usu- 
ally comprise a ‘‘memorial’’ (requéte) or ‘‘case,’’ a ‘‘counter-case’’ or 
‘answer,’ a ‘‘reply’’ (réplique), and sometimes a ‘‘rejoinder’’ (du- 
plique). The term ‘‘memorial’’ is often used in multi-claims arbitra- 
tions. Ralston is of the opinion that its use is less frequent in the arbi- 
tration of more important issues between states.” However, the use of 


103 E.g., U. 8.-Mexican General Claims Commission under the Convention of Sept. 8, 
1923, Rules of Procedure, Art. IT (2), Feller, pp. 351, 353; U. S.-Panama General Claims 
Commission under the Convention of July 28, 1926, Rules of Procedure, Arts. 9 and 10, 
op. cit. (supra, note 33), at pp. 844, 845. 104 Carlston, p. 20. i 

105 Lister et al. (Great Britain) v. Germany (1926), Recueil des Décisions des Tribu- 
naux Arbitraug Mixtes (Paris, 1927), Vol. 6, pp. 34, 37. 

106 Carlston, p. 7. f 

107 Ralston, pp. 198-199. The ferms ‘‘case,’’ ‘‘counter-case,’? and ‘‘reply’’ are 
adopted in the Hague Convention of 1907, Art. 63, p. 304. 
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the term ‘‘memorial’’ for the opening pleading has received the sanction 
of the International Court of Justice and is accordingly adopted in the 
above draft. Reference is also made ‘above’ to the use of motions and 
stipulations between the agents. The latter would include such instru- 
ments as agreed statements of facts or instruments reflecting an agreed 
disposition of a case.?*8 


ARTICLE 5. Form of pleadings, number of copies, and distribution 
of copies. All pleadings, including motions and stipulations, shall be 
filed at the Office of the Tribunal in duplicate originals signed by the 
Agent filing the same and shall be accompanied by five copies thereof, 
including copies of all evidence attached to the duplicate originals, 
for distribution as follows: 


Originals to the secretaries ..........ccc sec e een eeees 2 
One to each member of the Tribunal ...........:....8 
Two to the opposing Agent ........ ccc cece eee eee ee 2 


Copies of all other documents filed by the Agents shall be filed in 
duplicate originals and five copies thereof for distribution in the 
manner above provided. 


Comment 


Under the Hague rules it was left to the tribunal to decide upon the 
form, order and time of pleadings.*°® It is the purpose of the foregoing 
article to take advantage of the experience of international tribunals in 
this connection? It will be observed that the procedure outlined above 
enables the tribunal promptly to discharge its duty to keep permanent 
records of the proceedings before it and to give notice to all persons con- 
cerned of pleadings filed with it. 


Articte 6. Order and time of pleadings. The memorial, counter- 
memorial, reply and rejoinder shall be filed in the order stated. The 
memorial and rep’y shall be filed by one of the Governments and the 
counter-memorial and rejoindér by the other. After consultation with 
the Agents, the Tribunal will determine the time-limits within which 
the respective pleadings shall be filed. 


Comment. 


It will be observed that the foregoing article leaves open the question 
‘of which party shall initiate the written pleadings by the filing of a me- 
morial. In that manner, any sensitiveness that might be touched by the 
terms ‘‘plaintiff Government’? and ‘‘respondent Government”? is avoided. 
The party filing the memorial will be the moving party, that is, the one 
claiming the breach of an international obligation. The time limits for 


108 See generally in this connection Carlston, Sees. 3, 4. 

109 Hague Convention of 1907, Art. 74, p. 305. 

110 See Rules of the General Claims Commission, U. 8. and Panama, under the Con- 
vention of July 28, 1926, Art. 21, op. cit. (supra, note 33), at p. 848. 
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filing should, if possible, be fixed in advance by the parties themselves 
in drafting the preliminary rules of procedure, but if that should not prove 
feasible, the last sentence of the foregoing article will be applicable. 

Some difficulty may be experierced in determining the moving party 
in situations involving the problen of the counter-claim, cross-action or 
demande reconventionnelle. The admissibility of such a demand is of 
course dependent upon the terms of the compromis and ordinarily it will be 
excluded. If, however, it is so zonnected with the principal case that 
it can be fairly construed to be within the scope of the compromis, it 
should be received.**? The International Court of Justice permits such 
a demand when the proceedings are instituted by way of application, if 
the demand be directly connected with the subject-matter of the applica- 
tion and within the jurisdiction of the Court. l 


ArticLe 7. Computation o7 time. Whenever in or pursuant to 
these rules a period of days fcr the doing of any act is provided for, 
the date from which the period begins to run shall not.be counted and 
the last day of the period shall be counted, and Sundays shall be ex- 
cluded. The Tribunal shall designate the holidays which shall be 
excluded for this purpose. 


Comment 


It will be noted that the foregoirg article does not provide for holidays, 
which vary among nations. It is accordingly necessary for the tribunal 
to designate the holidays to be observed which will be appropriate to the 
circumstances of the arbitration. 


ARTICLE 8. Extensions of time. Subject to the provisions of Article 
V of the compromis, the Tribunal may, on motion by one of the Agents 
or pursuant to agreement between the Agents, extend any time-limit 
which has been fixed. The Tribunal may also, in special circumstances 
and after giving the Agent of the adverse party an opportunity to be 
heard, decide whether any step taken after the expiration of a time- 
limit shall be valid. The Tribunal’s order in all such cases shall 
specify such measures, including additional extensions of time, as 
may be desirable to avoid prejudice to the adverse party. 


Comment 


One of the most prolife sources >f difficulty in the administration of an 
international arbitration is the teadency towards delays in the filing of 
pleadings and evidence. In at-least one arbitration delays of this nature 
by one of the parties apparently were so numerous as to cast a considerable 
burden on the party who more rigorously endeavored to comply with the 
time limits fixed under the rules..* The tendency of tribunals not to ex- 


111 Projet, 1875, Art. 17, p. 131; Acremant, p. 127. 

112 Witenberg, p. 193; Mérignhae, p. 264. 

113 Rules of Court, Art. 63, Ser. D, No. 1 (2d ed., 1947), p. 75. 
114 Supra, at note 63, « 
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elude documents on the ground of their late filing has previously been 
noted." This is obviously a sound rule of practice provided that its ap- 
plication does not impose undue hardship or disadvantage upon the ad- 
verse party. The last sentence of the article is designed to ensure that 
due protection is afforded the adverse party in such cases.*** 


ARTICLE 9. Notice to parties. The filing with the secretaries of a 
pleading or other procedural document as provided in Article 5 hereof 
shall constitute notice thereof to the adverse party and shall be deemed: 
a compliance with these rules as to any notice required to be given 
hereunder. The Agents will be required to take notice of all official 
acts of the Tribunal and certified copies of such acts shall be furnished 
by the secretaries to the Agents promptly upon the entry thereof in 
the appropriate record of the Tribunal. 


Comment 


The burden of ensuring that agents receive due and prompt notice of 
the various steps taken before or by the tribunal is under the above article 
made the responsibility and function of the administrative branch of the 
tribunal, the secretaries.7+” 


[Additional article for use in bilingual arbitration] 


ARTICLE 9 A. Language; translations. Pleadings, including mo- 
tions, shall be in the language of the Government from which they 
emanate and shall be accompanied by a translation into the language 
of the other Government. Evidence, oral as well as written, shall be 
accompanied by such translations as may be necessary to make it avail- 
able in both the —— and languages. 

On request of either Agent, duly notified to the other Agent, the 
latter shall file within a reasonable time a translation of any document 

_ or part thereof submitted to the Tribunal or referred to in the plead- 
ings, any period of time then running being suspended for the time 
being. The Tribunal may order a translation of any document or 
part thereof to be made. 





Comment 


The troublesome problem of language in an arbitration between parties 
whose respective languages differed was avoided but not necessarily solved 
in previous arbitral codes by relegating to the tribunal the determination 
of the language or languages to be used.4* Under the Statute of the 
International Court of Justice, its official languages are French and 
English; in the absence of agreement between the parties, each may use 
the language it prefers and the decision of the Court is to be given in both 


116 Carlston, p. 23. z 

116 Witenberg, pp. 128-130; Stroobant (Belgium) v. Wanner-Brandt (Germany) 
(1921), Recueil des Décisions des Tribunaux Arbitraux Mistes (Paris, 1922), Vol. 1, 
p. 296. 1178ee Witenberg, p. 179. 

118 Projet, 1875, Art. 9, p. 129; Hague Convention of 1907, Art. 61, p. 303. 
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French and English, with the Court determining which text is authori- 
tative.“® It has been found preferable in ad hoc proceedings to regulate 
this question in advance.’ The foregoing draft is designed to achieve 
this end and to ensure that differences in language shall not interfere with 
a prompt and just decision. It is clear that the members of the tribunal 
must be familiar with the language employed; it is not desirable to add 
the complicating factor of translation into a third language to suit the 
convenience of an arbitrator. 


ARTICLE 10. The memorial. The memorial shall contain a state- 
ment of the relevant facts, a statement of law, and the submissions. 
It shall be accompanied by all documents and other proofs relevant to 
the facts alleged therein which are available to the Agent filing it, 
together with a list of the papers so filed. To the extent possible, the 
statement of facts shall be in chronological order and shall contain 
references to the evidence filed with the Tribunal or to publie docu- 
ments, including publications, tending to substantiate the statements 
made. 

Comment 


The opening written pleading is the memorial. It serves to advise the 
tribunal of the relevant facts and may also serve as a brief of the applicable 
law and a vehicle for the introduction of evidence. The foregoing article 
recognizes its use for all these purposes. It seeks to adapt the Continental 
practice with respect to the memorial to the common law viewpoint,** so 
that the article may be of the widest possible use. It will be observed that 
the form of the memorial is based on the practice of the International 
Court of Justice.17? The two alternative draft articles below are for the 
types of arbitrations designated. 


[Alternative article for use in arbitration between countries 
whose law is based on English common law] 


ARTICLE 10 A. The memorial. The memorial shall contain a clear 
and concise statement of the relevant facts. It shall be accompanied 
by all documents and other proofs in support of the facts alleged 
therein which are available to the Agent filing it, together with a list 
of the papers so filed. To the extent possible, the statement of facts 
shall be in chronological order and shall contain references to the 
evidence filed with the Tribunal or to public documents, including pub- 
lications, tending to substantiate the statements made. 


[Alternative article for use in a multi-claims arbitration] 


ARTICLE 10 B. The memorial. The memorial shall contain a clear 
and concise statement of the facts upon which the claim is based, and 
shall be accompanied by copies of the evidence relied upon in support 


119 Art. 39, Ser. D, No. 1 (2d ed., 1947), p. 46. 

120 Op, cit. (supra, note 33), at p. 24. 

121 Acremant, pp. 82-83. 122 Carlston, p. 8. 
123 Rules of Court, Art. 42, Ser. D, No. 1 (2d ed., 1947), p. 68. 
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of the claim. It shall set forth the information enumerated below, 
together with references to the evidence thereof, in such detail as may 
be practicable in each particular case, or shall explain the absence 
thereof. 

(a) Identity of claimant. For and on behalf of whom the claim 
is preferred, and, if in a representative capacity, the authority of 
the person preferring the claim. 

(b) Nationality of claimant. All facts showing the nationality 
of the owner or owners of the claim, whether individuals or corpora- 
tions, from the time of the origin of the claim to the date of the filing 
thereof, in virtue of which the claimant considers himself entitled to 
invoke the provisions of the compromis. If in any case it shall ap- 
pear that there has entered into the chain of title to the claim the 
right or interest of any person or corporation of any country other 
than that of the claimant, the facts in relation to such right or 
interest shall be fully set forth. 

(c) Interests in corporations, etc. If claim shall be made for 
loss or damage suffered by any corporation, company, association or 
other group in which the claimant or person on whose behalf the 
claim is made has or had a substantial and bona fide interest, then 
the nature and extent of such interest and all facts or equitable 
considerations in connection with or in support of such claim shall be 
set forth. [Note: If the compromis should provide for allotments 
of claims by a corporation, the following sentence should be added: 
If an allotment is claimed, the memorial shall be accompanied by 
documentary evidence thereof executed by some person thereunto 
authorized by such corporation, company, association or other group, 
or reasons for the failure to furnish such allotment satisfactory to 
the Tribunal shall be set forth.] - 

(d) Facts of claim. The amount of the claim; the time and the 
place where it arose; the nature and extent of the loss or damage for 
which indemnity or compensation is claimed; and the facts and other 
circumstances ettending the loss or damage to person or property 
out of which the claim arises and upon which the claimant intends 
to establish his claim. 

(e) Legal basis of claim. A concise statement of the general prin- 
ciples of law relied upon as a basis for the allowance of the claim 
under the compromis. This statement shall not comprise the argu- 
ment of the case. 

(£) Jurisdiction. The facts showing that the claim is such as to 
be within the jurisdiction of the Tribunal under the provisions of 
the compromis. 

(g) Ownership of claim. Whether the entire amount of the 
claim from the time of its origin until the date of its filing belonged 
solely and absolutely to the claimant, and, if any other person is 
or has been interested therein or in any part thereof, then who such 
other person is, the nature and extent of his interest, and how, when 
and by what means and for what consideration the transfer of right 
and interest took place between the parties. 

(h) Claims in representative capacity. Claims put forward on 
behalf of a claimant who is dead, either for injury to person or loss. 
of or damage to property, shall be presented by the personal or, 
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legal representative of the estate of the deceased or by his heir. The 
memorial shall set forth with respect to such claimant and such 
representative or heir the facts which, under these rules, would be 
required of the claimant were he alive and representing his claim 
before the Tribunal. If filed on behalf of the personal or legal 
representative of the estate of the deceased, the memorial shall be 
accompanied by documentary evidence of the authority of such 

representative. f 

The foregoing provisions shall, to the extent possible, be applicable 
to any other claim filed by a person in a representative capacity. 

(i) Previous payment. Whether the claimant, or any other per- 
son who may at any time have been entitled to the amount claimed 
or any part thereof, has received any sum of money, or equivalent 
indemnification in any form, for the whole or part of the loss or 
damage upon which the claim is founded, and, if so, the amount 
thereof and when and from whom the same was received. 

(j) Previous action with respect to the claim. Whether the claim 
has ever been presented to, or complaint with respect to it lodged 
with either Government, including any official or agency thereof, 
and, if so, the facts in relation thereto. 

Group claims. If two or more claims shall arise out of the same 
set of facts, all or any of such claims may be included in the same 
memorial. The information hereinabove required shall nevertheless 
be shown in such memorial as to each claim embraced therein. ` 


ArticueE 11. The counter-memorial. The counter-memorial shall 
contain an admission or denial of the facts stated in the memorial, 
any additional facts, if necessary, observations concerning the state- 
ment of law in the memorial, a statement of law in answer thereto, 
and the submissions. It shall be accompanied by all documents and 
other proofs relevant to the facts alleged in either the memorial or 
the counter-memorial available to the Agent filing the counter-me- 
morial, together with a list of the papers so filed. Assertions of fact 
shall be followed by references to any evidence filed with the Tribunal 
or to public documents, including publications, tending to substantiate 
such assertions.’ 


[Alternative article for use in arbitration between countries 
whose law is based on English common law or in a multi-claims 
arbitration] 


Arte 11 A. The answer. The answer shall set forth the atti- 
tude of the respondent Government with respect to each of the state- 
ments made in the memorial, including an admission or denial of the 
facts stated in the memorial, and shall also contain any additional facts 
desired to be brought forward by the respondent Government. The 
answer shall be accompanied by all documents and other proofs rele- 
vant to the facts alleged in either the memorial or answer available to 
the Agent filing the same, together with a list of the papers so filed. 
Any assertions of fact shall be followed by references to any evidence 
filed with the Tribunal or to public documents, including publications, 
tending to substantiate such assertions. 


124 Bee ibid. 
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ARTICLE 12. The reply. The filing of a reply shall be discretional 
with the Agent concerned, except that the Tribunal may, upon due 
notice, direct the reply, if in its judgment it shall be deemed necessary. 
The reply shall deal only with statements of fact or law, or submis- 
sions, not adequately dealt with in the memorial, and with new matter, 
if any, set up in the counter-memorial. The reply shall be accom- 
panied by all documents and other proofs not previously filed upon 
which the Agent relies in support of new statements of fact made 
therein, together with a list of the papers so filed.**° 


Articte 13. The rejoinder. The filing of a rejoinder shall be dis- 
eretional with the Agent concerned, except that the Tribunal may, 
upon due notice, direct the filing of a rejoinder, if in its judgment it 
shall be deemed necessary. The rejoinder shall be directed exclusively 
to matters contained in the reply and shall be subject to the same rules 
as the reply. 


Comment 


It is believed desirable to discourage the use of the reply and the re- 
joinder, yet they seem so fixed in practice that provision for their use 
cannot be eliminated. Hence the present draft provides for a filing of © 
these pleadings in the discretion of the Agents. If in the view of the 
tribunal their use would be helpful, it is expressly authorized to direct 
their filing. The use of these pleadings tends to prolong the arbitration 
without commensurate advantage in the clarification of issues and some- 
tinies leads to undesirable tactical maneuverings by agents and misunder- 
standings.1** The article seeks to prevent such undesirable consequences 
by specifically delimiting the function of each pleading. 


ARTICLE 14. Summary procedure. In the event no counter-me- 
morial shall be filed within the time-limit therefor prescribed by 
the Tribunal and no request shall have been made of the Tribunal 
within such period for an extension of time for filing such counter- 
memorial, the allegations of the memorial shall, in the absence of satis- 
factory explanations of such failure to file by the Agent of the re- 
spondent Government, be deemed to be generally denied by the re- 
spondent Government and the arguments of the case shall be deemed 
closed and the case ready for final determination by the Tribunal. 


[Alternative article for use in multi-claims arbitration] 


ARTICLE 14 A. Summary procedure. Notwithstanding the pro- 
visions of Article 10 B hereof, a claim may be submitted to the Tribunal 
for final disposition without a memorial and with merely a statement 
of transmittal by the Agent identifying such claim and making ap- 
propriate recommendations for decision by the Tribunal. 


Comment 
The written procedure before the Chamber for Summary Procedure of 
the International Court of Justice contemplates the filing of single plead- 


125 See comment, Art. 13, infra. 126 Carlston, p. 8 et seg. 
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ings by each party within the same time limit.” Comment has been 
made elsewhere on the undesirability of the simultaneous filing of plead- 
ings. The elimination of the reply and the rejoinder where practical 
was advocated above.?”* If this should be followed, a summary procedure 
would thereby be instituted in the arbitration. 

The summary procedure outlined above would probably be principally 
useful in a multi-claims arbitration, where its use would simplify pro- 
cedure in many cases. Otherwise, it would most likely come into appli- 
cation where there has been a simple failure to file a counter-memorial on 
time. In all such cases, the rule would permit the prompt hearing of a case 
on the basis of the first pleading and without oral argument. Recourse to 
the above procedure will enable the prompt disposition of claims whose facts 
or evidence does not justify recourse to the full litigious procedure.%*+ 
It will be noted that Article 14, supra, contains due precautions that it shall 
not apply to a case of an inadvertent oversight of the due date for, filing 
a counter-memorial., l 


Armo 15. Stipulations: settlement by agreement. The Agents 
may consult with one another, on a confidential basis and without 
prejudice to their respective positions and contentions, with a view 
to arriving at any agreement with respect to the arbitration, including 
any or all of the facts involved, matters of evidence, disposition of 
motions, and final determination of the case. In order that any such 
agreement touching upon the functions of the Tribunal, such as the 
disposition of a motion or the final determination of the case, shall 
have force and effect, it shall be in writing, signed by both Agents, 
and shall be submitted to the Tribunal in the manner provided in 
Article 5 hereof. The Tribunal will then approve or otherwise act 
upon such agreement and its decision thereupon shall be filed and 
published as provided in Articles 32 and 33 hereof. 


Comment 


The process of international arbitration has been slow to adopt pro- 
cedural innovations which have so expedited the trial of cases in the do- 
mestic forum. One of the simplest and the oldest pre-trial procedures is 
the use of stipulations or agreed settlements. These were employed with 
considerable success in the German-American and Tripartite War Claims 
Arbitrations after World War I.**? Where facts or conclusions are not 
disputed or are not subject to justifiable dispute, the use of agreed state- 
ments by agents will considerably expedite proceedings. The foregoing ar- 


127 Rules of Court, Art. 72, Ser. D, No. 1 (2d ed., 1947), p. 79. Summary proceedings 
under the Hague rules ‘‘are conducted exclusively in writing.’’?’ Hague Convention of 


1907, Art. 90, p. 307. 128 Carlston, p. 8. 
129 Art. 13, supra; see also Carlston, pp. 20-21. 
130 Id. at p. 20. 131 Id. at p. 19. 


182 Id. at p. 17. 
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ticle establishes the use of this procedure on the widest possible basis and at 
the same time reserves to the tribunal the exercise of its appropriate func- 
tions. The power of the parties thus to dispose of cases by direct settle- 
ment is clear.2* 


ARTICLE 16. Administrative decisions. The Tribunal may from 
time to time, after hearing the Agents thereon, lay down general rules, 
other than merely procedural rules as elsewhere herein provided, 
governing the disposition of the subject-matter of the arbitration. 


Comment 


The use of the administrative decision by the German-American Mixed 
Claims Commission and the Tripartite Claims Commission was a distinct 
advance in procedural technique in international arbitration. The power 
of a tribunal to render administrative decisions laying down principles 
covering a number of similar cases has subsequently been recognized.1*® 
While this procedure will probably be most likely to be helpful in multi- 
claims arbitrations, tribunals and agents should generally be aware of 
its availability as a means of expediting proceedings and for this reason, 
among others, the above article was included. 

Relevant provisions of the Draft on Arbitral Procedure of the Inter- 
national Law Commission. Article 22 of the Draft is limited to settlement . 
of the dispute by agreement between the parties and does not refer to the 
use of stipulations or agreements between the parties as to proof of facts, 
matters of evidence, disposition of motions, ete. 


ArticLe 17. Motions. Motions before the Tribunal shall include, 
though shall not necessarily be limited to, motions to dismiss, motions to 
reject or strike, amend, or extend the time for the filing of, a pleading, 
motions to extend any other prescribed time-limit, motions for in- 
terpretation, motions for rectifications, and motions for rehearing. 

` Each motion shall set forth concisely the relief requested and the 
grounds for the allowance of the same. The Agent for the adverse 
party may file written observations with respect to such motion, set- 
ting forth his position with respect thereto and the reasons for the 
same, within a period of fifteen days following the filing of the motion. 
The Tribunal may, in its discretion, order a hearing thereon either 
independently or on the request of an Agent. Decisions upon motions 
S He made and published as provided in Articles 30, 81 and 32 
- hereof. 


133 Witenberg, p. 843; I.C.J., Rules of Court, Art. 68, Ser. D, No. 1 (2d ed., 1947), 
P. 77; 0, E. McFadden (Great Britain) v. Mexico (1930), Decisions and Opinions of 
the Commissioners in Accordance with the Convention of November 19, 1926, between - 
Great Britain and the United Mexican States, October 5, 1929, to February 15, 1930 
(London, 1931), p. 155. i 134 Carlston, pp. 17-18. 

185 Georges Pinson (France) v. Mexico (1928), La réparation des dommages causés 
aux étrangers par des mouvements révolutionnaires—Jurisprudence de la commission 
franco-mexicaine de réclamations 1924-1932 (Paris, 1933), p. 1. 
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Comment 


A wise and skilled use of appropriate motions may simplify and expedite 
the work of the tribunal. They may also become a means of delay and 
frustration. Accordingly, it is essential that the agent carefully weigh 
the desirability or necessity of a motion before initiating it. The tribunal 
has the final responsibility of controlling an excessive resort to dilatory 
motions on the part of agents. Its decision on all motion issues should 
be made as promptly as possible and should not be deferred until decision 
on the merits.*%” 


Arvicte 18. Motion to dismiss. A motion to dismiss for lack of 
jurisdiction may be made at any time before the close of the hearings 
and shall set forth the facts and argument of law relied on for the 
allowance of the motion. 


Comment 


Upon a motion to dismiss, the allegations of the memorial to which it is 
addressed will be taken as confessed.4* The motion is one which tribu- 
nals tend to be chary in granting without extending permission to amend the 
defective pleading if possible.** Sometimes the decision on the motion 
will be suspended in crder that allegations indicating a possible basis of 
jurisdiction may be developed.**° Sometimes the decision on the motion 
will be postponed until consideration of the case on the merits. When, 
however, it clearly appears that the case is without foundation, it will 
be dismissed.1*? ; 


ARTICLE 19. Motion to reject or strike. A motion to reject or 
strike out any pleading or any part thereof may be made following the 
filing of such pleading but not after the expiration of a period of time 
equivalent to that allowed for the filing of the pleading to which it is 
addressed or the expiration of the period of time allowed for the 
filing of the next succeeding pleading under these rules, whichever 
shall first oecur. 

Should any such motion be sustained, the Tribunal may in its dis- 
cretion permit amendments to the pleading to tke end that the subject- 
matter of the arbitration shall be determined on its merits. 


136 Carlston, pp. 22-23. 137 Id. at p. 25. l 

138 El Emporio del Café, S. A. (Mexico) v, U. S. (1926), Opinions of Commissioners 
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Mexico, February 4, 1926, to July 23, 1927 (Washington, D. C., 1927), p. 7. 

189 David Gonzalez (Mexico) v. U. S. (1926), id. at p. 9. 

140 Fabian Rios (Mexico) v. U. S. (1926), id. at p. 59. 

141 Veracruz Telephone Construction Syndicate (Great Britain) ~v. Mexico (1929), 
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Comment 


The basic purpose of this motion is to clarify pleadings. Hence, it is 
essential to provide a means for the amendment of the defective pleading. 
“The decision of an international dispute . . . should not depend on a 
point of procedure.” ™? The amendment of pleadings should be permis- 
sible, if within the scope of the compromis and not the source of prejudice 
to the adverse party.** Express authorization to permit amendments is 
accordingly included in the foregoing article. 


[Additional article for use in a multi-claims arbitration] 


Armco 19 A. Joinder and separation of claims. On motion of 
either Agent or upon its own initiative, after affording the Agents due 
opportunity to be heard, the Tribunal may order the consolidation 
or separation of claims. 


Comment 


A substantial factuel connection between two or more claims, such as 
the circumstance that they arose out of the same contract, is necessary 
for an order joining such claims.4* On the other hand, if the facts of 
two claims have no relation to one another, they will be ordered separated.**6 


ARTICLE 20. Procedure re motions. All motions shall be in writ- 
ing and shall set forth concisely the grounds of the motion. They 
shall be filed with the secretaries as in the case of original pleadings 
and shall be promptly brought on for hearing or determination by 
the Tribunal. 


ARTICLE 21. Submission of evidence. The Tribunal will receive 
and consider all written statements, documents, affidavits, interroga- 
tories, publications or other evidence which may be presented to it 
by either Government as provided in these rules and will give such 
weight thereto as in its judgment such evidence merits. 


Comment 


The law relating to the production of evidence before international 
tribunals has been exhaustively analyzed elsewhere.*4* The foregoing 
article has as its purpose to establish in advance the rule that all evidence 
is admissible.“* It is also intended to ensure that evidence is submitted 
in the manner directed in the rules of procedure, though in an exceptional 


143 Judgment of June 7, 1932, P. C. I. J., Ser. A./B., No. 46, p. 96 at p. 155, 

144 Witenberg, p. 211. The tribunal has the inherent power to reject a defective 
pleading. Acremant, p. 116. 

145 Fonderies et Distributions d’eau à Ciney (Belgium) v. Société Ardeltewerke (Ger- 
man) (1922), Recueil des Décisions des Tribunaux Arbitrauz Mites (Paris, 1922), Vol. 
1, p. 893. 

146 Corderies d’Ans (Belgium) v. Germany (1921), id. at p. 559. 

147 Sandifer, op. cit. (supra, note 70). 

148 Carlston, pp. 26-27; Projet, 1875, Art. 15, pp. 130-131; Hague Convention of 
1907, Arts. 69 and 75, pp. 204, 305; Statute of the LOJ., Art. 49, Ser. D, No. 1 (2d ed., 
1947), p. 48; ee pp. 269-270. 
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case @ motion for pee to introduce evidence otherwise might be 
made. 

Though no international ae exist concerning the division of the burden 
of proof between the parties, an unexplained failure to produce evidence 
peculiarly within the knowledge or control of one of the parties may be 
taken into account by the tribunal in reaching a decision. This principle 
will not, however, justify an award in favor of the plaintiff government 
when its evidence is scanty.** The mere fact that the respondent govern- 
ment’s evidence is meager or lacking cannot justify an award in the ab- 
‘gence of satisfactory evidence from the plaintiff government. 


ARTICLE 22. Certified copies. When an original document on file 
in the archives of either Government cannot bé conveniently with- 
drawn, duly certified copies shall be received as evidence in lieu 
thereof. 

Comment 


It will be observed that the exact manner of certification is not specified 
in the foregoing article. While the tribunal should not reject a certifica- 
tion made in accordance with the law of the state in question, a more ap- 
propriate procedure is that of certification under the seal of the Foreign 
Minister of such state. 


ARTICLE 23. Discovery. When the original of a document or 
other proof is a part of the archives or records of one of the Govern- 
ments and cannot be conveniently withdrawn, and no copy of such 
document is in the possession of the Agent of the other Government, 
if such Agent shall desire to present the same to the Tribunal in sup- 
port of the allegations set forth in his pleadings, he shall give written 
notice of his desire to inspect and make copies of such document to 
the Agent of the Government which has such document or other proof 
in its possession. Should this be refused, then the action taken in 
response to the request, together with such reasons as may be assigned 
for the refusal, shall be reported to the Tribunal, and due weight 
shall be given thereto by the Tribunal in the determination of the 
case. 

Comment 


Provision for discovery and inspection of documents is relatively rare 
in international arbitration," but it is believed to be a valuable right 


149 Carlston, pp. 25-26. See also Art. 27 infra. 

150 William A. Parker (U. 8.) v. Mexico (1926), op. cit. (supra, note 138) ; at p. 35; 
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which should be expressly granted under the rules. The last sentence of 
the foregoing should be considered in connection with the discussion of 
Article 21 above. 


ARTICLE 24. Inspection. The right to inspect the original of any 
document, a portion of which has been introduced as evidence, shall 
extend to the whole of the document of which such portion is brought 
forward; but it shall not extend to any enclosures therein or annexes 
thereto, or minutes, or endorsements, if such enclosures, annexes, 
minutes, or endorsements are not adduced as.evidence or specifically 
referred to in the pleadings. 


ARTICLE 25. Public documents. Printed or published copies of 
‘any public documents, reports, and any evidence taken in connection 
therewith, and printed or published under or by authority of either 
Government, may be filed with the Tribunal and referred to from 
time to time by the Agent of either Government, without being copied 
into the record or otherwise proved, where the portion thereof so relied 
upon is properly identified by such Agent. Official publications of 
codes, laws, judicial decisions and other published works of recognized 
authority on subjects within the cognizance of the Tribunal may 
be referred to without being formally proven. 


Comment 


The foregoing article is intended to simplify the manner of production 
of public documents ard avoid unnecessary certification and copying of 
such documents. 


ARTICLE 26. Oral evidence. An Agent desiring to take oral testi- 
mony before the Tribunal shall, as early as practicable after the filing 
of the counter-memorial and in any event before the expiration of the 
time allowed for the written pleadings, file notice of his intention to 
take such testimony with the secretaries, stating the names and ad- 
dresses of the witnesses whom he desires to examine, the reasons why 
their testimony is desired to be produced orally instead of in writing, 
and the date, not less than fifteen days later, on which application will 
be made to the Tribunal to fix a time and place to hear such oral 
testimony. The adverse Agent shall be heard, if he so desires, on the 
date of such application in opposition to the same. If the Tribunal 
shall order such testimony to be taken, it shall be reported verbatim in 
writing by a stenographer appointed by the Tribunal, or otherwise 
as it may direct. The witness shall testify in that language best 
adapted to his understanding and shall be subject to cross-examination 
by the adverse party. The Tribunal may as a body hear such testi- 
mony at such place as it may determine or it may designate one or 
more of its members for such purpose. The examination of witnesses 
shall be within the control and discretion of the Tribunal. Any mem- 
ber of the Tribunal present at the hearing may in his discretion ques- 
tion any witness at any point in the giving of his testimony. A 
report or transcript in the language [or languages] of the Tribunal 
shall be made a part of the record and copies thereof furnished to 
the Agents. 
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Comment 


While the production of oral testimony before international tribunals 
is rather rare, the foregoing article permits such a practice when it is 
shown to be in the interest of justice and, in such case, regulates its pro- 
duction in detail. It is for the tribunal to determine whether justice 
would be served by permitting oral proceedings. 


ARTICLE 27, Additional evidence. No evidence shall be admitted 
by the Tribunal after the close of the written pleadings, except for 
good cause shown which shall include a showing (i) that the party 
offering such evidence was in fact unable to produce it seasonably; 
(ii) that such evidence is relevant and necessary to a just decision of 
the case; and (iii) that sufficient time and opportunity will be avail- 
able for the other party to consider such evidence and to procure and 
submit all necessary rebutting evidence. 


Comment 


The difficulties attendant upon the late production of evidence have 
already been discussed.** It is the purpose of the foregoing article not 
to preclude the late filing of evidence, for experience proves that to be 
impossible, but to regulate such production so as not to impose undue 
handicaps.on the adverse party. 


[For use when memorial is filed pursuant to Articles 10 A and 10 B] 

ARTICLE.27 A. Briefs. After the completion of the written plead- 
ings, the Agent filing the memcrial may file a brief with the secretaries 
within two months from the date of the filing of the last pleading. 
Such brief shall consist of the arguments in support of his Govern- 
ment’s position desired to be made by such Agent. 

The opposing Agent may file with the secretaries, within two months 
from the date on which the brief was filed, a reply brief setting forth 
the arguments in support of his Government’s position. 

A counter-brief may be filed in answer to the reply brief within 
one month from the filing of such reply brief. 


Comment 


Under the procedure contemplated by these rules, statements of ap- 
plicable law are to be included in the memorial and counter-memorial.1*4 
However, the alternative procedure of memorial and answer proposed for 
arbitrations in which both parties have systems of law based on the English 
common law makes no provision for advising the tribunal of the applicable 
law." It accordingly becomes necessary in such a case to make express 
provision. for the filing of briefs. The purpose of a brief is to summarize 


154 Witenberg notes that in some arbitrations oral proceedings are altogether ex- 
eluded, while in others their use is subject either to the control of the tribunal or of the 
agents. Witenberg, pp. 219-221, 155 Carlston, pp. 11-14. 

156 Supra, Arts. 10 and 11. 157 Supra, Arts. 10A and 10B. 
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concisely the points of fact and law relied on by the parties.%* It is ques- 
tionable, however, whether new issues can be raised in the brief when the 
facts relevant thereto had not been previously produced. It is implicit 
in the foregoing article that the brief may not be made a vehicle for the 
introduction of evidence.” f 


ARTICLE 28. Oral Argument. If, after the filing of the written 
pleadings, the Tribunal shall decide to have the benefit of oral argu- 
ment, it shall, after due notice, designate the time and place of, and pe- 
riod of time allowed for, oral argument by the Agents or- their re- 
spective counsel. The oral argument shall be directed to the issues 
developed by the written pleadings. The Agent or counsel of the 
Government on whose behalf the memorial was filed shall open the 
argument and the Agent or counsel of the other Government may re- 
ply, in which event further argument shall be within the discretion 
of the Tribunal. In applying the provisions of this article, the 
Tribunal shall be guided by the principle that any request of an 
Agent for the opportunity of oral argument shall not be refused with- 
out good reason. 

The Tribunal shall decide upon any request of a Government to 
close the oral argument or any part thereof to the public. 


Comment 


At an earlier day it was felt preferable that the oral argument should 
not be public. Doubtless circumstances may arise when undesirable 
consequences might flow from publicity of oral argument or certain phases 
thereof. The foregoing article assumes that ordinarily oral argument 
shall be public, subject to the power of the tribunal to close such argument 
to the public when circumstances make it desirable.1®? The scope of the 
oral argument, including the introduction of new issues, is subject to the 
control of the tribunal.1® 

Whether oral argument be had at all is subject to the tribunal’s determi- 
nation under the foregoing article. If, in the opinion of the tribunal, 
the written pleadings and briefs adequately develop the issues, it may 
dispense with oral arguments. 


ARTICLE 29. Closing of proceedings. When the case has been 
submitted in pursuance of the foregoing provisions, the proceedings 
before the Tribunal therein shall be deemed closed unless otherwise 
ordered by the Tribunal. 


. 158 Witenberg, p. 215. 

159 Gertrude Parker Massey (U. S.) v. Mexico (1927), op. cit. (supra, note 138) » at 
„p. 228. 160 Supra, Art. 27. 

161 Hague Convention of 1907, Art. 66, p. 304; Seren pp. 86-87. 

_ 162 Cf, Mérignhae, p. 248. 

163 William T. Way (U. 8S.) v. Mexico ( (1928), Opinions of Commissioners under the 
Convention concluded September 8, 1923, as extended by the Convention signed August 
16, 1927, between the United States and Mexico, September 16, 1928, to May 17, 1929 
(Washington, D. C., 1929), p. 94. 
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Comment 


Upon the completion of the arguments, further proceedings by the 
parties cease and. the stage of deliberation by the tribunal commences. 
Only in extraordinary circumstances will further documents or proofs 
thereafter be admissible.* The tribunal has the discretionary power, 
however, to reopen a case after the close of proceedings.1® 


[For use in a multi-claims arbitration] 


ARTICLE 29 A. Order of cases. The order in which cases shall come 
on for argument before the Tribunal shall be that in which they are 
matured by the completion of the pleadings provided for in these 
rules unless the Agerits should otherwise agree, subject to the approval 
of the Tribunal, or the Tribunal should otherwise determine. 


ARTICLE 80. Award and decisions. The award and any decision 
of the Tribunal shall be in writing, set out fully the grounds upon 
which it is based, and be signed by the members of the Tribunal who 
agree upon it. Decisions of a purely formal character, such as a 
decision pursuant to ane 15 hereof or a rectification of error, need 
not be reasoned. S 


[Additional sentence for use in bilingual arbitration] 


The award shall state the language text which shall be controlling in 
the event of doubt as to the meaning and interpretation thereof. 


[Additional sentence for use in a multi-claims arbitration] 


The Tribunal shall render its award in each case within four months 
from the close of the proceedings in the particular case. 


Comment 


This article governs the formal requirements of an award or decision 
of the tribunal. The requirement that an award be reasoned is a funda- 
mental right of the parties in international arbitral procedure.1 The ex- 
tent to which the members of the tribunal shall concur in an award or de- 
cision is governed by the terms of the compromis. The concurrence of at 
least a majority of the arbitrators is necessary.1®’ With respect to the 
substantive elements of the award, it should include a statement of the 
issue or issues as presented by the compromis and developed by the evidence, 
a statement of the facts as established by the evidence, including any in- 


164 Witenberg, pp. 259-260. 

165 The Santa Isabel Claims (Great Britain) v. Mexico (1932), Further Decisions and 
Opinions of the Commissioners in Accordanze with the Conventions of November 19, 1926, ' 
and December 5, 1930, between Great Britain and the United Mexican States, Subsequent 
to February 15, 1930 (London, 1933), p. 253. 

166 Carlston, p. 50 et seq. 

167 Id. at pp. 42-50. As to the effect upon the award of an arbitrator ’s failure to 
participate therein see id. at pp. 43-44 and supra, note 37. 
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ferences found by the tribunal from such facts, a statement of the law as 
applied by the tribunal, and the decision itself. . 


Articte 31. Dissents; separate opinions. Any member of the 
Tribunal who dissents from the award or other decision of the Tribunal 
may deliver and sign a dissenting opinion, setting forth the grounds 
upon which he dissents, the award or decision which in his view should 
have been rendered, and the reasons therefor. Separate opinions may 
also be filed by any member of the Tribunal who concurs in the award 
or other decision of the Tribunal but not in the reasoning of other 
members. : 


Comment 


The practice of delivering dissenting or separate opinions by individual 
members of the tribunal seems wel! established.1** . The foregoing article 
clarifies the procedure of rendering such opinions. It is permissive rather 
than mandatory in its application. 


ArticLe 32. Filing of awards or decisions. Two signed copies 
of the award or ary decision ‘of the Tribunal, including dissenting or 
-separate opinions, if any, shall be filed in the Office of the Tribunal. 
The secretaries skall furnish to each of the Agents two certified 
copies 1®of the award or any decision of the Tribunal. 


Comment 


The foregoing article is designed to ensure that awards shall be duly 
filed and notice thereof given to the parties.?7° 


Artcore 33. Publication of awards or decisions. An award or 
‘decision shall be deemed to be published when read at a publie session 


of the Tribunal or when duly filed under these rules, whichever event . 


shall first occur. Upon publication, the award or ‘decision shall be 
deemed to be binding upon the Governments, subject to the provisions 
of Articles 35 and 36 hereof. 


Corament 


Upon the publication of the award, it becomes binding upon the 
parties.‘ While publication usually takes place in a public reading of 
the award by the presiding member of the tribunal,!’? this may be dis- 
pensed with in unimportant rulings such as decisions correcting typo- 
graphical errors or certain decisions on motions. In the latter case, the 
foregoing rule fixes the date of filing as the date of publication. Article 27 


. 168 Witenberg, pp. 277-230; Statute of the I. C. J., Art. 57, Ser. D, No. 1 (2d ed., 
1947), p. 49; but see Acremant, pp. 136-137. 

169 In the event of a bilingual arbitration, substitute in place and stead of ‘‘two certi- 
fied copies’’ the words ‘‘four certified copies, two in and two in 27, 

170 Mérignhae, p. 280. 

171 See I, C. J., Rules of Procedure, Art. 76, Ser. D, No. 1 (24 ail; 1947), p. 80. 

172 Witenbers, : p. 283. 
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of the Draft on Arbitral Procedure of the International Law Commission 
provides only that an ‘‘award is binding . . . when it is rendered.” 

When the rules of procedure ar2 not incorporated in the compromis, 
as they are in Article III of the draft compromis herein, the last sentence 
of above Article 833 may more appropriately be incorporated in the com- 
promis itself rather than in the rules of procedure. 


ARTICLE 34. Registration of awards. The secretaries shall forward 
two certified copies of the award or of any dezision of importance in 
the development of international law to (i) the Secretary General 
of the United Nations, and (ii) the International Bureau of the 
Permanent Court of Arbitration at The Hague. 


Comment 


The foregoing procedure is of extreme importance in building up an ac- 
cessible jurisprudence of international arbitral decisions,.2”? 


ARTICLE 35. Rehearing and revision, At any time after the publi- 
cation of the award and prior to the expiration of the term within 
which the labors of the Tribunal shall be completed pursuant to 
Article V of the compromis, upon a motion for rehearing by an Agent, 
the Tribunal may reconsider such award, and reaffirm, modify, amend 
or reverse such award, as the Tribunal shall determine. 


Comment 


It will be observed that the foregoing article regulates the exercise of the 
power of a tribunal to reconsider its decision before it has become functus 
officto.** This power may be exercised with respect to mistakes of law,175 
or the discovery of new evidence of such a character that it would have 
affected the tribunal’s decision had it known thereof," or as provided in 
the succeeding article. 


Articte 86. Interpretation and rectification of awards and de- 
cisions. At any time after the publication of the award or decision 
of the Tribunal and prior to the expiration of the term within which 
the labors of the Tribunal shall be completed pursuant to the com- 
promis, either upon a motion therefor by an Agent or independently, 
the Tribunal may interpret or rectify the award or any decision which 
is obscure cr incomplete or contradictory or which contains any error 
in expression or calculation, 


Comment 


The rectification of an award, involving the correction of a mistake of 
fact, is a proper exercise of the power of rehearing while the tribunal 


173 Carlston, p. 263; op. cit. (supra, note 6). 

174 Carlston, pp. 224-225; Sandifer, op. cit. (supra, note 70), at p. 299. 
175 Carlston, Sec. 74. 

176 Id. at p. 232; cf. Art. VIIL of draft compromis (supra). 
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retains jurisdiction.” So also is its power of interpretation of the award 
before the tribunal becomes functus officio.17® 

The foregoing Article 86 is consistent with the provisions of Article 26 
of the Draft on Arbitral Procedure of the International Law Commission, 
though the latter is silent as to the matter of rectification of awards. 


ARTICLE 37, Duties of the Secretaries. The secretaries, who shall 
act jointly in the performance of the powers and duties assigned to 
them in these rules, shall: 


(a) Be subject to the directions of the Tribunal; 

(b) Be the custodians of all documents and records of the Tribunal 
and keep them systematically arranged in safe files. While affording 
every reasonable facility to the Agents and their respective counsel to 
inspect and make excerpts therefrom, no documents or records shall 
be withdrawn from the files; 

(c) Make and keep a minute book and all other books, records and 
documents as may be provided for under these rules or as may be 
ordered by the Tribunal; 

(d) Endorse on each document presented to the Tribunal the date 
of filing, and enter a minute thereof in the appropriate book of record, 
and if the Government filing the document shall so request, endorse 
on one copy, provided by it, a record of the filing with the date thereof; 

(e) Furnish to the Agent of the opposite party on the day of filing 
or on the following day copies of all pleadings, motions and other 
papers filed with the secretaries by the Agent of either Government, 
in such number as may be required by Article 5 hereof, and make due 
record thereof; and 

(f) Make all such entries in the appropriate books of record and 
perform all such other acts and duties as may be required under these 
rules or as may from time to time be prescribed by the Tribunal. 


Comment 


It is extremely important to indicate in detail the duties of the secre- 
taries of the tribunal. Upon the thoroughness and smoothness of their 
functioning will depend the full success of the arbitration. 


Arricte 38. Interpretation of rules. These rules will be inter- 
preted and applied with a view to expediting and simplifying the 
proceedings before the Tribunal, affording each of the Governments a 
fair opportunity to be heard in its contentions, and avoiding prejudice 
to each such Government. The titles to each of the articles of these 
rules are for convenience only and will not be used in the interpreta- 
tion of the text of tke rules. 


Comment 


The foregoing article sets forth the spirit in which the preceding rules 
of procedure are to be interpreted and applied. Its objectives are those 


< 177 Carlston, Sec. 72. 178 Id, at See. 80. 





W 
Y 


aoe ae È 
. : Ta A : 
. 250 f THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of any procedural system. They should be steadily kept in mind by the 
_ tribunal and the agents as specific procedural disputes arise. 


ARTICLE 39. Amendments to rules. The Tribunal may, after af- 
fording due opportunity to be heard thereon to the Agents of the 
respective Governments, modify, amend or supplement these rules. 


Comment 


The foregoing article expressly endowing the tribunal with thé power 
to amend and supplement its rules of procedure is essential for rules of 
- procedure embodied, as are the instant rules, in the compromis itself” 
Otherwise, it is clear that the tribunal would have as a matter of general 
practice the power to fix and amend its rules of procedure.?® 


ARTICLE ‘40. Silence of rules. With regard to any matter as to 
which express provision is-not made in these rules, the Tribunal shall 
proceed as international law, justice, and equity require. 


Comment 


The foregoing article, while within the purview of Article 39 above, 
appears advisable in order to indicate that the tribunal has clear power 
to proceed. even if no express rule of procedure should appear to be ap- 
plicable. 


179 Carlston, p. 33. 

180 Projet, 1875, Arts. 12 and 15, pp. 129, 180; Hague Convention of 1907, Art. 74, 
p. 305; Ralston, p. 204; Sandifer, op. cit. (supra, note 70), at pp. 28-29; Acremant, 
p. 107. 


THE LAW OF WAR AND MILITARY NECESSITY 


By WILIAM GERALD Downey, Jr.* 


( To many international lawyers and army officers the terms‘‘law-of_war2?. 
and ‘‘military necessity’’ are mutually incompatible.) Many army officers 
consider the law of war as no more than a collection of pious platitudes, 
valueless, so they think, because it has no force and effect. Some inter- 
national lawyers regard military necessity as the bête noire of international 
jurisprudence, destroying all legal restriction and allowing uncontrolled 
brute force to rage rampant over the battlefield or wherever the military 
have control. 

It is the purpose of this writer not only to show the complete compati- 
bility of these two concepts but to prove to his confréres in the inter- 
national legal profession that military necessity is not the negation, but an 
integral part, of law itself, and to show his brothers in the honorable pro- 
fession of arms that the law of war is a binding body of rules which may, 
not with impunity be violated on the ground of military necessity. _ 





I. Bastc CONCEPTS 


At the beginning it is important for the sake of accuracy to establish 
certain basic concepts in order that the international lawyer and the soldier 
will be speaking the same language and will arrive together at the same 
conclusions. (International law is composed of the customary and con- 
ventional rules and regulations which civilized nations have assented to 
observe .in their relations with one another. It is divided into two main 
parts: the law of peace and the law of war. Here we shall be concerned 
only with the law of war.) E 

The sources of international law are international custom as evidenced . 
by an accepted general practice, treaties and conventions, and the general 
principles of law recognized by civilized nations. ) Usually it is stated that 
evidence of international law is found in diplomatic correspondence, in 
the opinions and decisions of international courts, in the opinions and 


* Major, JAGC, U. 8. Army. Formerly Fellow in International Law, Catholic Uni- 
versity and Georgetown University. Member of the Bar of the District of Columbia and 
of the Bar of the U. S. Court of Military Appeals. The views expressed herein are those 
of the author and do not reflect the opinions of the Secretary of Defense, the Secretary 
of the Army, or of the Judge Advocate General of the Army. 

1 Queen v. Keyn, L. R. [1876] 2 Exch. Div. 63. 

2The 8. S. Lotus, Permanent Court of International Justice, 2 Hudson, World Court 
Reports, 1927-1932, 20, 35. See also George A. Finch, The Sources of Modern Inter- 
national Law (1937), passim. ° 
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decisions of national courts, and in the writings of the commentators.® 
This writer desires to add a new source of the evidence of international 
law, i.e., the opinions of the Judge Advocate General of the Army arising 
from cases pertaining to the law of war.‘ 

International law, and its component part, the law of war, is part of the 
domestic law of the United States, and its rules apply to war from what- 
ever cause war originates.’ \ The Constitution of the United States provides 
that treaties are the supreme law of the land? and that Congress shall 
have the power to define and punish offenses against the law of nations.® 
In enacting the Uniform Code of Military Justice the Congress provided 
that: 


General courts-martial shall have jurisdiction to try any person who 
by the law of war is subject to trial by a military tribunal and may 
adjudge any punishment permitted by the law of war.® 


( me of the most important concepts in the law of war is that of military _ 
necessity, but there is no concept more elusive. From the idea expressed 
by the German writers that military necessity (kriegsraison) overrode all 
law, to the recent holdings of the Nuernberg International Military 
Tribunals that military necessity is governed by positive international 
law,” the question has vexed both international lawyers and army officers} 
(a American concept of military necessity) was expressed in the in- 
structions prepared by Franz Lieber and issued’ by the United States Army 
in 1862 in General Orders No. 100, which stated that: 


Ç Military necessity, as understood by modern civilized nations, con- 
sists in the necessity of those measures which are indispensable for 
securing the ends of war, and which are lawful according to the modern 


law and usages of war.) a 


3 Fred K. Nielsen, International Law Applied to Reclamations, p. 7; U. S. v. Wilhelm 
List et al., XI Trials of War Criminals 1235. 

4 These opinions, particularly those written during the period 1941-1945 when Colonel 
Archibald King, a member of the American Society of International Law, was Chief of 
the International Law Division, JAGO, are a priceless source of the numerous inter- 
national law situations which confronted American commanders during World War I. 
Many of these opinions are still classified and are therefore not available, but it is hoped 
that they eventually will be declassified and made available for study by legal scholars. 

5 The Paquete Habana, 175 U. S. 677; for an excellent discussion of the relationship 
between international law and United States domestic law, see Quincy Wright, The 
Enforcement of International Law Through Municipal Law in the United States (1916). 

6U. 8. v, List et al, XI Trials of War Criminals 1248. 

7 Art, VI, See. 2. 8 Art. I, See. 8, Clause 10. 

9 Art. 18, U.C.MJ., Act of May 5, 1950, 64 Stat. 108; 50 U.S.C. 551-736. 

10 See Strupp, Éléments du droit international public universel et américain (4927) ‘i 
pp. 168-169, 

u U, 8. v. List et al., XI Trials of War Criminals. 1252-1255. 

12 General Orders 100, Instructions for the Government of the Armies of the United 


States in the Field, §14.° 
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Sixty years and two wars later, the President, of the American Society of 
International Law, Elihu Root, in discussing military necessity in an ad- 
dress at the annual meeting on April 27, 1921, remarked: 


. . The doctrine of kriegsraison has not been destroyed. It was 
asserted by Bethman Hollweg at the beginning of the war [World War 
I] when he sought to justify the plain and acknowledged violation of 
international law in the invasion of Belgium upon the ground of 
military necessity. The doctrine practically is that if a belligerent 
deems it necessary for the success of its military operations to to violate 
a rule of international law, the violation is S permissible. As the bel- 
ligerent is to be the sole judge of the necessity, the doctrine really is 
that a belligerent may violate the law or repudiate it or ignore it 
whenever that is deemed to be for its military advantage... . Of 
course, if that doctrine is to be maintained, there is no more inter- 
national law, for the doctrine cannot be confined to the laws specifically 
relating to war on land and sea.... 

. Either the doctrine of kriegsraison must be abandoned defi- 
nitely and finally, or there is an end of international law, and in its 
place will be left a world without law, in which alliances of some 
nations to the extent of their power enforce their ideals of suitable 
conduct upon other nations. 


At Nuernberg in recent years it was quite evident that the doctrine of — 
kriegsraison had not been destroyed, as it was used as a defense in many 
of the trials of German war criminals. In discussing this doctrine the 
Nuernberg Military Tribunal said in United States v. List et al.: 


They [the German Generals] invoke the plea of military necessity, 
a term which they confuse with convenience and strategical interests. 
Where legality and expediency have coincided, no fault can be found 
insofar as international law is concerned. But where legality of action 
is absent, the shooting of innocent members of the population as a 
measure of reprisal is not only criminal but it has the effect of destroy- 
ing the basic relationship between the occupant and the population. 
Such a condition can progressively degenerate into a reign of terror. 
Unlawful reprisals may bring on counter reprisals and create an endless 
cycle productive of chaos and crime. (To prevent a distortion of the 
right into a barbarous method of repression, international law provides 
a protective mantle against the abuse of the right. ) 


* 2+ FF + 


It is apparent from the evidence of these defendants that they con- 
sidered military necessity, a matter to be determined by them, a com- 
plete justification of their acts. We do not concur in the view that 
the rules of warfare are anything less than they purport to be. ( Mili- 
tary necessity or expediency do not justify a violation of positive. rulés. 
International law is p rohibitive la YT 38 






18 XT Trials of War Criminals 1252-1255, 
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Because the varying concepts of military necessity have never been fully 
defined and explained in legal terminology, this writer, relying wholly upon 
decided cases of the Supreme Court of the United States and of various 
military tribunals, has. prepared the following definition of military 
necessity : 


(Military necessity is an urgent need, admitting of no delay, for the 
taking by a commander of measures, which are indispensable for 
forcing as quickly as possible tne complete surrender of the enemy by ` 
means of regulated yiolence, and which are not forbidden by the laws 
and customs of war.) 


It will be noted that this definition contains four basic elements: 


(1) an urgent need admitting of no delay for the taking by an army 
commander of measures 

(2) which are indispensable for forcing as quickly as possible the 
complete surrender of the enemy by means of 

(3) regulated violence, and 

(4) which are not forbidden by the laws and customs of war.'* 


Each element will be considered at length below. 


I. ELEMENTS or MILITARY NECESSITY 


L 1. An urgent need admitting of no delay. This element means that the 
military situation requires that the commander take immediate action, that 
there be insufficient time for any other course of action to be taken, and 
that the danger be immediate and impending, Y 

A recent example of such an urgent need admitting of no delay was the 
situation which faced General Hisenhower in North Africa in November, 
1942. It was necessary for him to deal with the one person who had the 
authority to command the French Forces to cease fire. That man was 
Darlan. In his Crusade in Europe, General Eisenhower remarked that: 


General -Clark reported that apparently Darlan was the only French- 
man who could achieve cooperaiion for us in North Africa. I realized 
that the matter was one that had to be hancled expeditiously and 
locally. To have referred it back to Washington and London would 
have meant inevitable delays in prolonged discussions. So much time 
would have been consumed as to have cost much blood and bitterness 
and left no chance of an amicable arrangement for absorbing the 
French forces into our own expedition. 


General Bradley stated in connection with General Hisenhower’s dealing 
with Darlan that: 


14 Many of the positive laws of war appearing in the Hague Regulations of 1907, the 
Geneva Conventions of 1929 and 1949 expressly permit exceptions due to military neces- 
sity. For an earlier discussion of this subject, see Josef L, Kunz, Kriegsrecht und 
Neutralitétsrecht (1935), pp. 26-28. 

15 Dwight D. Eisenhower, Crusade in Europe, p. 106. 
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Collaboration with Darlan was fully as nauseous to Eisenhower as it 
was to his critics in the United States. But, as Eisenhower insisted, 
he had not sought Darlan as an ally, but as a convenient and useful 
tool.16 


(he question of an urgent need admitting of no delay has been considered 
by the United States Supreme Court. In the case of United States v. 
Russell" the pertinent facts were that during the Civil War three steam- 
“boats owned by Russell were seized by the United States under the terms of 
the following or a similar order: ‘‘Imperative military necessity requires 
the services of your steamers for a brief period). ..’’ The steamers were 
employed as transports for carrying Government freight. The Court of 
Claims found that, at the time the steamers were taken into the service of 
the United States, the agents of the United States did not intend to ap- 
propriate them or their services; but they did intend to compel the captains 
and crews with such steamers to perform the services needed, and they ` 
did intend to pay a reasonable compensation for such services. However, 
the Government of the United States refused to pay reasonable compensa- 
tion and Russell refused to accept the lesser amount offered by the United 
States. 

tin considering the legality of the seizure of these vessels, the Supreme 
Court stated that: 


such a taking of private property by the Government, when the 
emergency of the public service in time of war or impending ‘public 
. danger is too urgent to admit of delay, is everywhere regarded as 
justified, if the necessity for the use of the property is imperative and 
immediate and the danger is impending.) 
The Court affirmed a judgment of $41,355.00 in favor of Russell. 

Tn. the case of Mitchell v. Harmony," the pertinent facts were that certain 
property owned by Harmony, a sutler accompanying the army in the field 
during the war with Mexico, was seized by Colonel Mitchell under the 
orders of Colonel Doniphan. The property was taken not to defend Colonel 
Doniphan’s position nor to place his troops in a safer one, nor to anticipate 
the attack of an approaching enemy, but solely to insure the success of a 
distant and hazardous expedition some time in the future. Discussing the 








facts of this case, the Supreme Court stated that: ‘‘It is the emergency that’ — 


gives the right, and the emergency must be shown to exist before the taking 
can be justified. Where urgent necessity does not exist, there is no right.” 
The Court held that under the facts stated there was no urgent need, and 
because there was no urgent need, there was no right to seize the property. 
Harmony was awarded a judgment of $109,372.52. 

ie questions will immediately arise in the minds of both lawyers and 
army officers: Who decides whether under a given set of facts an urgent 


16 Omar N. Bradley, A Soldier’s Story, p. 32. 
1713 Wall, 623 (1870). 1813 How. 115 (1851). 
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need admitting of no delay exists, and how is the person making such a 
decision to know whether some court at a later date may not overrule him? 
The obvious answer to the first query is that the officer exercising command 
responsibility must make such a decision. The answer to the second query 
was given by the Supreme Court in the Mitchell case, supra, wherein it 
stated that } 


_ <A court in reviewing a case must consider the facts, as they appeared 
to the officer at the time he acted... . And if with such information 
as he has a right to rely upon, there is reasonable ground for believing 
that the danger is immediate or menacing, or the necessity urgent, he 
is justified in acting upon it; and the discovery afterwards that it was 
false or erroneous, will not make him a trespasser. .. . He must show 
by “proof the nature and character of the emergency, such as he had 
reasonable grounds to believe it to be.\ [Italics added.] +? 


Similar problems arose before the various military tribunals at Nuern- 
berg. In a case involving reprisals against the civil population the Mili- 
tary Tribunal stated that it had ‘‘. . . no hesitancy in holding that the 
killing of members of the population in reprisal without judicial sanction 
is itself unlawful.’* @nhe tribunal added that the only exception to this 
rule is when the necessity for the reprisal requires immediate reprisal 
action, but ‘‘. . . Unless the necessity for immediate action is affirmatively 
shown, the execution of hostages or reprisal prisoners without a judicial 
hearing is antud In another case the tribunal held that where an 
accused German general was a commander of German forces in retreat, 
military necessity, ¢ that is, an urgent need not admitting of any delay,- 
justified the devastation of certain villages.4The court ruled that ‘‘, 
what constitutes devastation beyond military ‘necessity in these aao 
requires detailed proof of an operational and tactical nature.’ 

It would appear, then, that where the defendant urges thé defense of 
military necessity, he must show affirmatively that the facts existing at the 
time he acted were such that he had reasonable grounds to believe they 
constituted an emergency. On the other hand, if the complaifiant argues 
that eke qa ao uaa ed at the time or that the acts of the defendant 
went beyond military necessity, the burden of proof is upon complainant 
affirmatively to show the existence of facts of an operational and tactical 
nature which were known to the defendant at the time he acted, and which 
clearly show that the defendant knew that his acts were not based upon an 
urgent need admitting of no delay, and that he knew that the danger was 
not immediate or pressing. \ 

. Measures indispensab le Gor forcing as ditek as possible the complete 
surrender of the enemy. This element includes the following measures: 


18 Ibid. 180. 
20 U. 8, v. List et al., XI Trials of War Criminals 1253 (italics added). 
21 The High Command Trial, XI Trials of War Criminals 541 (italics added). 
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\\ First, all direct destruction of life of members of the armed forces and of - 


Other persons whose destruction is incidentally unavoidable in the conduct 


of military operations.?? ) A good example of the application of this meas: 


ure was the destruction of the railway station and the marshaling yards 
at Versailles, France. At that time the military objective of the Allies 
was to prevent the Germans from using the railroad lines west of Paris. 
In the spring of 1944, the marshalling yards at Versailles were bombed by 
‘the United States Air Force and, incidentally thereto, a few bombs fell 


short and struck a hotel apartment alongside the yards, killing many of. 


the tenants of the hotel. If a claim had resulted from this bombing, the 


United States would be held, in the opinion of this writer, to be without 
liability because the bombing constituted a legal destruction of life and 


property incidental tə a military operation. l 
(Secondly, the capturing of every armed enemy, of every enemy civilian 


measures.’ The legal aspects pertaining to the capture of enemy armed 
persons are covered in the Geneva Prisoners of War Conventions of 1929 
and 1948.4) and the question of captured property has already been con- 

ength by this writer.” (he capturing of every enemy civilian 
person of importance has been an pted measure of war since the dawn 
of history.) Caesar tells of the capture of Vercingetorix, and the Saracens 
still sing the saga of the capture of King Richard. In April, 1945, the 
Joint Chiefs of Staff issued a directive to the Commander-in-Chief of the 
United States Forces of Occupation in Germany, which instructed General 
Eisenhower as follows: 


8 a. You will search out, arrest, and hold, pending receipt by you 
of further instructions as to their disposition, Adolf Hitler, his chief 
-Nazi associates, other war criminals and all persons who have partici- 
pated in planning or carrying out Nazi enterprises involving or re- 
sulting in atrocities or war crimes. 

b. All persons who, if permitted to remain at large, would endanger 


the accomplishment of your objectives, will also be arrested and held . 


-in custody until trial by an appropriate semi-judicial a to be 
established by you... .78 


An interesting case concerning the previsions of this directive arose in 
1949. A German civilian, who had held an important position in the 
German military government of Poland, was arrested in Germany in 1945 
and held under paragraph 8 b, supra, until he was cleared by a denazifica- 


22 U. 8. v. List et al, lec. cit., 1253. 23 Ibid. 

24 Department of Army Pamphlet 20-180. The 1949 Conventions have not been 
ratified by the United States. 

25 Downey, ‘‘Captured Enemy Property: Booty of War and Seized Enemy Property,’’ 
this JOURNAL, Vol. 44 (1950), p. 488. 

26 Par. 8, JCS 1067, Germany 1947-49, The Story in Documents (Dept. of State 
Publication 3556), p. 21. 
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tion court some time later. After his release he filed a claim against the 

- United States for damages resulting from an alleged illegal arrest and 
incarceration, basing his claim upon the finding of a denazification board, 
“the appropriate semi-judicial body,’’ which was organized under the 
provisions of the above directive and subsequent theater directives. The 
Judge Advocate General held, in effect, that there was no basis for the 
claim, as the German civilian was a person whose arrest was authorized by 
the laws of war as expressed in the directive of the Joint Chiefs of Staff.’7 

o Thirdly{the destruction of property, the obstruction of ways of com- 
Inunication, and the withholding of means of life or livelihood from the 
enemy are authorized measures.7"} Germany and Japan abound with stark 
‘examples of the destruction of property by aerial bombing and ground 
artillery. (The question of liability for the destruction of property has 
been considered by various claims commissions. In the Hardman case”? 
the British Government claimed compensation for the destruction of Hard- 
man’s personal property by the United States military authorities in Cuba ` 
in 1898) The property was destroyed to prevent the spread of disease among 
the soldiers during the Spanish-American War. The question to be decided 
by the arbitrators was whether, under the circumstances, the destruction of ` 
the property was a necessity of war and an act of war. The evidence sub- 
‘mitted by the United States showed that the measures taken to prevent the 
spread of disease were advisable and necessary. The British Government 
did not contest the truth of this evidence. / In denying the award, the 
arbitral tribunal stated: § 


In law, an act of war is an act of defense or attack against the enemy 
and a necessity of war is an act which is made necessary by the defense 
or attack and assumes the character of vis major. 

In the present case, the necessity of war was the occupation of 
Siboney, and that occupation which is not criticized in any way by the 
British Government, involved the necessity, according to the medical 
authorities above referred to, of taking the said sanitary measures, 
i.e., the destruction of -the houses and their contents. 

In other words, the presence of the United States troops at Siboney 
was a necessity of war and the destruction required for their safety 
was consequently a necessity of war. 

In the opinion of this tribunal, therefore, the destruction of Hard- | 
man's personal property was a necessity of war, and, according to the 
principle accepted by the two Governments, it does not give rise io a 
legal right of -o 


Another case involving destruction of property as a measure of war is 
Juragua Iron Company, Limited v. United States. It arose in the Court 
of Claims as an action to recover the value of certain property in Cuba 


27 Claim of Dr. F. K., MSS Opinion, dated Sept. 10, 1949, JAGO. 
28 U. 8. v. List et al., loc. cit., 1253-1254. 
206 Hackworth, Digest of International Law 176. 
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destroyed during the Spanish-American War by order of the commanding 
officer of the United States troops which were conducting military opera- 
‘tions in the locality of the property. The Juragua Iron Company was a 
Pennsylvania corporation and had its principal place of business in Penn- 
sylvania, but it owned certain real and personal property in Cuba. In 
July, 1898, General Miles, Commanding General of United States forces 
in Cuba, because of the prevalence of yellow fever, ordered the destruction 
of the plaintiff’s property. The Court of Claims held that the United 
States was no pecuniarily liable, and the Supreme Court affirmed,** 
stating: 


. The plairtiff, although an American corporation, doing busi- 
ness in Cuba, was, during the war with Spain, to be deemed an enemy 
to the United States with respect of its property found and then used 
in that country, and such property could be regarded as enemy g 
property, liable to be seized and confiscated by the United States in the 
progress of the war then being prosecuted; indeed stibject under the 
laws of war to be destroyed whenever, in the conduct of military 
operations, its destruction was necessary for the safety of our troops or | 
to weaken the power of the enemy. 

. It is true that the army, under General Miles, was under a duty 
to observe the rules governing the conduct of independent nations 

` when engaged in war—a duty for the proper performance of which 
the United States may have been responsible in its political capacity to 
the enemy government. If what was done was in conformity to those 
rules—as upon the facts found we must assume that it was—then the:: 
owner of the property has-no claim of any kind for compensation or. 
damages; for, in such a case, the Commanding General had as much 
right. to destroy the property in question if the health and safety of his 
troops required that to be done, as he would have had if at the time the 
property had been occupied and was being used by the armed troops 

. of the enemy for hostile purposes. 


Concerning the question of the destruction of ways of communication, 
it will be recalled that one of General Yamashita’s defenses was that the 
United States armed forces had so completely destroyed his channels of 
communication and obstructed his channels of traffic in the Philippines 
that he was totally unable to control the forces under his command.” 

he question of the legality of withholding 1 means of livelihood and of 

life from the the enemy was considered by the Nuernberg Military Tribunal 
in Ín the tase of United States v. Von Leeb. _ The pertinent facts were that 
in in 1941 L ‘Leningrad was encircled and besieged Supplies i in the city were 
rapidly being consumed, and, to conserve such supplies, the Russian Com- 
mander ordered the evacuation of civilians. Von Leeb, the German com- 
` mander, issued an orcer authorizing the army artillery to fire on Russian 
civilians in order to prevent them from leaving Leningrad and fleeing into 


8042 Court of Claims 99, 114. 31 212 U. S. 297, 306, 308. 
82 See In re Yamashita, 327 U. 8. 1, 32 et seg. 
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the German lines. | The order stated that artillery was to be used ‘‘to pre- 
vent any such attempt at the greatest possible distance from our own lines 
by opening fire as early as possible, so that the infantry, if possible, is spared 
shooting on civilians.” After the war Marshal von Leeb was charged with 
a violation of the law of war for having issued an unlawful order. 

The Military Tribunal, in considering whether this order was illegal, 
stated that: 


. . the cutting off of every source of sustenance from without is 
deemed legitimate. It is said that if the commander of a besieged 
place expelled the non-combatants, in order to lessen the number of 
those who consume his stock of provisions, it is lawful, though an 
extreme measure, to drive them. back so as to hasten the surrender. 


(The Tribunal held that there was no criminality attached to the above order 
issued by Von Leeb.’ - i 
X Fourthly, the appropriation of whatever the enemy’s country affords 
necessary for the subsistence and safety of the army is an accepted easy 

An historical example of the application of this rule was Sherman’s mare 
from Atlanta to Savannah in 1864. Sherman cut himself off from his base 
` of supplies and during the march his army lived off the country. During 
the trials at Nuernberg, the question was again considered, but the Nuern- 
berg Military Tribunal held that the seizure of whatever the enemy’s 
country afforded, which was not justified for the subsistence of the army, 
was criminal and the fact that such seizures were conducted not by indi- 
eens but by the army and by the state does not remove the taint of 

inality.*4 
A ifthly, the use of deception not involving a breach of faith, is an ac- 
€ ‘cepted measure. A breach of good faith which is either positively ex- 
pressed in international conventions or which exists under the customary 
law of war is forbidden./ A good example of the use of deception which 
involved a breach of good faith is one that happened in this writer’s 
presence during the Battle of Metz in 1944. At that time the German 
forces held several forts south and east of Metz. One November morning, 
just as our attack was getting under way, a German unit of some 20 men 
came out of one of the forts under a white flag. The American battalion 
commander gave the order to cease fire, and the Germans marched under 
the protection of the white flag down the road toward our lines. As they 
came abreast of a large bunker they pulled down their white flag, ran into 
the bunker and immediately opened fire on our positions. 

3. Regulated Violence. The words ‘‘regulated violence’? may appear 
at first glance to be self-contradictory. However, the meaning of the ex- 
pression will be clear after it is defined and illustrated. 

Regulated violence is generally considered as that violence directed or 


33 XI Trials of War Criminals 563. 34 Ibid. 
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authorized by superior authority for fhe purpose of disabling the greatest 
possible number of the enemy, but the military effect of which is not dis- 
proportionate to the suffering it entails) This definition is a compromise 
between the conflicting military and humanitarian concepts of the purpose 
of war. | Under this definition of regulated violence the paramount military 
interest is to kill or disable the greatest possible number of the enemy and 
the subservient humanitarian interest is to relieve the individual soldier 
from all unnecessary suffering.) The question is how best to balance these. — 
conflicting interests and the problem must be answered, each time a new 
weapon or new projectile is developed, under the test established by 
‘Spaight: ‘‘Does the new weapon or the new projectile disable so many of | 
the enemy that the military end thus gained condones the suffering it 
causes??? 35 

An interesting and provocative illustration of the application of the defi- 
nition of regulated violence arises in a consideration of the question of the 
use of the explosive bullet. An ordinary 30-caliber bullet fired from a 
rifle has for its military purpose the killing or wounding of the enemy 
soldier at whom it is aimed. It accomplishes that purpose when it causes ` 
a casualty. The suffering caused by that bullet is not disproportionate to` 
such a military purpose. However, a 30-caliber explosive bullet, having 
the same purpose and the same lethal effect, which explodes upon penetra- 
tion of the body and causes an agonizing and perhaps incurable wound, ` 
aggravates the suffering of the recipient without furthering the military 
purpose of the projectile. A type of explosive bullet was used by the 
Confederate forces at Vicksburg with the idea that the bullets would burst 
over the Union trenches and have the effect of shrapnel. In his Memoirs, 
General Grant discussed the use of these bullets: i 


I do not remember a single case where a man was injured by a piece 
of one of these shells. When they hit and the ball exploded, the wound 
was terrible. In these cases a solid ball would have hit as well. Their 
use is barbarous, because they produced increased suffering without 
any corresponding advantage to those using them.** ` . 


In 1868 the use of such bullets was prohibited by the Declaration of St. 
Petersburg, and in 1907 by Article 23 (e) of the Hague Regulations.?* 
Field Manual 27-10, The Rules of Land Warfare, provides in relation to 
Article 23 (e) that: l a 


The foregoing prohibition is not intended to apply to the use of 
explosives contained in artillery projectiles, mines, aerial torpedoes, 
or hand grenades, but it does apply to the use of lances with barbed 
heads, irregular-shaped bullets, and projectiles filled with glass, to the 
use of any substance on bullets that would tend unnecessarily to in- 


85 Spaight, War Rights‘on Land, p. 76. 38 U. S. Grant, Memoirs, ‘p. 316. 
37 Hague Convention IV, 36 Stat. 2277; U. S. Treaty Series, No. 539. 
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flame a wound inflicted by them, and to the scoring of the surface or 
filing off the ends of the hard cases of bullets,** 


4.| Measures which are not forbidden by the laws and customs of war. 
Article 22 of the Hague Regulations provides that the right of belligerents 
to adopt means of injuring the enemy is not unlimited, )and Article 23 
specifically prohibits, among other acts, the use of poison or poisoned 

‘weapons, the treacherous killing or wounding of enemy personnel, the 
killing of an enemy who has laid down his arms or surrendered, and the 
statement that quarter will not be given. - 

These are positive laws of war which contain absolute prohibitions. 
Where such positive rules apply, no plea of military necessity is legally 
permissible. For example, in discussing the application of the rule against 
the use of poison, Field Manual 27-10 states: : 


This prohibition extends to the use of means calculated to spread 
contagious diseases; but does not prohibit measures being taken to 
dry up springs, to divert rivers and aqueducts from their courses, or 
to contaminate sources of water by placing dead animals therein or 
otherwise, provided such contamination is evident or the enemy is in- 
formed thereof. . . .°° 


As an example, the prohibition against the spread of contagious diseases is 
absolute. Therefore, if a belligerent should spread typhus germs over an 
enemy troop concentration, it would be a violation of the positive law and 
no plea of military necessity could justify the act. 

(On the other hand several of the laws of war specifically contain excep- 
tions on the ground of military necessity. ) Article 23 g of the regulations 
annexed to Hague Convention IV provides that the destruction or seizure 
of enemy property, ‘‘unless such destruction or seizure be imperatively de- 
manded by the necessities of war,” is especially forbidden. a is apparent 
that where a commander, acting bona fide, decides that the destruction of 
certain property is necessary for the accomplishment of his mission, ¢.g., 
the destruction by artillery fire of a church, the tower of which is being used 
as.an observation post by an enemy, the positive laws of war permit such 
action whether or not the need is urgent or admits of no delay. 

In conclusion it can be stated as a matter of law that military necessity 
cannot justify an act by a military commander which disregards a positive 
rule of law or which goes beyond the express limitations of a qualified rule 
of law. Such acts always constitute a violation of the law of war. j 


s8 Field Manual 27-10, par. 34. 39 Ibid., par. 28. 
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NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By YueEn-u Liane * 


THE QUESTION OF REVISION OF A MULTILINGUAL TREATY TEXT 


The question of the language or languages employed in the drafting of 
international instruments has assumed of late considerable practical im- 
portance in the law of treaties. For a long time, Latin was the only 
language used in international intercourse. During the nineteenth cen- 
tury, French took the place of Latin as the common diplomatic language + 
in which most of the multipartite instruments were drawn up; and in 1907 
French was formally recognized in the Réglement (Art. 12) as the official 
language for the deliberations and the acts of the Hague Conference. It 
was not until 1919 that the dual language practice was adopted by the 
Peace Conference at Paris, and thereafter French and English became the 
official languages of the League o2 Nations, the International Labor Or- 
ganization and the Permanent Court of International Justice. Bilingual 
texts were used in the conventions concluded under the auspices of the 
League of Nations, in international labor conventions and in a number of 
other multipartite treaties during this period. In connection with bi- 
partite treaties, there is a variety of practice regarding the employment 
of languages and regarding the question as to which of the languages 
should prevail.? l 

In 1945, an innovation was introduced at the San Francisco Conference 
which included in the Charter of the United Nations a provision to the 
effect that the Chinese, French, Russian, English and Spanish texts of the 
Charter were equally authentic.” The rules of procedure of the General 
Assembly of the United Nations provide that ‘‘Chinese, English, French, 


* Director of the Division of Development and Codification of International Law, 
United Nations Secretariat. This note was prepared in collaboration with Miss Kwen 
Chen. Any views expressed in the note gre those of the writers alone and do not neces- 
sarily reflect the official opinion of the Organization with which they are connected. 

1 Seo James Brown Scott, Le Français, langue diplomatique moderne (1924); Henri- 
ette Roumiguière, Le Français dans les relations diplomatiques (1926). 

2M. O. Hudson conducted a seminar investigation on the languages employed in 
bipartite treaties signed and ratified by twelve states between 1921 and 1930, and 
concluded, inter alia, that ‘‘there is no rule of international law giving primacy to any 
one language in the conclusion of bipartite treaties.’’ See M. O. Hudson, ‘‘Languages 
Used in Treaties,’’ this JOURNAL, Vol. 23 (1932), pp. 368-372. ' 

3 Art. 111 of the Charter. Another example of multilingual treaties may be found 
in the Charter of the Organization of American States, Art. 108 of which contains a 
provision to the effect that the Spanish, English, Portuguese and French texts of the 
` Charter are equally authentic. 
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Russian and Spanish shall be the official languages of the General As- 
sembly, its committees and sub-ccmmittees’’* and that ‘‘all resolutions 
and other important documents shall be made available in the official 
languages.’ ® 

The question of the revision of a multilingual treaty text arose when, 
at the sixth session of the General Assembly, a request was made by the 
Government of China for the revision of the Chinese text of the Convention | 
on the Prevention and Punishment of the Crime of Genocide (referred to 
hereafter as ‘‘the Genocide Convention’’). The request of the Chinese 
Government gives rise to a number of interesting points which heretofore 
have scarcely been explored by international lawyers. It is the purpose 
of the present note to survey the various aspects of this questions and to 
comment on some of the existing problems involved. 


I. Unirep Nations Treaties Havine Five Texts 


The multipartite treaties concluded under the auspices of the United 
Nations, insofar as their official texts are concerned, may be divided into 
two groups: (a) those which contain a provision that all five texts, t.e., 
Chinese, English, French, Russian and Spanish, have equal validity, and 
(b) those where such provision is lacking. For example, to the first 
group belongs the Genocide Convention and to the second group belong 
the Convention on the Privileges and Immunities of the United Nations ° 
and the Convention for the Suppression of the Traffic in Persons and of 
the Exploitation of the Prostitution of Others.” It might be suggested that 
since, according to the rules of procedure of the General Assembly, the 
five languages mentioned above are the official languages of the General 
Assembly in which resolutions and important documents should be made 
available, and where a treaty or convention is adopted by a resolution of 
the General Assembly and annexed thereto, treaties under group (b) could 
be treated on the same basis as those under group (a). On the other 
hand, one might ask: If a convention approved by the General Assembly . 
is made available in the five official languages, could the five texts of the 
convention be regarded as ‘‘equally authentic’’ in the absence of a pro- 
vision to this effect? If such a convention is drafted in one language and 
translated into the other four languages, should these four texts of the 
convention be regarded as official translations or as ‘‘authentic texts’’? 
Do official translations have the same validity as authentic texts? 


4 First sentence of Rule 51 of the Rules of Procedure of the General Assembly, U. N. 
Doc. A/520/Rev. 2, June 5, 1951, p. 10. The rules concerning languages were adopted 
by the General Assembly on Feb. 1, 1946, see U. N. Doc. A/64, p. 9. 

5 First sentence of Rule 58, U. N. Doc. A/520/Rev. 2, p. 11. 

6 General Assembly Resolution 22(1)A, Feb. 13, 1946, U. N. Doc. A/64; U. N. Treaty 
Series, Vol. I, No. < (1946-1947). 

T General Assembly Resolution 317(IV), March 21, 1950, U. N. Doe. A/1251, pp. 33-36. 
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A. The meaning of ‘“‘authentic tezi” 


In 1927, when the German Government formally proposed to the Gov- 
erning Body of the International Labor Organization to amend Article 6, 
No. 9, of the Standing Orders of the International Labor Conference by 
making German also an authentic text along with French and English 
texts of draft conventions and recommendations,® there was much discus- 
sion of what was an authentic text. It was decided by the Governing Body 
and then by the Conference that a text became authentie only by reason 
of its adoption by the Conference.® This seems to be the traditional view. 
If this view should be maintained, the suggestion ‘above referred to, that 
United Nations treaties under group (b) could be treated on the same basis 
as those under group (a), would at once become questionable, for the Gen- 
eral Assembly has not explicitly adopted the five texts of a treaty belonging 
to group (b) as authentic. Could it be said then that the rules of pro- 
„cedure of the General Assembly, in making such a document ‘‘available’’ 
in the five official languages, confer upon the five texts equal authenticity 
and oblige the parties to the treaty to accept them as such? 

The recent discussion of the Chinese proposal touches on the question 
whether an ‘‘official’’ text is the same as an ‘‘authentic’’ text. Article 
X of the Genocide Convention provides: ‘‘The present Convention, of 
which the Chinese, English, French, Russian and Spanish texts are equally 
authentic, shall bear the date 9 December 1948. When the request for 
revision of the Chinese text of the Genocide Convention was discussed in 
the Sixth Committee at the Seventh Session of the General Assembly, the 
representative of France, referring to the words ‘‘official Chinese text’’ 
in a Chinese draft resolution before the Committee, suggested that for the 
sake of accuracy ‘‘authentic’’ should be used instead of ‘‘official.’’*° The 
representative of Belgium considered, however, that in international law 
only authentic texts were official. If any doubt should be thrown upon 
the identity of official text and authentic text in the case of a United 
Nations convention which contains express provision as to the authenticity 
of its texts, it would be even more doubtful whether, in the case of a conven- 
tion made available as a document in five official languages, the five texts 
are ‘‘official’’ or ‘‘authentie,” or are neither ‘‘official’’ nor ‘‘authentic.’”’ 
However, during the discussion of the Chinese proposal, no statement had 
been made that ‘‘official text’’ differed from ‘‘authentic text.’’ In prac- 
tice, the terms ‘‘ official text’’ and ‘‘authentic text’’ have been used inter- 
‘changeably without reference to whatever technical meaning they may have. 


8 Minutes of the 35th session of the Governing Body, May-June 1927, p. 366, 

® See League of Nations, International Labour Conference, 10th Sess., Vol. 1, Pts. 1-3, 
p- 551; Ernest Mahaim, ‘‘Les Conventions Internationales du Travail,’’? 11 Revue de 
droit international et de législation comparée (1930) 144. 

10 U. N. Doe. A/C.6/SR.356, Dec. 22, 1952, pp. 10, 12. 

11 Ibid, p. 12, 
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B. The status of ‘official translations” of a treaty teat 


Most of the treaties or conventions adopted by the General Assembly 
are drawn up in the working languages of the General Assembly, French, 
English or Spanish, or‘all three, and translated into the other official 
languages by the Secretariat. What are the legal consequences if some 
discrepancy should occur between the different versions? Where a con- 
vention provides, as the Charter of the United Nations does, that the 
five texts are equally authentic, it has been suggested by one writer that 
“English and French being the working languages, the versions in those 
languages carry more weight than the remaining three.’’?* If this view 
were acceptable, it would apply with all the more force to a convention 
which does not provide for the authenticity of its five versions and which 
is originally drawn up only in the working languages of the General As- . 
sembly. 

In connection with the German proposal mentioned above, one of the 
conclusions reached by the Governing Body of the International Labor 
Organization and concurred in by the Conference was that official transla- 
tions of a convention text ‘‘drawn up by the Director of the International 
Labour Office, on his own responsibility, would obviously not be au- 
thentic.’’+* But, in that case, French and English, which were the au- 
thentic versions of the draft conventions and recommendations, were also 
the official languages of the Conference, while German was not an official 
language. In the case of the United Nations, a convention approved by 
the General Assembly is produced in all five official languages. The prob- 
lem was never raised before whether, in the absence of a provision in the 
convention on their authenticity, those versions which are official transla- 
tions worked out by the Secretariat should be accepted as authentic texts 
by the parties to the convention. 

In connection with the Chinese request for revision, one member of the 
Sixth Committee, to which the request was referred for consideration, ex- 
pressed the view that the original Chinese text of the Genocide Conven- 
tion had been reduced from the status of an authentic original to the 
status of an official translation. This was so because that text had been 
declared by the Chinese Government to contain numerous errors and 
because ‘‘during the long process of drafting the Convention, Chinese had 
not been used in the discussion nor had a Chinese text been ready on 9 
December 1948 when the General Assembly, by adopting resolution 260 
(III), had approved the text of the Convention.’’** On the other hand, 


12 Pollux, ‘‘The Interpretation of the Charter of the United Nations,” 23 British 
Yearbook of International Law (1946) 79. Cf. statement of A. D. McNair: ‘It is 
always desirable, where more than one text is used, to state either which is authentic 
or that both are equally authentic. In the absence of provision to the contrary, neither 
text is superior to the other.’? McNair, The Law of Treaties (1938), p. 59. 

13 League of Nations, International Labour Conference, 10th Sess., Vol. 1, Pts. 1-3, 
p. 551. 14 U, N. Doe. A/C.6/8R.254, p. 6. 
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the view was held that since under Article X of the convention, the five 
texts, including the Chinese, were equally authentic, the fact that the 
Chinese text was a translation from the English was immaterial.’ 


II. THe Question or REVISION 
A. Procedure of revision im relation to the Chinese request 


The Genocide Convention was approved by the General Assembly on 
December 9, 1948,1 and came into force on January 12, 1951. Article 
XVI of the convention provides: 


A request for the revision of the present Convention may be made 
at any time by any Contracting Party by means of a notification in 
writing addressed to the Secretary-General. 

The General Assembly shall decide upon the mapi if any, to be 
taken in respect of such requesi. 


China signed the convention on July 20, 1949, and the formal instru- 
ment of ratification of the convention by the Chinese Government was 
deposited with the Secretary General on July 19, 1951. Concurrently 
with the deposit of the instrument of ratification, the Permanent Repre- 
sentative of China to the United Nations, by a letter addressed to the 
Secretary General, submitted a new Chinese text of the convention and’ 
requested the Secretary General to take steps to revise the authentic 
Chinese text, with a view to bringing it into greater conformity with the 
other authentic texts of the convention. Since the convention had already 
entered into force, and since the five texts were equally authentic, the 
Secretary General considered that he was without authority to undertake 
their revision. Thereupon the Permanent Representative of China con- 
firmed that his letter should be deemed to constitute the ‘‘notification in 
writing addressed to the Secretary-General’’ requesting revision in ac- 
cordance with Article XVI of the convention. 

This request made by China was accordingly placed by the Secretary 
General before the General Assembly, in order that the General Assembly 
might, in conformity with the second paragraph of Article XVI of the 
convention, ‘‘decide upon the steps, if any, to be taken in respect of such 
request.” +7 

In a memorandum on this question submitted to the seventh session 
of the General Assembly, the Secretary General stated: 


15 U. N. Doe. A/C.6/SR.355, p. 11. 

16 General Assembly Resolution 260(III), U. N. Doe. A/810; this JOURNAL, Supp., 
Vol. 45 (1951), p. 7. 

17 U. N. Doe. A/1880, Sept. 18, 1951. The question was placed on the agenda of the 
sixth session of the General Assembly. The Assembly, by Resolution 605(VI) adopted 
on Feb. 1, 1952, considered that the elements necessary for the discussion of the question 
were not yet at its disposal, and decided to postpone the discussion until the seventh 
session of the Assembly. See U. N. Doe. A/2119, p. 87. 
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It appears that the revised Chinese text submitted by the Permanent 
Representative of China introduces only revisions which are in the 
main of a linguistic nature and does not in ary sense alter the sub- 
stance or meaning of the Convention as expressed in the other four 
official texts.7® 


It was considered, therefore, that ‘‘formal acticn of a treaty-making 
character,” i.e., to adopt a protocol listing the amendments agreed upon, 
for signature or accession by the contracting parties, might not be justi- 
fied in the present case. Instead, two precedents were cited which did 
not involve a revision of the substance of the conventions concerned. In 
the first case, the Netherlands Government had proposed certain modifica- 
tions to the French text of an annex to the International Load Line Con- 
vention of 1980 as the most practical way of simplifying its application 
in the countries using the metric system. The British Government, as 
depositary of the convention, considered that since the errors found in the 
original text of the convention were all of mincr importance, formal 
amendment of the convention was not necessary. It therefore circulated 
the desired alterations to the governments concerned and drew up a list © 
of states expressing their willingness to accept such alterations. 

The second precedent concerned the Convention for Limiting the Manu- 
facture and Regulating the Distribution of Narcotic Drugs, Some dis- 
crepancy had been found to exist between the French text and the English 
text of the convention and there was also a drafting defect. In 1934, on 
the proposal of the Advisory Committee on Traffic in Opium and Other 
Dangerous Drugs, the Council of the League of Nations instructed the 
Secretary General of the League to call the attention of the governments 
parties to the convention to the defect and the interpretation given to the 
text in question by the Advisory Committee. Accordingly, the Secretary 
General, in a circular letter, requested the governments concerned to in- 
form him whether they accepted these interpretations. A time limit was 
set for their replies, after which tacit consent was to be implied. 

In view of these precedents and taking into consideration the nature 
of the Chinese request for the revision of the Chinese text of the Genocide 
Convention, the Secretary General of the United Nations suggested the 
following procedure of revision for consideration by the General Assembly: 


. . . The General Assembly is the body which originally adopted the 
Genocide Convention, and Article XVI thereof gives it the authority 
to decide upon any steps to be taken in respect of a request for revision 
of the Convention. The Assembly might therefore wish to adopt by 
resolution any desired amendments to the Chinese text, at the same 
time instructing the Secretary-General to seek from the States parties 
to the Convention, by means of a circular letter, an expression of their 
willingness to agree to the amended text. As such a letter would also 


18 U. N. Doe. A/2221, Oct. 14, 1952, p. 1. 
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be circulated to all States entitled to become parties to the Convention, 
a subsequent ratification or accession without objection to the amend- 
ments in the Chinsse text could be treated as a tacit acceptance.” 


‘At the seventh session of the General Assembly, the Chinese Delegation 
submitted a draft resolution which asked the General Assembly, under 
authority of Article XVI of the Genocide Convention: (1) to approve the 
revised Chinese text submitted by thé Chinese Government; (2) to recom- 
mend that states signatories of or parties to the convention accept the 
revised Chinese text as the official Chinese text; and (8) to request the 
Seeretary General : 


to transmit, in aecordance with Article XVIII of the Convention, 
a certified copy of the revised Chinese text of the Convention, as well 
as a copy of the present resolution, to all Members of the United Na- 
tions and to the non-member States contemplated in Article XI of the 
Convention, and to request States already signatories of or parties to 
the Convention to notify him, within the period of ninety days from 
the date of the transmission of the revised Chinese text of the Con- 
vention, of their acceptance of or objection to the revised Chinese 
text, it being understood that States which fail to signify their ob- 
jection within the said period shall be deemed to have accepted the 
revised Chinese text.?° 


The representative of China explained that the reasons for his government’s 
request were to bring the official Chinese text into greater harmony with 
the other four official texts and to make the wording of the Chinese text 
closer to the terminology used by the executive and judicial organs of 
China and more intelligible to the Chinese people. He emphasized that 
there was no change of substance in the provisions of the convention in- 
volved. ` 

When the Chinese request was under consideration by the Sixth Com- 
mittee, the discussion centered largely on two questions: (1) whether the 
Chinese request was a request for revision within the meaning of Article 
XVI of the ‘convention, and (2) whether the General Assembly was 
competent to adopt the procedure proposed by the Chinese draft resolu- 
tion, 


B. The question of revision vs. rectification 


The representative cf Israel was of the opinion that it could not be as- 
sumed that the Chinese request constituted a request for revision within 
the meaning of Article XVI of the convention. He stated that ‘‘in inter- 
national treaties revision was usually construed to mean modification of 


19 Ibid., p. 2.° 
20U. N. Doe. A/L.116, Nov. 28, 1952. After the General Assembly referred the 
question to the Sixth Committee for study and consideration, the same draft resolution 
was submitted by the Chinese Delegation to the Committee as Document A/C.6/1.283. 
21 U. N. Doc. A/P.V.400, p. 36. 


270 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


substanee or modifications of language which were substantive in na- 
ture.’’?? The United States representative considered that all the Chinese 
Government was requesting was a correction of certain inaccuracies in the 
Chinese translation of the convention; he therefore suggested that refer- 
ence to Article XVI of the Convention might be deleted from the Chinese 
draft resolution.2? It was formally proposed by the representative of 
‘Peru that the words ‘‘revised’’ or ‘‘revision’’ contained in the Chinese 
draft resolution should be replaced, respectively, by ‘‘corrected’’ and 
‘‘correction,’’ since any revision was within the exclusive competence of 
the parties to the convention, and not of the General Assembly.?* These 
amendments were accepted by the representative of China and the original 
Chinese draft resolution was revised accordingly. 

The representative of New Zealand expressed the opinion that while the 
action contemplated in connection with the Chinese text formally consti- 
tuted revision under Article XVI of the convention, it was an advantage 
to refer to the changes as corrections. The difference between revision and 
correction was not one of kind but of quality and would merely affect the 
Committee’s decision as to what action should be taken.?* This view was 
concurred in by the representative of China when he stated that the re- 
vision requested was a revision of language, not a revision of substance; 
it could best be described as correction and could therefore be effected by 
a method less formal than that provided in Article XVI of the convention.?’ 


C. The competence of the General Assembly 


Many representatives spoke on the question whether the General As- 
sembly was competent to adopt the procedure proposed by the Chinese 
Delegation in the operative part of its original draft resolution. These 
statements,” expressing diverse opinions, may be summarized as follows: 


(1) The General Assembly could not ‘‘approve’’ the revised Chinese 
text of the convention since the majority of its members were not familiar 
with the Chinese language. 

(2) Since the General Assembly has only powers of recommendation, 
it was doubtful whether it could, by a resolution, validly declare that 
states would be held to have accepted the revised Chinese text unless they 
signified objections. It was uncertain whether the General Assembly was 
competent to conclude, in the absence of replies from states, that they were 
committed in law. 

(3) The General Assembly was competent to entertain the Chinese re- 
quest even if it was no longer a request for revision but a request for cor- 
rection and even after the convention in question had entered into force. 


22 U, N. Doe. A/C.6/SR.354, p. 6. 28 Ibid., p. IL 
24 Ibid., p. 13. 25 U. N. Doc. A/C.6/1..283 /Rev.1. 
26 U. N. Doc. A/C.6/SR.356, p. 8. 27 U. N. Doe. A/P.V.411, p. 6. 


28 U. N. Does. A/C.6/SR.354, pp. 9, 13; A/C.6/SR. 355, pp. 3, 5-7; A/C.6/SR.356, p. 8. 
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(4) The General Assembly might inform the states parties to the con- 
vention that China wished to make certain amendments to the Chinese 
text, but on no account should it make any. recommendation regarding 
those amendments, for that was a matter entirely within the discretion of 
the states. P 

(5) The General Assembly was competent to deal with the problem 
` because the convention was its own product. The Secretary General being 
the depositary, it would be quite proper for the General Assembly to 
authorize him to transmit the new text to the parties to the convention. 
Each party would be free to accept or reject the new version. This pro- 
cedure would be consistent with international law. 

(6) To consider that any state failing to notify its acceptance of or 
objection to the revised text should be presumed to have accepted it, would 
constitute a rather sericus precedent. The principle that silence consti- 
tuted consent in such a serious matter as the revision of a treaty text was 
fraught with danger, foz the silence of a government was frequently due 
to the delay caused by the necessity of consulting the legislature before 
communicating its reply. 


In view of these observations, the Chinese representative further revised 
his draft resolution.” After some minor modifications, the resolution 
adopted by the Sixth Committee and subsequently by the General Assembly 
provided, as to procedure, that the General Assembly 


requests the Secretary-Generél to transmit a certified copy of the cor- 
rected Chinese text of the Convention on the Prevention and Punish- 
ment of the Crime of Genocide, as well as a copy of the present resolu- 
tion, to all Members of the United Nations and to non-member States 
contemplated in article XI of the Convention, and to request States 
signatories of or parties to the Convention to notify him of their ac- 
ceptance or objection.*° 


From the foregoing discussion, it would appear that the. problems re- 
sulting from the employment of several languages in multipartite treaties 
and from the procedure of revision of a multilingual treaty text do not 
admit of ready answers. In practice, however, it has often been found 
possible, in concrete disputes as to the subject-matter, to reconcile the 
discrepancies between the different texts by means of interpretation, where 
the parties have not resorted in advance to the procedure of revision or cor- 
rection. The common intention of the parties is ascertained by examining 
‘the several authentic or official texts together and by employing the tech- 


29 U, N. Doc, A/C.6/L.283/Rev. 2; see also Report of the Sixth Committee, Doe. 
A/2351. 

800. N. Doc. A/C.6/L. 289; General Assembly Resolution 691(VIT), U. N. Doe. 
A/2361, p. 64. 
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nique of interpretation, including ‘‘resort to various sources of internal 
and external evidence.’’ 3t 

Where domestic legislation is necessary to give effect to the provisions 
of a multilingual treaty, and if one of the authentic or official texts of 
the treaty is considered as unsatisfactory in form by the ratifying state 
using the same language as that of the text in question, the suggestion 
that the ratifying state should ‘‘introduce or maintain in its legislation not 
the form but the substance of the convention” °? might be accepted as a 
useful expedient. l 


31 Yi-ting Chang, The Interpretation of Treaties by Judicial Tribunals (1933), p. 157. 
He adds: ‘‘In cases where evidence does not lead to definite conclusions as to which ver- 
sion expresses the actual agreement of the parties, tribunals generally go as far as pos- 
sible to draw the sense from, and in harmony with, both versions. Nevertheless, tribunals 
do no hesitate to declare the one language used in the negotiations and drafts as ‘basic’ 
and as ‘un enseignement précieux sur les intentions des rédacteurs?’ of the treaty when 
evidence shows that the other version, although declared equally authoritative in the 
treaty, is a mere translation.’’ Cases before international tribunals, including the 
Permanent Court of International Justice, involving questions arising out of differences 
in meaning between two authoritative language texts of a treaty are discussed in a 
chapter entitled ‘‘Version in Differing Languages,’’ op. cit, pp. 141-157, 184-185. 
Passages extracted from the decisions of the Permanent Court of International Justice 
concerning the interpretation of texts involving questions of languages used may be 
found in paragraphs 78, 79, 81, and 305 in Hambro, The Case Law of the International 
Court (1952). See also note on ‘‘Languages Used in Agreements between States,’’ 
Hudson, Cases on International Law (3rd ed., 1951), p. 449. 

32 J. Morellet, ‘‘At What Moment do the International Labour Conventions become 
Applicable?’’, International Labour Review, Vol. XVI, No. 6, December, 1947; also M. 
O. Hudson, International Legislation, Vol. I, 1919-1921, Introduction, sec. 34, p. lix. 
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PACIFIC BLOCKADE OR WAR? 


As these lines are written + there is considerable discussion of the possi- 
bility, and the possible value and ecnsequences, of a blockade of the coast 
of China as a measure intended to counteract Communist Chinese military 
action in Korea? This step might be taken by the United Nations, or 
conceivably by the United States, acting under United Nations authoriza- 
tion or alone, and with or without any co-operation from Nationalist 
Chinese based on Formosa. 

Various questions of policy arise in this connection which it is not in- 
tended to discuss here, such as the willingness, or rather unwillingness, of 
United Nations Members to risk extension of the scope of the Korean con- 
flict, the danger of provoking Soviet Russia into a large-scale war in the 
East and possibly elsewhere, reluctance of the British to see their trade with 
China interrupted, and so on. Many of these problems are of extreme 
importance and cannot be neglected; they may even override in importance 
the legal issues involved; they are not, however, under consideration here. 

Under general international law it was widely admitted throughout re- 
cent decades that measures of force might be undertaken by one state 
against another state without necessarily or ipso facto bringing into ex- 
istence a state of war.’ This action, for example, could consist of a 
blockade of the ports and harbors of the state against which action was 
being taken. Such a blockade might be undertaken by two or more states 
conjointly ; Great Britain took part, with other states, in numerous pacific 
blockades during the nineteenth century.’ On the general issue there was 
_ little dispute, although the institution of pacific blockade never enjoyed an 
enviable reputation—on formalistic rather than ethical } gronda; on which, 
indeed, something could be said in its favor.’ 

- On the other hand, it was rather generally agreed that, in the operation 
_ of ‘pacific blockade,’’ cr blockade without intention to make war,'no right 
to visit, search, or capture the vessels of third parties accrued. This 
limitation did not appear to be strictly logical but it was fairly well- 


1 February 15, 1953. 

2 See, for example, letter in The Washington Post, Feb. 7, 1953, p. 10. 
' 3C. G. Fenwick, International Law (3rd ed., 1948), Ch. XXVII. 

4 Fenwick, op. cit, pp. 535-537, See also P. B. Potter, The Freedom of the Seas 
(1922), pp. 118-119, and A. P. Higgins and C. J. Colombos, The International Law of 
the Sea (1943), pp. 301-304. The standard monograph is A. E. Hogan, Pacific 
Blockade (1908): 5 Hogan, op. cit., pp. 73-157. 

6 Thus use of this institution might avoid recourse to war; the prejudice against 
pacific blockade came in part from formalists but in part from those who felt that it 
resembled war too much. A 
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accepted doctrine, if that expression can be used in a field where the de- 
velopment was so new. Its possible application and effect in the Chinese 
situation must be obvious. 

The Supreme Court of the United States, in a famous case, went to the 
other extreme in holding that the proclamation and establishment of -a 
blockade constituted an act of war.’ This interpretation depended, how- 
ever, upon the failure of the United States Government to stipulate that 
it was engaging in forcible action short of war—a singular bit of absent- 
mindedness on its part. 

Even if such a stipulation had been made, however, it ld have been 
quite open to the other party to claim, and claim effectively, that the action 
in question constituted war. Pacific blockade remains such only as long as’ 
both parties are willing to regard it as in that light, as is true for all 
“forcible measures short of war.’ On the other hand it does not appear 
that neutral states, or third parties in general, can do much to determine 
the character of the situation, albeit they can take such unilateral action 
as seems useful and wise to them, subject to retaliation from all states 
whose interests and rights may have been violated. 

The present situation is complicated, of course, by the participation of 
various States Members of the United Nations. This is a second or third 
case of the necessity for the application to organized international police, 
action of the old laws of war—a development already foreseen and men- 
tioned in these pages, although not adequately provided for by the states. 
It does not appear that any articles of the United Nations Charter or any ` 
special agreements of recent date modify the historic provisions of the 
international law of war or pacific blockade very greatly. The United 
Nations and its Member States would presumably be entitled to exercise 
the rights of states under international law as heretofore recognized, but 
to no greater extent. In the United States there has recently developed 


some loose discussion of these matters. Certain commentators have a. ~~ 


serted that blockade necessarily means war, relying upon an exaggerated 
interpretation of the Prize Cases decision, One leading journal has as- 
serted that the United States could be placed m a state of war only by 
action of Congress, a surprising defiance of international law.2 The simple 
fact seems to be that very inadequate thought hes been given to this prob- 
lem so far. ` 

In short, the idea of using the weapon of blockade against Communist 

China, without war, is not excluded by international law, although that 
depends largely on the reaction of Peiping—or of Moscow. It has little . 
to do with the Charter of the United Nations or the Constitution of the 
United States. ; 
Pirman B. Poran > 


7 The Prize Cases (1862), 2 Black 635. 
8 Editorial in The Washington Post, Feb. 12, 1953, p. 12 (‘*Wiley’s Aberration’’). 
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TREATY- ESTABLISHING THE EUROPEAN DEFENSE COMMUNITY 


The Treaty Establishing the European Defense Community (EDC) + 
is a defensive treaty of, regional collective security.? But this content is 
not its raison d’étre. The treaty owes its origin to the ‘necessity, pro- 
claimed by the American Secretary of State, of rearming Western Germany 
in order to bolster the defense of ‘‘Free Europe’’ with German divisions, — 
a move held indispensable by military leaders. This aim could have been 
accomplished by allowing Western Germany to'rearm and by including a 
rearmed Western Germany directly in the North Atlantic Treaty Organiza- 
tion (NATO). It is the recognition of this necessity by France, coupled 
with her deep-seated aversion against the rearmament of Germany, which 
produced the Pleven Plan, finally. elaborated into the European Defense 
Community Treaty. Although the Pleven Plan was originally rather 
skeptically looked at in the United States, especially from the point of 
view of its military effectiveness, French diplomacy succeeded in convincing 
the United States that this is the only feasible and acceptable way of re- 
arming Western Germany. Just as the Schuman Plan should guard against 
the economice possibility of Germany’s making war again, thus the Pleven 
Plan is designed to prevent the military possibility of Germany’s making | 
war again. And in both cases the means to achieve this end is supra- 
national organization. True, the French had to make concessions, as com- 
pared with the Pleven Plan. But the EDU Treaty prevents, at least, from 
a French point of view, the re-creation of a German national army and a 
German general staff, limits the number of German troops, prevents the 
production of heavy and atomic war matériel by Western Germany. 


1 The treaty consists of 132 articles and annexes; among them the Military, Financial 
and Jurisdictional Protocols, the protocols concerning the relations between the Euro- 
pean Defense Community and the North Atlantic Treaty Organization, and the Conven- 
tion rélating to the Status of European Defense Forces. To that have to be added the 
Protocol to the North Atlantic Treaty, the Treaty between the United Kingdom and the 
member states of the EDC, and the Tripartite Declaration of the three Western Foreign 
Ministers; all instruments were signed at Paris on May 27, 1952. 

The treaty is in a single original in French: Traité instituant la Communauté Euro- 
péenne de Défense. Although the Council shall establish authentic texts in the languages 
other than that of the original, in case of discrepancies the original in French shall 


. govern (Art. 130). English text in: 82d Cong., 2d Sess., Senate Execs. Q & R 


(June 2, 1952, Washington), pp. 167-254. See also Hearings before the Committee on 
Foreign Relations, U. 8. Senate, 82d Cong., 2d Sess., on Execs. Q & R (Washington, 
1952, 267 pp.), and the Report of that Committee (Exec. Report No. 16, Washington, 
982, 58 pp.). 
’ On the European Defense Community Treaty, see C. G. Fenwick in this JOURNAL, 
Vol. 46 (1952), pp. 698-700; Jacques Trempont, ‘‘La Communauté Européenne de 
Défense,’’ in International and Comparative Law Quarterly, London, Vol. I, Pt. 4 
(October, 1952), pp. 519-532, 2 Article 2. 

3In view of Western Germany’s industrial capacity (Gen. Collins, Hearings, p. 135) 


; an thë fact that the Germars are ‘‘able fighters’? (Gen. Collins, ibid., p. 125). 
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Naturally the Pleven Plan, which had to be produced quickly, took the 
already existing Schuman Plan as a model. In doing so, a second leading 
idea appeared, to make the European Defense Community a new and es- 
sential step toward the formation of a united Europe, restricted, in view 
of British and Scandinavian unwillingness to enter a supra- -national organi- 
zation, to the six countries of the Schuman Plan. 

It is from this genesis and these motives that the EDC Treaty has to 
be understood. They explain that the treaty is not self-contained. It is 
strongly related to the ‘‘Contractual Agreements’’ with Bonn.‘ In con-. 
trast to the European Coal and Steel Community, the European Defense 
Community from the beginning is not autonomous, but forms a part of 
NATO. The NATO Supreme Commander is empowered to satisfy him- 
self that the European Defense Forces are organized, equipped, trained and - 
prepared for use in a satisfactory manner; as soon as they are ready for 
use, they are at the disposal of the Supreme NATO Commander; they shall 
receive technical directives from the appropriate bodies of NATO; during 
wartime the Supreme NATO Commander shall exercise with respect to 
the European Defense Forces the full powers and responsibilities of Su- 
preme Commander.® The Commissariat depends, in certain aspects, on 
NATO; there are many interrelations with NATO.” It is because of this 
close association that the Protocol to the North Atlantic Treaty extends the 
guarantees of Article 5 to all the member states of the European Defense 
Community, t.e., to the Federal Republic of Germany which alone is not 
a member of NATO. The Convention between the United Kingdom and 
the European Defense Community extends the guarantees of Article IV 
of the Brussels Treaty of March 17, 1948, to the Defense Community states, 

i.e., to the Federal Republic of Germany and Italy. 

, Last, not least, the European Defense Community Treaty is linked 
with the Treaty Establishing the European Coal and Steel Community. 
The latter served as a model; both treaties are concluded for fifty years; ê 
the norms concerning juridical personality ° and privileges and immunities” 
are identical; both treaties contain an ‘‘accession’’ clause for ‘‘any Buro- 

_ pean State.’’++ Whereas the Coal and Steel Treaty creates an economic 
community, based on a common market, common objectives and common 


4It plays a dominant rôle in the related ‘‘Financial Convention’’ with Bonn; its . 
coming into force is an indispensable condition for the coming into force of the agree- 
ments with Bonn. 

5 European Defense Community Treaty, Art. 5. Secretary of State, in Hearings, p. 22, 

6 Treaty, Art. 18. 

17 Ibid., Arts. 13, 47, 68, 69, 70, 77, 78 bis, 91, 94, 101, 102, 128. 

8 Ibid., Art. 128 : European Coal and Steel Treaty, Art. 97. 

9 Arts. 7 and 6, respectively. 10 Arts. 116 and 76, respectively. 

11 Arts. 129 and 98, respectively. But as the ‘‘aecession’’ is conditional upon the 
unanimous vote of the Council, the system is, in fact, not one of accession, but of 
admission. 
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institutions, the Defense Community Treaty creates a military community, 
consisting of common institutions, common armed forces and a common 
budget. There is a parallelism between the four organs of both communi- 
ties, and two, Assembly and Court, are common to both. Both communi- 
ties and organs are supra-national, but not wholly so. 

To a certain extent, the supra-national character of the European De- 
fense Community is more pronounced in the very wording of the treaty,” 
as well as by the fact that it provides for the elimination of national armies 

and for the creation of a common, supra-national, European, quasi-federal 
” army. For, generally speaking, the member states of the Community shall 
not recruit or maintain armed forces, except those in the European Defense 
Forces.4® There are exceptions; the most important one is the recruitment 
and maintenance of national armed forces intended for use in the non- 
European territories with respect to which a member state assumes defense 
responsibilities; 14 this norm applies particularly to France, but excludes 
German national armed forces. 

The European Defense Forces*® are composed of ‘‘contingents placed 
at the disposal of the Community by the member States with a view to 
their fusion.” They constitute a ‘‘federal’’ army, an integrated force, 
wearing a common uniform. A ‘‘basic unit’’ of homogeneous nationality 
will correspond to something like a division of between 18,000 and 14,000 
men; Germany will have twelve divisions. But they will lack logistic and 
other facilities. In order to reassure the French against the fear of West 
Germany’s at some time withdrawing from the Community, the American 
and British Foreign Ministers laid down in the ‘‘Tripartite Declaration” 
that they have ‘‘an abiding interest . . . in the effectiveness of the treaty. 
... Accordingly, if any action from whatever quarter [read: West Ger- 
many] threatens the integrity or unity of the Community,’’ they will ‘‘re- 
gard this as a threat to their own security.” They will act in accordance 
with Article 4 of the North Atlantic Treaty, t.e., consult. An international 
or multi-national command will be created at the army corps level. The 
European Defense Forces will wear a common European uniform; uni- 
formity of discipline, equipment and training is provided. The Defense 
Community has, in respect of the Defense Forces and their members, the 


12 Already the Preamble speaks of a ‘‘supra-national organization’? and of the 
“formation of a United Europe,’’ whereas the Preamble of the Coal and Steel Treaty 
speaks only of ‘fan organized and vital Europe.’’ The supra-national character is 
also strongly underlined in Arts. 1 and 20, par. 2. 

13 European Defense Community Treaty, Art. 9. 

14 Art, 10, pars. 1, 4. But ‘‘The total volume of national armed forces ... shall 
not be so great as to compromise participation of each member State in the European 
Defense Forces’? (Art. 10, par. 5). Art. 13, particularly attacked in France in view 
of the Indo-China war, makes the withdrawal of troops from the Evropean Defense 
Forces in case of a serious emergency affecting a non-European territory dependent on 
the agreement of the Supreme NATO Commander. 

15 European Defense Community Treaty, Arts. 9-18, 68-79, and Military Protocol. 
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same rights and obligations as the states in respect of their national forces 
and members.** Members of the European Defense Forces have the duty 
of loyalty to the Community, of obedience to its laws and regulations, and of 
obedience to the European military leaders, regardless of nationality.’” 
The incorporation of units in the European Defense Forces shall be marked 
by a solemn demonstration of allegiance to the Community.4® The Defense 
Forces will observe the laws of war. 

Of the four organs, three are supra-national in character, although not 
wholly so. Little has to be said of the two organs common to both com- 
munities. The Assembly % is the Assembly of the Coal and Steel Com- 
munity, but complemented by ‘three more delegates each from France, 
West Germany and Italy; it consists, therefore, of eighty-seven delegates. 
Its competence is limited; it can only discuss the general report of the 
Commissariat, formulate comments and express its wishes and suggestions; 
it has a competence in respect of the common budget, submitted to it; it 
may even propose the rejection of the entire budget. It can by a motion 
of censure, adopted by a two-thirds majority, force the resignation of the 
Commissariat in a body. It has, finally, a vast competence under Article 
38 of the treaty. 

The Court ” is the Court of Justice of the European Coal and Steel 
Community, supra-national as to its function, but not as to its creation. 
There is here a highly interesting novelty: According to Article 53, the 
Court shall be assisted by a judicial system including, particularly, sub- 
ordinate courts which shall be European in character. 

The Commissariat, like the High Authority, is not supra-national as 
to its creation. Contrary to the creation of the High Authority, ‘all nine 
members of the Commissariat are appointed by the governments of the 
member states by agreement among themselves; equally the governments 
by agreement appoint the President of the Commissariat. 

The Commissariat, like the High Authority, is supra-national as to 
function. But there is here a fundamental and far-reaching difference. 
Whereas the High Authority is ‘‘responsible for assuring the fulfillment of 
the purposes of the treaty,” is a policy-making organ, the Commissariat 
is merely a supra-national executive organ. In certain respects it de- 
pends not only on NATO, but in certain respects action lies directly with 
the governments; ** in other respects it is dependent on agreement between 
member states; *° in certain matters the preparation of drafts, or even: their 


16 Ibid., Art. 80. ` 17 Military Protocol, Art. 16. 

18 Ibid., Art. 17. 

19 European Defense Community Treaty, Ari. 80. 

20 Ibid., Arts. 33-38. 21 Fbid., Art. 87, par. 3. 

22 Ibid., Arts. 51-67. 23 Ibid., Arts. 19-31, 

24 E.g. recruitment of basic units (Art. 73); decision to proceed with mobilization 
(Art. 75). : 

25Thus as to the single general regulations concerning military discipline of the 
European Defense ForeeS (Art. 79). 
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execution, has to be made in consultation with the governments of the 
member states. The Commissariat, contrary to the High Authority, has no 
competerice to procure the funds necessary for the accomplishment of its 
mission; it has no taxing power. True, the Commissariat, like the High 
dcatlineiiy: can take decisions binding in all details, make recommendations 
binding only with respeét to the specified objectives, and lastly, give non- 
binding opinions. But it can take those actions only in execution of a . 
policy it has not determined itself. 

The second fundamental difference in the man Defense Com- 
munity Treaty is that the principal, the directing organ, is the Council *¢ 
which, of course, is, both as to creation and function, an ‘‘international,’’ 
intergovernmental organ, where the sovereignty of the member states fully 
reappears, especially in the many cases where the unanimous action of the 
Council is required. This finds expression in the Council’s competence 
to issue directives for the action of the Commissariat and in the necessity 
for the Commissariat, in many cases, to obtain the concurrence or approval 
of the Council. The Council acts, as the case may be, by simple majority,” 
by a qualified majority, or unanimously.. In many respects unanimity is 
required. The Commissariat establishes the plan for the organization of 
the Defense Forces with the unanimous concurrence of the Council.” The 
Commissariat directs the training and preparation of the Defense Forces 
on the basis of a common doctrine and uniform methods, drawn up in 
co-operation with NATO and according to its directives; * it directs the 
military training schools of the Community; it administers personnel and 
matériel.* The uniformity of the period of active duty of the Defense 
Forces needs the unanimous decision of the Council.*? 

As to the common budget, the Commissariat, in consultation with the 
governments, prepares and submits it to the Council; the Council must ap- 
prove it before it is sent to the Assembly. The Council appoints, by 
unanimous vote, the Financial Comptroller, who is independent of the 
Commissariat and responsible to the Council; he supervises the execution 
of the budget. The Council, equally by unanimous vote, determines the 
number of members of the Accounts Commission, an independent collegial 
authority, and appoints its members and its President by a two-thirds 
vote.** The Commissariat prepares," in consultation with the governments, 


26 Treaty, Arts. 39-50. 
27 ‘í Unlesg otherwise pravided in the present treaty’? (Art. 39, par. 4). 
28 Thus, under Arts. 20, par. 1; 23; 31; 39, par. 1; 44; 48; 68, par. 2; 77, par. 1; 

105; 123, par. 1; 129. 

"28 Art. 71. 30 Art, 74; Military Protocol, Art. 26. 

81 Art. 78. ; 82 Art. 72, par. 2. 

33 European Defense Community Treaty, Arts. 83-100 and Financial Protocol. 

34 Such qualified majority must in all cases, where required, include the votes of the 
representatives of the member states which together.placed at the disposal of the Com- 
munity at least two-thirds of the total contributions of the member states, or the votes of 
five member states (Art. 43, par. 2). 35 Treaty, Arts. T01-111. 
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the common armament, equipment, supply and infra-structure program of 
the Defense Community; * the draft of this common plan shall be an- 
nexed to the draft budget and needs the approval of the Council. The 
Commissariat prepares a common program for szientifie and technical 
research; it ensures the placing of contracts, and shall supervise their 
execution. The production, import and export of war matériel is pro- 
hibited, except under licenses granted by the Commissariat; the latter 
has to prepare by regulations the procedural rules for granting these 
licenses; they must be submitted to the Council and have to be approved 
by a two-thirds majority. But the Commissariat shall not grant licenses 
for heavy and atomic war matériel ‘‘in strategically exposed areas’’ [read: 
Western Germany] except by unanimous decision of the Council, t.e., with 
the consent of France. 

The pooling of national armies goes, of course, farther than the pooling 
of coal and steel, and concerns a particularly sensitive area of national 
sovereignty. Hence, the predominance of the Council. On the other hand, 
it can be asked here with more insistence than in the Coal and Steel Com- 
munity whether a Defense Community with a common ‘‘federal’’ army can 
operate à la longue without a federal state, without a political authority. 
The answer to this question is that the Huropean Defense Community under 
the treaty is purely provisional, not only because of certain details,’ but 
in a much more basic sense. The whole Community shall remain in effect 
‘until it is replaced by a new one, resulting from the establishment of a 
federal or confederal organization as provided in Article 38.” 8 

Article 38 gives the Assembly the highly important function to prepare 
certain proposals and to submit them to the Council within six months after 
assuming functions; they will, then, be sent to the member states which, 
within three months of their receipt, shall call a conference for the purpose 
of examining them. These proposals relate: (1) to the creation of an 
Assembly of the European Defense Community elected on a democratic 
basis; (2) to the powers to be granted to said Assembly; (3) to the modi- 
fication of other institutions; and (4) to the problem of co-ordinating the 
different organizations for European co-operation, now in being or to be 
created in the future, within the framework of a federal or confederal 
structure. This is certainly a heavy order. It must be said that a ‘‘con- 
federal’’ structure seems hardly adequate, as the proposed European army 
is definitely of the type corresponding to a federal state. 

No time was lost. The Assembly of the existing Coal and Steel Com- 
munity, plus three more members each from France, West Germany and 
Italy, has set up a Constitutional Committee under the chairmanship of: 


36 To aid the Commissariat in this task a Consultative Committee shall be established 
(Art. 109). 

37 E.g., later direct recruitment by the Commissariat oe 73, par. 3). 

38 Treaty, Art. 8; see we Art, 75, par. 2. 
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the West German Heinrich von Brentano, to draft a political constitution. 
Naturally, there is a struggle between ‘‘federalists’’ and ‘‘functionalists’’ 
and there will be more of it at Strasbourg, where it is feared that a strong 
sUprenancnal entity may give rise to two competing blocs within ‘‘Free 
Hurope.’’ 

These steps, now under way, have been taken to facilitate the ratification 
of the Defense Community Treaty, and are, on the other hand, hampered 
by the present difficulties of ratification. It certainly was hoped that rati- 
fication would speedily be given, as szen from the related ‘‘Financial Con- 
vention’’ with Bonn, which foresees, in Articles 3 and 4, a German finan- 
cial contribution for at least nine months prior to June 30, 1953. But 
hesitancies have arisen which make it doubtful whether the treaty will 
have been ratified on this date, or even whether it will be ratified at all. 
There are many different reasons for this delay both in West Germany ° 
and in France.*® 

The whole situation with regard to the European Defense Community 
Treaty: presents a dilemma: Even if ratified, the efficiency of an European 
‘army has still to be proved. There is also the fact that perhaps European 
leaders and the United States are far in advance, as far as the sentiment for 
European Union goes, as compared with the parliaments and peoples of 
these six states.*t On the other hand, non-ratification endangers the whole 
structure of the defense of the free world. 

Joser L. Kunz 


THE CHARTER OF THE ORGANIZATION OF AMERICAN STATES AS THE “LAW OF THE LAND” 


It is an interesting speculation as to what would have been the fate of 
the Charter of the Organization of American States when it came before 
the Senate Foreign Relations Committee in 1950, if the current controversy 
over the Bricker Amendment had been at the time in full swing. Doubt- 
less the Charter would have been subjected to quite a number of reserva- 
tions, all looking to the protection of Congress and of the several States 
against alleged encroachments upon their constitutional powers. Whether 
the probable reservations would have been sufficient to weaken the Charter 


39 Socialist opposition, the constitutional issue, anti-rearmament sentiment, fear of 
adverse economic repercussions and of the reaction of the Soviet Union, fear of defi- 
nitely blocking the unification of the ‘‘two Germanies,’’ irritation over the Saar issue, 
recent political developments in France, slowing down of NATO efforts. 

40 Basically fear of Germany, worry about the Indo-China war, considerations of 
national sovereignty, economic difficulties, lessening of the fear of Soviet aggression 
in Europe, wish to have first a definitive settlement of the Saar problem in favor of 
France, more American aid, closer association of the United Kingdom with the Euro- 
pean Defense Community, dissatisfaction with certain clauses of the treaty (eg, 
Art. 13). 

41 Cf. M. J. Bonn, Whither Europe? Unicn or Partnership? (ew York, 1952). 
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as an international agreement cannot, of course, be determined; but many 
of the statements made at the hearings on the proposed amendment before 
the subcommittee of the Judiciary Committee last summer suggest that 
it was fortunate that the Charter escaped the necessity of running that 
gauntlet. 

As it was, the Senate added a reservation to its approval of the Charter; 
but fortunately it was one which did not in any way limit the obligations 
of the United States under the treaty. After brief hearings before the 
Foreign Relations Committee, the Charter was approved August 28, 1950, 
with a reservation to the effect that its provisions should not be considered 
as enlarging the powers of the Federal’Government or limiting those of 
the States of the Union with respect to matters recognized under the 
Constitution as being within the reserved powers of the States. In ac- 
cordance with its usual procedure, the Pan American Union submitted the’ 
reservation to the other signatory states for their comments. There being 
no unfavorable comments on the reservation, the United States proceeded 
to deposit its ratification on June 19, 1951; and on December 13, 1951, with 
the deposit of the ratification of the fourteenth state, the Charter entered 
into force. 

Unlike the Charter of the United Nations, which carries only a brief 
recitation of ‘‘Principles,’’ the Charter of the Organization of American 
States enters upon a detailed list of ‘‘Principles,’’ followed by an even 
more detailed list of ‘‘Fundamental Rights and Duties of States,” all of 
which, under the Constitution of the United States, automatically become 
part of the ‘‘law of the land,” taking priority over the constitutions and 
laws of the several States, notwithstanding the reservation above mentioned 
which, under the circumstances, would not be applicable. 

What is the character of the principles and of the accompanying rights 
and duties set forth in the Charter, which without any action by Congress 
become part of the law of the land? That they are legal obligations would 
seem to be beyond question. For in spite of the broad terms in which 
they are phrased they clearly do create rules of conduct in inter-American 
relations to which the United States, as a matter of treaty obligation, must 
henceforth conform. How was it that they escaped the vigilance of the 
Foreign Relations Committee, which has ever been watchful to see that 
the United States is not committed to anything that it cannot or does not 
want to carry out to the letter? The answer is, no doubt, that the obliga- 
tions created by the Charter come well within the existing principles and 
rules of international law, so as to amount to no more than a reaffirmation 
of obligations which the United States had already accepted by the declara- 
tions and resolutions of inter-American conferences or by the more specifie 
terms of inter-American conventions. Some of them come within the field 
of domestic law; but here again they are phrased in terms which clearly 
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bring them within the existing ‘‘law of the land,’’ and even within the 
provisions of the Bricker Amendment in its revised form. 

Perhaps the two provisions of the Charter most directly related to the 
Bricker Amendment are those dealing with the rights of citizens. Article 
5 (j) of the Charter provides that ‘‘The American States proclaim the 
fundamental rights of the individual without distinction as to race, na- 
tionality, creed or sex,” an obligation already assumed as a matter of 
domestic law by the Fourteenth Amendment and clearly not ‘‘denying”’ 

“abridging” rights enumerated in the Constitution of the United States 
as contemplated in Section 1 of the Bricker Amendment. Article 13 of 
the Charter provides that ‘‘the State shall respect the rights of the in- 
dividual and the principles of universal morality’’; but here again there 
is nothing to suggest denial or abridgment, and the obligation to ‘‘re- 
spect” is so broad that it would be difficult to consider that the Chie 
should have been held in suspense as ‘‘internal law” until such time as 
Congress might enact appropriate legislation, as called for by Section 3 
of the Bricker Amendment. 

What is to be said of the ‘‘Principle’’ of the Charter that ‘International 
law is the standard of the conduct of States in their reciprocal relations ;’’ 
that ‘‘Good faith shall govern the relations between States’’; that ‘‘The 
American States condemn war of aggression: victory does not give 

. rights”; that ‘‘An act of aggression against one American State is an act 
of aggression against all the other American States’’; that controversies 
between American States must be settled by peaceful procedures? What 
of the more specific rules that states are juridically equal, that the terri- 
tory of a state is inviolable, and that no territorial acquisitions obtained 
by force or by other means of coercion shall be recognized, or even of the 
rule that ‘‘No State or group of States has the right to intervene, directly 
or indirectly, for any reason whatever, in the internal or external affairs 
of any other State,’’ which is qualified by the right of collective interven- 
tion for the maintenance of peace and security in accordance with existing 
treaties? All these are long established principles and rules which fit 
into the existing law of the land and call for no enforcement action by 
Congress. Doubtless even under the strictest interpretation of Section 
3 of the Bricker Resolution, they would not be regarded as ‘‘becoming 
effective as internal law’’ only after the enactment of appropriate legisla- 
tion by Congress. If they were to be so suspended in their operation, 
what form could the legislation take which would not encroach upon the 
control of the Executive Department over the foreign relations of the 
United States? 

Even broader than tke terms in which the “Principles”? and ‘‘Funda- 
mental Rights and Duties of States’’ are phrased, are the provisions of 


18, J. Res. 1, 83rd Cong., Ist Sess., as distinct from 8. J. Res. 130, 82nd Cong., 2nd 
Sess. 
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the five succeeding chapters of the Charter. Chapter IV on Pacific Settle- 
ment of Disputes contains only the weakest element of international 
obligation, namely, that one regional procedure or another shall be re- 
sorted to before referring disputes to the Security Council of the United 
Nations, as is provided in Article 52 of the United Nations Charter. 
Chapter V, on Collective Security, goes no further than a recitation of 
provisions already incorporated in more detail in the Treaty of Reciprocal 
Assistance signed at Rio de Janeiro in 1947. The provisions of Chapters 
VI, VII and VIII are so limited and qualified as to be with difficulty con- 
sidered as legal obligations, except for the form in which they are cast. 
Rather they are to be regarded as proclamations of ideals, as declarations 
of objectives to be attained when conditions permit, as visions to be made 
a reality at some indefinite time in the future. The agreement to co-operate 
for the. attainment of the economic standards is conditioned by the clause, 
“as far as their resources may permit and their laws may provide.” . 
The agreement to co-operate in the attainment of the social standards is 
phrased as an agreement ‘‘upon the desirability’’ of the objectives pro- 
claimed. The agreement to promote the cultural standards described is 
attended by the condition, ‘‘in accordance with their constitutional pro- 
visions and their material resources.’’ Nevertheless, in spite of the careful 
phrasing of the articles, two of the members of the Foreign Relations 
Committee took exception to them, expressing the fear that the United 
States was making commitments which might interfere with the right of 
the States to legislate in respect to matters reserved to them under the 
Constitution ; but happily they were satisfied upon receiving assurance that 
the provisions in question were aspirations and nct contractual promises. 

It is of interest to note that when the Charter of the Organization of 
American States was being drafted at Bogota in 1948 one of the delegates 
of the United States raised the question why it was necessary to load up 
the document with so many broad principles and even broader proclama- 
tions of ideal objectives. To which one of the Latin American delegates 
observed that it was that very thing that would make the Charter acceptable 
to his and other Latin American governments. Without the proclamation 
of such standards there would be danger lest the new organization might 
prove to be an instrument, not of economic and social progress, but of 
political control by the stronger members of the organization. ‘‘We want 
to know where we are going before we get started.” i 

C. Q. Fenwick 


PROPOSED LIMITATIONS UPON EXECUTIVE AGREEMENTS 
As if the procedure of a constitutional amendment were altogether too 
slow to meet the existing danger of executive agreements which encroach 
both upon the powers of Congress and upon the treaty-making power itself, 
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the McCarran Resolution? now comes to support the more controversial 
Bricker Resolution proposing an amendment to the Constitution. Senator 
McCarran disclaims any opposition between the two resolutions, arguing 
that Congress now possesses power to limit the effectiveness of many types 
of executive agreements and that his resolution merely proposes ‘‘to es- 
tablish by law the more readily obtainable limitation.” 

Putting aside for the moment the ‘‘Whereas’’ clauses, which contain 
some questionable generalizations, the first of the limitations to be imposed 
upon executive agreements is that they shall be of no force and: effect 
‘either as laws or as authorizations*’ until and unless they shall have been 
published in full in the Federal Register. Special provision is made in 
Section 2 of the Resolution for resolutions requiring secrecy, and these, 
therefore, may be separately considered. Publicity is, of course, a proper 
requirement, and it is already a matter of executive practice. Criticism 
of the provision of the McCarran Resolution may, however, be directed 
against the requirement of publicity as a condition precedent to the validity 
of the agreement, rather than as an instruction to the Executive. It would 
be unfortunate if the signature of a plenipotentiary delegate to an agree- 
ment can in the future not be taken as definitive at the time it is affixed 
to the document, even though subsequent publication may be no more 
than a matter of form. 

A second provision of the McCarran Resolution requires that executive 
agreements shall be subject to such legislative action as the Congress, ‘‘in 
the exercise of its constitutional powers,’’ shall deem necessary or desirable. 
This parallels a provision of the Bricker Amendment, and it raises the 
critical question as to the particular agreements which might be considered 
by Congress as coming within its constitutional powers. Obviously there 
are executive agreements which could not possibly be held to come within 
the constitutional powers of Congress. On the other hand there are others, 
such as agreements calling for the appropriation of money, which have 
never been held to be self-executing. What of the broad field that lies 
between? 

Assuming that the term ‘‘executive agreements’’ includes multilateral as 
well as bilateral agreements, numerous questions arise which are of par- 
ticular interest to the inter-American community, which has long conducted 
its affairs by means of resolutions and declarations of conferences and Meet- 
ings of Consultation of Foreign Ministers. Would a declaration of an inter- 
American conference, such as the Declaration of Lima of 1938, be regarded 
as an ‘‘agreement’’ when it does no more than proclaim a principle of con- 
duct without committing the parties to any other obligation than that of 


18. J. Res. 2, 83rd Cong., ‘Ist Sess. (replacing S. J. Res. 122, 82nd Cong., 2nd Sess.), 
entitled: ‘‘Joint Resolution: To impose limitations with regard to Executive agree- 
ments.’? 
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consulting as to the subsequent application of the principle? Would a 
proclamation of a policy, such as the policy laid down in Resolution XV 
of the Havana Meeting of 1940 with respect to regional collective security, 
come within the term ‘‘executive agreements’? Would a declaration, such 
as the Declaration of Washington of 1951, setting forth the motives leading 
to the proclamation of a policy constitute an executive agreement if the 
declaration contained a reference to certain principles believed to govern 
the policy proclaimed? 

Assuming that resolutions and declarations such as those mentioned 
above are executive agreements, they could all meet the limitation of pub- 
` licity, and could doubtless meet the limitation of being subject to subse- 
quent legislative action, which would appear to be inapplicable to them 
in their broad form. How would they be affected by the third limitation 
of the McCarran Resolution, that ‘‘they shall be deemed to terminate not 
later than six months after the end of the term of the President during 
whose tenure they were negotiated, unless extended by proclamation of the 
succeeding President’?? Here would seem to be the gravest objection to 
the Resolution in its present form. In December, 1938, it would have been 
necessary for Secretary Hull to inform the delegates to the Lima Con- ` 
ference that the principle of common resistance by the inter-American com- 
munity to agression by any non-American Power would hold good only for 
two years and depend then upon the uncertain action of the succeeding 
President. At Havana, in July, 1940, Secretary Hull would have been 
obliged to announce that the delegates could only count upon the agreement 
of collective security for the next six months and after that it would depend 
upon the next President, who might or might not extend the agreement. 

Under the limitations of the McCarran Resolution, in its present form, 
the voice of the United States at an international conference would be a’ 
feeble one and the authority of the President as the officer in control of 
our foreign relations would be gravely weakened. Doubt would be cast 
upon the signature of the delegates of the United States to an international 
document; and it would be a natural result if other delegations were to 
follow suit and fix similar conditions upon their own acceptance of the 
agreements reached at the conference. There may, indeed, be need of some 
control by the Congress over executive agreements; but it is to be hoped 
that in the formulation of the provisions Congress will bear in mind the 
reaction of other countries to its own distrust of the Executive Department. 
It does not present an edifying picture of a democracy at work. 

A further word of caution must be added against the formulation of 
‘ Whereas” clauses which might give a false impression to the uninitiated. 
The McCarran Resolution begins by declaring that ‘‘ Whereas a treaty or an 
Executive agreement may be abrogated or superseded by a subsequent 
Act of Congress; and Whereas the right of Congress to set aside or vacate 
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a treaty was recognized early by the Supreme Court;’’. These two state- 
ments are simply not true if they refer to the international status of such 
agreements. It is true that if Congress should, by legislation subsequent 
to a treaty or executive agreement, violate the agreement, the Supreme 
. Court will enforce the Act of Congress as the law of the land. But the inter- 
national obligation remains, and the Act of Congress cannot limit or qualify 
or cancel it. The case of Taylor v. Morton, decided in 1855, supported by 
the Head Money Cases of 1884, is conclusive as to the supremacy of a later 
Act of Congress, just as a later treaty is supreme over earlier legislation. 
But the decision itself makes it clear that the Court was merely concerned 
with the determination of the question of which law, that of Congress or 
that created by the treaty, was to prevail. How the violation of the treaty, 
if there was a violation, was to be adjusted or defended remained for the 
political department oz the government to determine. 

Doubtless the broad terms of the preamble of the Resolution will be cor- 
rected when it comes before the Senate Foreign Relations Committee for 
consideration. The rule of good faith is too sacred to have even the slight- 
est shadow of doubt thrown upon it. 

C. Q. Fenwick 


CURRENT NOTES 


47th ANNUAL MEETING OF THE SOCIETY 


The Forty-Seventh Annual Meeting of the American Society of Inter- 
national Law will take place in Washington, D. C., April 238-25, 1953, at 
the Hotel Washington. The sessions, which will be held in the Hall of 
Nations, will open on Thursday evening, April 23, at 8:00 o’clock, and will 
have as their general theme ‘‘World Progress in International Law.” 
President Edwin D. Dickinson will deliver the opening address on Thurs- 
day evening and he will be followed on the program by Professor Philip 
C. Jessup of Columbia University, a Vice President of the Society. 

On Friday, April 24, the general subject of the morning and afternoon 
sessions will be ‘‘Significant Postwar Developments in the Progress of 
International Law’’ on which papers will be presented by speakers repre- 
senting the legal systems of different areas of the world. On Friday 
morning at 10:00 o’clock Professor Clyde Eagleton of New York University 
will preside over discussions in which addresses will be delivered by Dr. 
Jayme Azevedo Rodriguez, interim representative of Brazil on the Council 
of the Organization of American States, Professor Clive Parry of Cam- 
bridge University, Visiting Professor at Harvard Law School, and Pro- 
fessor William W. Bishop, Jr., of the University of Michigan Law School. 
Dr. Rodriguez will discuss international law development from the view- 
point of Latin America, Professcr Bishop from that of North America, 
and Professor Parry from the European point of view. The formal 
papers will be followed by general discussion. 

On ‘Friday afternoon, April 24, at 2:00 o’clock the session will have as 
its presiding officer Professor Oliver J. Lissitzyn of Columbia University. 
The speakers will be His Excellency Dr. Ali Sastroamidjojo, Ambassador of 
Indonesia to the United States, who will discuss postwar developments in 
international law as they concern the Far Hast; and Professor W. W. 
Kulski of the University of Syracuse, formerly of the Polish Foreign Office, 
who will discuss the development of international law from the Soviet 
Russian viewpoint. 

On Friday evening at 8:00 o’clock the session will be devoted to discus- 
sion of the revision of the laws of war and the treatment of prisoners of 
war. Judge John J. Parker, Chief Judge, U. S. Circuit Court of Appeals, 
Fourth Circuit, will preside. The speakers will be Major Richard R. 
Baxter, of the Office of the Judge Advocate General of the Army, and Dr. 
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Josef L. Kunz of Toledo University. The papers will be followed by 
general discussion. 

Saturday morning, April 25, will be devoted to the business session of 
the Society, at which committee reports will be heard, election of officers 
held, and other necessary business transacted. Following the business 
meeting, there will be a meeting of the Executive Council of the Society. 

The annual meeting will conclude on Saturday evening, April 25, with 
a dinner at 7:00 o'clock. The President of the Society will preside. 
Among the speakers will be the Honorable Herman Phleger, Legal Adviser 
of the Department of State. 
ELEANOR H. Finca 
Executive Secretary 


REGIONAL MEETINGS OF THE SOCIETY 


It is hoped that it will prove practicable for members of the American 
Society of International Law to hold regional meetings in several parts of 
the country during 19538. Such meetings were successfully conducted in a 
number of localities some years ago, and at its meeting of November 22, 
1952, the Executive Council approved a report regarding such meetings 
presented by a special committee consisting of Quincy Wright, Richard 
Young, and the writer. 

With the growth of cur Society’s membership it has become increasingly 
difficult for a considerable number of members to attend the annual meet- 
ings in Washington each spring. At the same time, an increasing interest 
in international affairs and in international law has become manifest in our 
colleges and law schools, in Bar groups, and among other citizens who 
concern themselves with public affairs. Unfortunately, in many instances 
the American Society cf International Law does not appear to be making 
sufficient local impact among these persons to fulfill its proper rôle of 
leadership in the field of a wider public understanding of international 
law. Without in any way lessening the importance of our annual meetings 
or the emphasis upon cur JOURNAL, it has seemed that regional meetings, 
open to the public, mignt help to ‘‘carry to the country’’ the work and the 
aims of our Society. 

It is therefore urged that local groups of our members, in co-operation 
with colleges and law schools where courses are offered in international 
law, and with other law groups interested in the subject, should consider 
the desirability and practicability of holding a local meeting some time 
during the next twelve months. Perhaps the colleges and law schools are 
in the best position to initiate this program experimentally, in view of the 
groups of students and others upon whom they may draw as potentially 
interested participants and audiences. The Committee on Regional Meet- 
ings has entered into correspondence with persons in several localities re- 
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garding the possibilities for regional meetings there, and in some instances 
preliminary planning is under way. The Committee would welcome in- 
quiries from any of our members who believe that it might be feasible to 
try a meeting in their own communities. 

The general thinking of the Committee and the Executive Council has 
been in terms of an afternoon, or afternoon and evening, or possibly morn- 
ing and afternoon, meeting on some Saturday, probably in the fall, winter, 
or early spring, when competing events and interests would not preclude 
the attendance of most of those who might wish to take part. Although 
it is strongly recommended thet such meetings be open to the general publie, 
the program should be kept on a sufficiently professional level (though not 
technical), rather than be ‘‘watered down” or converted into a popular 
discussion of foreign affairs. In programing it would seem that the pri- 
mary group of participants to be aimed at would be present members of the 
Society living within a reasonable distance, teachers and students of inter- 
national law and allied subjezts, and local lawyers and law students gen- 
erally. It would be best to center discussion on not more than one or two 
topics, selecting those of interest in the particular region. A possible 
arrangement would be to have two or three principal speakers (combining 
someone from outside the community with some persons identified locally), 
perhaps questions and brief comments from a selected panel, and then a 
general discussion with encouragement for wide audience participation. 

Among the subjects of current interest throughout the country or in 
certain areas, the Committee has suggested as possible topics for regional 
meetings: (1) current proposals to amend the Constitution with respect to 
treaty-making and the effect of treaties as internal law; (2) the ‘‘Kennan- 
Morgenthau” indictment of ‘‘legalism’’ in United States foreign pol- 
icy; (3) current legal problems in bilateral treaties of friendship, com- 
merce and navigation (or in consular conventions) ; (4) legal problems of 
NATO and of Western European Union developments; (5) procedures and 
prospects for adjustment of international claims for wrongs to aliens; (6) 
the 1949 Geneva Conventions on Prisoners of War, Internees, and Sick 
and Wounded; (7) international efforts to promote freedom of information 
and freedom of newsgatherirg and reporting; (8) legal problems in the 
draft Covenants of Human Rights; (9) expropriation and nationalization 
of foreign property, and compensation therefor; {10) the Draft Statute 
for an International Criminal Court and Draft International Criminal 
Code; (11) international law and conservation of fisheries; and (12) legal 
aspects of recent developments regarding the St. Lawrence Seaway (in- 
cluding the work of the International Joint Commission concerning our 
boundary waters with Canada). The Committee on Regional Meetings 
will welcome other suggestions from local groups, and will be glad to ex- 
tend such assistance as it can in the formulation of ectual plans for regional 
meetings. 
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The proposed procedure is that when members of the Society in any 
community believe that they would like to attempt to hold a regional meet- 
ing, they should inform the Committee on Regional Meetings, and that ar- 
rangements can then be worked out by the local people with any assistance 
and advice which the Committee or the Washington office of the Society may 
be able to furnish. In compliance with the Society’s Regulations on Re- 
gional Meetings, some person in the local community will be designated- 
as the director of the regional meeting, while it would be desirable for 
several others to join with him as a local ‘‘convening. committee.’’ It 
should be observed that the Regulations also provide that: ‘‘No Society 
business shall be transacted at such meetings and no regional meeting shall 
take any action binding upon the Society.’’ 

The Committee on Regional Meetings will welcome any suggestions and 
assistance which any member of the Society may wish to offer, and hopes 
that by 1954 it will be possible for it to report on several successful 
regional meetings during 1953. 

Wa. W. BISHOP, JR. 
Chairman, Committee on Regional Meetings 


FIRST HISPANO-LUSO-AMERICAN CONGRESS OF INTERNATIONAL LAW 


The First Hispano-Luso-American Congress of International Law, to 
which this writer directed attention some time ago (in this JOURNAL, 
Vol. 45 (1951), pp. 777-778), took place in Madrid October 2-13, 1951. 
The Proceedings (Actas) will soon be published in two volumes; the first 
volume will give the proceedings of the meetings, conclusions and resolu- 
tions adopted; the second volume will print the scientific papers which 
were presented to the Congress. In the meantime, information on this 
Congress is given in two articles by its Secretary General, Professor Luis 
Garcia Arias (Spain), published in the Revista Española de Derecho Inter- 
nacional, Vol. III (1950), pp. 933-966, and Vol. IV (1951), pp. 10938-1130. 

The Congress was attended by szholars from Spain, Portugal, Brazil, 
eleven Spanish-American Republics and the Philippines. 

Most interesting, from a scientific point of view, are the conclusions 
adopted: by the first Commission (Repporteur: Professor C. Barcia Trelles, 
University of Santiago de Compostela) on diplomatic asylum. These 
conclusions are, on the one hand, pointedly directed at the two correspond- 
ing judgments of the International Court of Justice of November 20, 1950, 
and June 13, 1951; on the other hand, they try to close lacunae, brought 
out by the Haya de la Torre case. — 

It was resolved that diplomatic asylum must be considered as an institu- 

“tion, in practice, in the Hispano-Luso-American community. This practice 
by no means constitutes a violation of the sovereignty of the territorial 
state, nor an intervention in its internal affairs, but an expression of human 


1 See Proceedings, American Society of International Law, 1952, p. xxiii. 
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solidarity, a right inherent in the human person. Rules are laid down as 
to the qualification of the crime by the state granting asylum and of this 
state’s right, in case of the prolongation of the asylum over one year, to 
demand that the territorial state grant the necessary documents and guaran- 
tees so that the person to whom asylum has been granted may leave the 
country safely. The person to whom asylum has been granted is not 
allowed to participate, directly or indirectly, in activities directed against 
the government of the territorial state, nor is he allowed to do so if he 
takes refuge in the territory of the state which has granted asylum. If 
the territorial state protests against the legitimazy of granting asylum, it 
must present its reclamation to the government of the state granting 
asylum; but in no case can the territorial state unilaterally bring the 
asylum to anend. Should a conflict over the legitimacy of the asylum lead 
to a rupture of diplomatic relations, it will not affect the continuation of 
the asylum, which will be confided to another foreign diplomatie mission 
by the officer who has granted the asylum and must leave the territorial 
state. Argentinian and Chilean delegates made some reservations in 
favor of the territorial state; especially interesting is the first Argentinian 
reservation that customary law must be proved ky the state which invokes 
it. The scholars from the two countries directly involved in the Haya de 
la Torre ease were noncommittal. The delegate from Colombia abstained 
from voting; the delegate of Peru did not even take part in the discussions 
of this subject. 

The most important practical outcome of the Congress is the creation 
of the new Hispano-Luso-American Institute of International Law. The 
Statutes of the Institute were adopted. It-has its seat at Salamanca and 
will also establish an Academy at Madrid for the teaching of international 
law and for the scientific education of the international functionaries of the 
whole Hispano-Luso-American community. The Institute is strictly sci- 
entific and non-political; its aim is the study of international law and the 
promotion of its progressive development. Professor Yepes (Colombia), 
was elected first President; Professor Yanguas Messia (University of 
Madrid) was elected Director. 

The Institute will also organize the future Congresses which will. be 
held every two years by rotation in a city of a different country of the 
Hispanic world. The Second Congress will take place in October, 1953, 
at São Paulo, Brazil. 

Joser L. KUNZ 


SECOND MEETING OF THE INTER-AMERICAN COUNCIL OF JURISTS 


The Inter-American Council of Jurists will hold its second meeting at 
Buenos Aires on April 20, 1953. The work before it is of Significance in 
the juridical development of the inter-American regional system, not only 
because of the intrinsic importance of the matters to be considered by the 
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meeting, but because of the effect of its decisions upon the Tenth Inter- 
American Conference, scheduled to be held at Caracas at the close of the 
year. : 

The Council of Jurists of the Organization of American States corre- 
sponds roughly to the International Law Commission of the United Na- 
tions. The Charter of the Orgarization describes it as one of the three 
“organs’’ of the Council of the Organization, upon which all of the 
twenty-one states are represented. Like the International Law Commis- 
sion, its purpose is to serve as an advisory body on juridical matters, to 
promote the development and codification of public and private interna- 
tional law, and, in addition, it is called upon to study the possibility of at- 
taining uniformity in the legislation of the American countries to the ex- 
tent that it may appear desirable. The former Inter-American Juridical 
Committee of limited membership, which functioned from 1942 to 1948, 
was kept alive by making it the permanent committee of the Council of 
Jurists and entrusting to it the studies and other preparatory work neces- 
sary to enable the Council to meet its problems more efficiently.* 

Foremost among the topics on the agenda for the coming meeting are . 
two items holding over from the first meeting held at Rio de Janeiro in 1950 
—the recognition of de facto governments and an Inter-American Court to 
Protect the Rights of Man. The problem of recognition had been on the 
agenda of the first meeting and a draft treaty had been submitted to the 
Council by the Juridical Committee; but after lengthy discussion and 
sharply conflicting points of view, the Council had been unable to agree upon 
a text. There were, of course, political elements which entered into the 
problem and made it impossible to consider it on a strictly legal basis. 
But the urgency of the topic was such that the Council felt that it should 
be carried over until the next meeting.” Whether, after three years, the 
problem has lost enough of its political character to be susceptible of codi- 
fication remains to be seen. 

In the enthusiasm of the proclamation by the Conference at Bogotá in 
1948 of the American Declaration of the Rights and Duties of Man, a 
number of the delegations were cf the opinion that some form of inter- 
national protection by a juridical crgan was necessary to make the Declara- 
tion effective. The Conference, however, was not ready to take a decision 
in that respect, but instead adopted a resolution recommending that the 
Juridical Committee prepare a draft statute providing for the creation and 
functioning of such a court. The report of the Committee, presented to 


1 Charter of the Organization of American States, Arts. 57, 60, 67-72. 

2 Final Act of the First Meeting of the Inter-American Council of Jurists, Resolution 
IX, ‘‘Recognition of De Facto Governments.’’ See also Report of the Executive Secre- 
tary of the Inter-American Council of Jurists, Pan American Union, 1950, pp. 26 f. 
The documents to be presented to the Council of Jurists may be found in ‘‘ Recono- 
cimiento de Gobiernos De Facto, Proyectos y Doeumentos,’? Pan American Union, 1952. 
(English translation available.) 
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the Council of Jurists at its first meeting, pointed out the ‘‘radical trans- 
formations’’ of the constitutional systems of the Américan states which the 
proposed statute would involve, and that in consequence the time had not 
arrived for drafting it. In the meantime, it was suggested, the United 
Nations might adopt a convention on the subject. After hearing con- 
flicting points of view, the Council adopted a resclution approving the 
report of the Juridical Committee and recommending that the topic be 
included on the agenda of its second meeting.® 

The Meeting of Ministers of Foreign Affairs, which was held in Wash- 
ington in the spring of 1951, was concerned lest the measures it was rec- 
ommending for the suppression of the subversive activities and aggressive 
action of what the meeting called ‘‘international communism”’ should en- 
croach upon the fundamental rights of the people. Topic II of the agenda 
called for ‘‘Strengthening of the Internal Security of the American Re- 
publics,” and to promote that objective it was declared, essential ‘‘that 
each government, as the mandatory of its people, have their confidence and 
support,’’ and to that end it was said to be imperative that each country 
should have ‘‘an effective system of representative democracy’’ that might 
put into practice both the rights and duties of man and social justice. 
In this setting a resolution was adopted calling upon the Tenth Inter- 
American Conference to consider what measures might be taken to put into 
effect resolutions already taken at the Ninth Conference, and assigning to 
the Council of Jurists the task of drawing up the appropriate convention 
and to the Juridical Committee the task of makirg the pertinent pre- 
liminary studies.* 

The Inter-American Treaty of Reciprocal Assistance makes provision 
for the calling of a Meeting of Consultation of Ministers of Foreign Af- 
fairs not only in the event of an actual attack agairst an American state 
but in the event of a threat to the peace involving the sovereignty and in- 
dependence of the state. Pending the meeting of the Ministers the 
Council of the Organization is authorized to act provisionally as an organ 
of consultation. Such a case arose in 1950 when Haiti invoked the pro- 
cedure against the Dominican Republic. At the close of the proceedings, 
which involved a complaint on the part of Haiti against the activities of a 
Haitian refugee in the Dominican Republic, the Council adopted a reso- 
lution recommending to the Council of Jurists, or, during its recess, to the 
Juridical Committee, the study of ‘‘Regimen of Political Asylees, Exiles, 
and Refugees.’’ The following year the Council of the Organization, pre- 
sented this time with a request from the Government of Guatemala for 


8 Final Act, Resolution X. Report, p. 31. The documents to be presented to the 
meeting may be found in ‘‘Corte Interamericana para Proteger los Derechos del 
Hombre,’’? Pan American Union, 1952. (English translation available.) 

4As of Feb. 1, 1953, the Juridical Committee had not submitted the preliminary 
studies. 
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the inclusion in the program of the Meeting of Consultation, about to be 
held in Washington, of the topic, “‘Reaffirmation of the Right of Asylum as 
an American Juridical Principle,” preferred instead to refer the question 
to the Juridical Committee with the request that it be given preferential 
consideration. On September 9, 1952, the Juridical Committee submitted 
two separate opinions, the first dealing with the question in its broader 
aspects and the second limited to the question of diplomatic asylum. The 
two draft conventions accompanying the reports make up the fourth and 
fifth items of the program of the Buenos Aires meeting." 

The codification of international law has long been on the agenda of 
international conferences, and numerous commissions and committees have 
been created to give effect to the desired objective of bringing together in 
co-ordinated form the principles and customs recognized by the inter- 
American community as binding rules of conduct. But while significant 
progress has been made in particular fields of the law there remain numer- 
ous others in which little has been done; or perhaps it might better be 
said, the relations calling for codification expand with the years, so that 
the problem is in a sense an unending one. At the first meeting of the 
Council of Jurists in 1950 an elaborate resolution was adopted outlining 
the fields in which it was believec that the task of codification might be 
successfully undertaken in the.tkree fields of public international law, 
private international, law, and uniformity of legislation.® 

The two topics in the field of public international law, namely, the sys- 
tem of territorial waters, and nationality and the status of stateless persons, 
formed the subjects of reports by the Juridical Committee and they figure — 
as items 6 and 7 of the agenda of the coming meeting of the Council of 
Jurists." 

In the field of private international law the resolution of the Couneil 
called for a study of the possibility of revision of the Bustamante Code 
adopted at the Havana Conference of 1928, to be carried out in the light 
of the Montevideo treaties of 1885-1889 and 1939-1940, and of the ‘‘Re- 
statement of the Law of Conflicts of Laws’’ prepared by the American Law 
Institute, ‘‘in order to make these three codifications uniform.’’® 

Among the topics specified in the field of uniformity of legislation the 
Juridical Committee selected that of ‘“‘Uniform rules on the sale of per- 


5 See ‘‘ Regimen de Asilados, Exilados 7 Refugiados Politicos, Dictamen y Proyectos,’’ 
Pan American Union, 1952. (English translation available.) 

6 See Final Act, Resolution VII. Report, pp. 20 f. 

78ee ‘‘Proyecto de Convención sobre Mar Territorial y Cuestiones Afines,’’? Pan 
American Union, 1952; “‘Parecer e Projeto de Convenção sobre a Nacionalidade e 
Condição dos Ap&tridas,’? Pan American Union, 1952. (English translations available.) 

8 For the report of the Juridical Committee on the subject, see ‘‘Segundo Dictamen 

_ sobre la Posibilidad de Revisión del Código Bustamante o Código de Derecho Inter- 

nacional Privado,’? Pan American Union, 1952. (English translation available.) 
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sonal property” and that of ‘International cooperation in judicial pro- 
cedures,’’ and the draft projects prepared by it appear as items 9 and 10 
on the agenda of the coming meeting of the Council.® 

In addition to the above topics the Council of Jurists will have before 
it the adoption of its own Regulations as well as the approval of the 
Regulations of its Permanent Committee, the Inter-American Juridical 
Committee. In neither case, however, is any problem of substantive 
international law involved. 

It is to be regretted that it has not been possible as yet to establish closer 
co-operation between the Inter-American Council of Jurists and the Inter- 
national Law Commission of the United Nations. The two agencies are 
working in the same field, although the inter-American body is concen- 
trating upon a special section of it, namely, the principles and rules which 
find special application among the states of the Western Hemisphere, with 
the exception of Canada. While in many cases, as, for example, in that of 
territorial waters, the development of the universal rule may of necessity 
have to take priority, yet the work of the International Law Commission 
would be facilitated by an understanding of the point of view of the 
American states which feel that they are entitled on their own account to 
study the subject and to promote the solution which seems to them best. 


C. G. Fenwick 


EVOLUTION OF THE CANADIAN ATTITUDE TOWARDS THE INTER-AMERICAN SYSTEM 


It was probably optimism that led Andrew Carnegie to recommend that 
24 chairs be made at the time of the building of the Pan American Union, 
back in 1910. The American philanthropist hoped that some day the neigh- 
bor to the north, and perhaps other nations of the Americas, might come 
to the conference room and take their place around the table of the 
representatives of the American States. This optimism has not yet been 
brought to realization, and for many years the ground on which it rested 
was rather thin, to say the least. On the eve of the Tenth International 
Conference of American States, to be held in Caracas, it might be proper 
to consider once more the attitude of Canada towards the inter-American 
system. 

A close analysis of the question would reveal that the Canadian senti- 
ment toward continental relations has passed through four different phases, 


® For the reports of the Juridical Committee to be presented to the Council of Jurists, 
see ‘Proyecto de Ley Uniforme sobre Venta Internacional de Bienes Muebles’? and 
‘Report on Uniformity of Legislation in International Cooperation in Judieial Pro- 
cedures,’’? Pan American Union, 1952. (English translation of the first available.) 

10 The Charter of the Organization of American States leaves the Council of Jurists 
free to formulate its own Regulations, with the sole condition that they be in harmony 
with its Statutes. For the text of the Statutes, see Inter-American Juridical Yearbook, 
1950-1951, p. 316. 
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the last one being in its earliest stage. The first period might be described 
as one of indifference. It lasted from the initial steps taken in 1889-90 
by the delegates assembled in Washington on the invitation of the Secretary 
of State until the nineteen thirties. During all that time, the American 
nations were experimenting with different forms of association and trying 
their hand at many solutions. The relations between the members of the 
Pan Ameérican Union were not always extremely cordial and based on 
reciprocal respect and good will. In Canada, the interest in foreign 
affairs was rather small, since the policy of Ottawa was dictated from the 
British Colonial Office. Canada entertained for her neighbor to the south, 
the great Republic, the sentiment felt in London, and it would be a reflec- 
tion of the imperial policy when not the imperial policy itself. The 
Canadian initiative in such matters was secondary and always conditioned 
by the approval of the London Government. 

The first World War put an end to this peculiar situation and the 
Canadian signature of the Treaty of Versailles marked more than a sym- 
bolic tribute to Canada’s emancipation; it was a definite proof of it. The 
Imperial Conferences and the Statute of Westminster in December, 1931, 
opened for Canada the doors to the world. The new Dominion was then 
invited to join the adult nations in the international sphere. However, 
Canada had not waited for the Statute of Westminster to take her first 
steps in the field of international relations. After having signed the 
Treaty of Versailles, she had appointed her own diplomats to Washington, 
Paris and Tokyo. Her representatives also took the initiative of negoti- 
ating and signing Canadian treaties, as in the case of the Halibut Treaty, 
in 1928. One may wonder why Canada, being now an American nation, 
did not consider at an earlier period establishing relations with the Latin 
American Republies. 

Many reasons can be given for this attitude, and among the principal 
ones would figure the historical background of the two larger ethnological 
groups which form the Canadian Nation. The French and the British 
would naturally turn their eyes toward the mother countries before looking 
down south. Our élite, professors, statesmen, scholars, newspapermen, 
artists, and even part of the clergy, were educated according to the Euro- 
pean systems, going to England, France, Germany, Italy for post-graduate 
studies and specialization. Later on, part of this flow was diverted to the 
universities of the United States, but very few would have thought of 
Buenos Aires, Rio de Janeiro or Mexico City as centers of higher educa- 
tion. There was also the question of languages; Canadians had French 
and English to learn without trying another language. People read books 
published in France, England and the United States; they traveled to 
these countries, and for that time that seemed to be sufficient. Canada 
was just loosening her ties with the Empire and that preoccupied her time. 

In the thirties, when Canada began to enjoy her full status of a free and 
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independent Dominion of the British Commonwealth of Nations, public 
opinion changed a little. Probably as a reaction to the discussion that 
took place during the Montevideo Conference of 1933, Canadians began 
to pay some attention to the inter-American system and to the Pan Ameri- 
can Union. It was the second period, that of being ‘‘on guard.” For 
various reasons, some obvious, some more indefinite, the reaction was 
cautious. Many newspapers expresed opposition to any co-operation with 
the Pan American Union. The public at large was indifferent, but mem- 
bers of Parliament discussed it. during the sessions. The opinion of the 
Government, voiced more than once by the late W. L. Mackenzie King, 
acting in his quality of Secretary of State for External Affairs, was clearly 
opposed to the continental organization. The Prime Minister indicated 
that Canada had not been invited to attend the Pan American Conferences 
and commented that if such had been Canada’s wishes, an invitation could 
have been arranged. He suggested also that since the Union was one of 
‘‘American Republics,’’ Canada would likely be out of place. 

This attitude prevailed until the end of World War II. The outbreak of 
hostilities in Europe and Asia had inaugurated a new chapter of Canadian 
external relations, and Ottawa had opened diplomatic missions in some of 
the Latin American Republics. With the closing of the traditional markets 
under control of the Axis troops, Canada had to ‘think fast and act ac- 
cordingly. Her government and businessmen reorientated their policies 
and extended an effective ‘‘abraco’’ to the producers south of the Rio 
Grande. This new policy, based on opportunism and made necessary by 
the urgency of finding supplies for our troops as well as for our war in- 
dustries, turned in time to cordial friendship. It was also partly responsi- 
ble for the negative attitude adopted by the Canadians towards the Pan 
American Union. Experience had shown that an American country could 
establish relations with the other countries of the continent and carry them 
on outside the machinery of the Union. Canadian relations increased 
steadily after trade agreements were signed by the Minister of Trade and 
Commerce during his historical tour of the Latin American countries in 
1941. 

Canadians thus realized that it was not necessary to be a member of the 
Pan American Union to do business with the United States and the Latin 
American Republics, and since money is often the best understood language, 
it would have been very hard under these circumstances to advocate an 
official participation of Canada in the Union. Newspapers and organiza- 
tions tried to force the hand of the government and induce it to take a 
definite step. Unfortunately some of these people were trying to minimize 
the Canadian pledges to the Allies in favor of closer relations based on 
undetermined cultural or political relations. Nevertheless, Resolution 
XXII adopted by the delegates at the Chapultepec Conference of 1945 was 
received politely but coldly by the Canadian Government. Canada was 
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evidently interested in increasing her relations with the other countries of 
the continent, but did not see any special reason to join the Union. 

With the dawn of a new world era at San Francisco, Canada was faced 
with responsibilities as an international Power. The tremendous expansion 
of Canada’s Department of External Affairs was only a symbol of the 
development of her diplomatic relations, Canada became a member of the 
United Nations, a member of the North Atlantic Treaty Organization, and 
a member of many official or non-official international groups. Thus there 
came about a third phase in the relations of Canada and the inter-American 
system, the phase of incertitude. 

Canada did not know and still does not know if, in the light of the 
Inter-American Treaty of Reciprocal Assistance and of the new Charter of 
the Organization of American States, it would be in her interest to establish 
closer ties with the new inter-American system. The Rio Treaty included 
Canada in the zone of security without any officially known previous ac- 
ceptance of that government. The Canadian people did not pay much 
attention to it, and, considering the defensive character of the Rio Treaty, 
there could be little ground of complaint against including Canada in the 
zone. The former constitutional objections arising from the international 
status of Canada and from the use of the term ‘‘Republic’’ have disap- 
peared, but the question of participation in the Organization of American 
States is still unsolved. 

A study of the evolution of the Canadian attitude toward the inter- 
American system would show, in résumé, that during its first period of 
indifference the colonial status of Canada made impossible the discussion 
of membership in the Pan American Union. The second phase was ‘‘on 
guard,’’ because the Canadians did not want to alienate the sympathy of 
the United States, which was not at all in favor of her membership, and 
also because Canadians did not know if the Union had any real value for 
them. The third period of incertitude came when it was realized that 
Canadian political and commercial relations with the American Republics 
were well established outside of the inter-American system, and that mem- 
bership in the system would probably not improve them. 

The conclusion is that Canada is not disinterested in the inter-American 
system, but rather looks on it with sympathy. Canada’s pledges to the 
United Nations and te NATO, however, are already sufficiently burden- 
some, .so that she has to weigh carefully her reasons before assuming new 
obligations of that importance. On the other hand, one must consider very 
seriously the fact that the presence of a Canadian representative on the 
Council of the Organization of American States as well as on any organ of 
the inter-American system would not only create valuable personal contacts 
but would improve official relations as well. Canada would not want to be 
caught between the United States and Latin America in a case of con- 
troversy arising within the continental organization, but there is little 
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likelihood of that at present; and, on the other hand, the presence of Canada, 
herself familiar with the two systems of law, might facilitate an under- 
standing between the Anglo-Saxon approach to international law and that 
of Latin America. The present co-operation of Canada with the various 
continental specialized organizations opens the fourth chapter of the history 
of Canadian relations with the inter-American system, which we may call 
the period of co-operation. In a practical sense Canada is already a part- 
member of the inter-American system, giving proof that she is ready to 
assume responsibilities and to contribute to the ideals of the inter-American 
system and to promote their practical application. 

Thus for the moment Canada is studying the peoples who already have 
seats at the inter-American conference table, sincerely desirous of under- 
standing them as she wants them to understand Canada before she comes 
closer. If the Organization of American States proves itself to be of real 
value and interest for Canada, it may reasonably be hoped that the authori- 
ties and publie opinion will favor a formal membership, aiming at greater 
continental solidarity and directed toward the peace of the Americas as an 
example to the world. 

Marcen ROUSSIN 
Director, Canadian Institute of Inter-American Relations 


MADSEN V. KINSELLA—LANDMARK AND GUIDEPOST IN LAW OF MILITARY OCCUPATION 


On October 20, 1949, an American girl, the wife of Lt. Madsen of the 
United States Air Force, shot and killed her husband: in a little town called 
Buchschlag, near Frankfort, in the American Zone of Germany. This 
started a train of court proceedings that culminated in an opinion of the 
Supreme Court of the United States rendered April 28, 1952.1. The legal 
points involved that were not novel were at least a test of the current 
validity of opinions of that Court dating back to Civil War or even Mexican 
War days. But in addition, the practices employed in the proceedings in 
Germany, which the opinion directly or indirectly sanctioned, should be- 
come guideposts for future post-hostilities occupations, pointing the way to 
sounder organization, procedure and scope of jurisdiction of occupation 
courts. : ` 

When the Continent of Europe was invaded by General Hisenhower’s 
forces, plans had been laid to establish military government courts in 
Germany modeled on the system employed in the Mediterranean Theater.? 
An ordinance had been prepared establishing such courts, which was is- 
sued by Military Government as the U. S. forces entered Germany.’ These 
courts were composed of Army officers—whatever officers could be spared, 


1 Madsen v. Kinsella, 343 U. S. 341; this JOURNAL, Vol. 46 (1952), p. 556. 

2 Fairman, ‘‘Some New Problems of the Constitution Following the Flag,’’ 1 Stan- 
ford Law Review 587, 607-611. 

8M. G. Ordinance No. 2; 12 Fed. Reg. 2190. 
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as frequently transpired—operating under rules of procedure adapted to 
the expeditious handling, under combat conditions, of cases which usually 
involved a German or displaced person as the defendant and an act affecting 
_ Allied security as the crime. Records of cases were reviewed in the cus- 
tomary military manner by the legal officer on the local staff. This system 
continued to operate for a considerable time after the surrender. 

By 1947 active hostilities had long since ceased, and security offenses had 
become the exception. Cases of illegal possession of weapons, while still 
high on the list numerically, rarely involved a real threat to security. The 
normal pattern of crimes was emerging—with perhaps emphasis on robbery 
` as the major crime, and petty thievery and illegal border-crossing leading 
the lesser offenses.* At the same time new problems as to defendants were 
emerging. Wives and families of the occupying forces had begun to 
arrive A trend toward civilianization of official personnel was under 
way, and a substantial number of civilians were starting to hold jobs 
formerly held by the military.2 There thus were found in the American 
Zone of Germany an increasing number of American civilians. Some of 
them were bound to run afoul of the law—traffic offenses, if not more 
serious ones such as black marketing, the temptation to which was great 
and the practice of which was by no means lacking. For their trial, if 
corrective administrative action was insufficient, there were three choices 
of forum, the German courts, the oczupation or military government courts, 
or courts-martial. Jurisdiction of German courts over Americans, in par- 
ticular those officially connected with the occupation, and their families, 
had been forbidden from the start.” There seemed no good reason to 
reverse this policy of denying the courts of the occupied enemy jurisdiction 
over official personnel of the occupant; and in view of Coleman v. Tennessee, 
97 U. S. 509, and Dow v. Johnson, 100 U. S. 158, there was some doubt 
whether as a matter of law it was legally possible. The choice was really 
between military government courts and courts-martial. Except for the 
fact that the civilianization of the occupation regime was strongly reflected 
in the personnel of the occupation courts, there was little choice between 
them. However, there was one notable characteristic of military government 
courts which was a determining factor: their composition, structure, per- 
sonnel qualifications and procedure could be changed and adapted to the 
new situation, whereas courts-martial were governed by statute and, there- 
fore, fixed. By appropriate changes the military government courts could 
` readily be adapted to handling cases of American civilians in substantially 
the way they would be handled in cur civilian courts here. 


4 This trend is reflected in the Legal ard Judicial Affairs supplements to the Reporta 
of the Military Governor. 

5 Clay, Decision in Germany (1950), pp. 70-71. 

€ Ibid., p. 65. 

7M. G. Law No. 2, Art. VI; 12 Fed. Reg. 2191. 
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Accordingly, in 1948 the United States followed the lead set by the 
British over a year before and devised a new military government court 
system patterned on civilian courts. This served a dual purpose. It pro- 
vided a more appropriate forum and procedure for trial of American 
civilians and at the same time, by providing that same forum and procedure 
for the Germans, it offered a practical demonstration of our democracy 
as well as of our concepts of judicial procedure. 

The new system of courts was established by Military Government Ordi- 
nance No. 31.8 Eleven judicial districts were created, in each of which 
were appointed civilian district judges and magistrates. A Court of 
Appeals was also created to hear and decide appeals from district courts. 
Unless the Military Governor made special exception, all judges and prose- 
cutors were required to be graduates in law and members in good standing 
of one of the Bars of the United States for specified lengths of time ranging 
from a minimum of two years in the case of assistant district attorneys to 
ten years in the case of judges of the Court of Appeals. The criminal pro- 
cedure of the courts was set forth in a code contained in Military Govern- 
ment Ordinance No. 32; the code of civil procedure was Ordinance No. 33.° 
These codes were fairly complete according to modern American standards. 
The code of criminal procedure, for example, provided for process, pre- 
liminary hearing to determine probable cause, right to counsel at all stages, 
right to be informed of the charge and time to prepare the defense, com- 
pulsory process to obtain witnesses, confrontation with witnesses, privilege 
against self-incrimination—in faci all the usual safeguards of due process 
and fair trial. The rules of evidence which were prescribed were those 
generally recognized in the trial of cases in the United States—an uncertain 
standard perhaps, but clarified somewhat by the statement that the most 
important of these rules were summarized in the Manual for Courts-Martial. 
In short, as stated by the Chief Judge of the Court of Appeals,” the system 
was devised to ‘‘function in the same way as the courts in the United 
States . . . our practice and procedure is that of courts operating accord- 
ing to the concepts of civilian courts.” (U. S. Military Government v. 
Sander, 9 F.R.D. 35.) Only in the lack of grand and petit juries was there 
a noticeable difference. 


814 Fed. Reg. 124. 9 Ibid. 128-133. 

10 Hon. William Clark, formerly of the United States Court of Appeals for the Third 
Circuit. For a further discussion of this new military government court system see an 
excellent article by Judge Clark and Judge Thomas Goodman, also of. the Military 
Government Court of Appeals and formerly of the Court of Appeals of Tennessee, 
entitled ‘‘American Justice in Occupied Germany,’’ 36 American Bar Assoc. Journal 
443 (June, 1950). For a discussion of the earlier military government court system 
which was superseded by Ordinances 31, 32 and 33, see Nobleman, ‘‘ American Military 
Government Courts in Germany,’’ Annals of American Academy of Political and Social 
Science (Jan. 1950), p. 87. 
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On September 21, 1949, about one year after this court system had 
become effective, the United States replaced its Military Governor with 
a civilian High Commissioner functioning, not under the Army, but under 
the Secretary of State’ The personnel of his administration, all of whom 
by now were civilians, became employees of the Department of State. The 
court system was continued and shcrtly thereafter became known as United 
States Courts of the Allied High Commission for Germany.” 

Then came the fatal shooting of the 20th of October—which, incidentally, 
seems to have been the climax of an argument which started with a comment 
on the Brooklyn accent of Mrs. Madsen. She was arrested on a warrant 
issuing from the District Court for the Fourth Judicial District, charged 
with murder under the German criminal code. She was tried in accord- 
ance with the prescribed procedure before a three-judge court consisting 
of two district judges end one magistrate. Her conviction was appealed, but 
it was sustained by the Court of Appeals. She was thereupon returned to 
the United States and, in accordance with the commitment order, was 
delivered to the custody of the Attorney General of the United States to 
serve her sentence of fifteen years in such place of confinement as he might 
designate, which proved to be the Federal Reformatory for Women at 
Alderson, West Virginia. 

While her appeal was pending in Germany she had tried to secure her 
freedom by applying for a writ of habeas corpus in the United States Dis- 
trict Court for the District of Columbia.** That application was denied, 
without prejudice to a new application after she had exhausted the remedies 
open to her in Germany. Once in Alderson she promptly brought a new 
application, and the stage was set to secure an authoritative, up-to-date 
answer to certain important questions. 

It was the position of the Government that the court which tried her in 
Germany, was in legal contemplation a military commission. In recent 
years U, S. military commissions which have been involved in the decisions 
of our courts usually have been the type of court which tried the saboteurs,’ 
or which tried certain Japanese or German war criminals. They have 
been composed of senior Army officers; they have followed roughly the 
procedure of a court-martial; and their decisions have been subject to ad- : 


` 11 See Charter of the Allied High Commission (Dept. of State Bulletin, Vol. 21, No. 
523 (July 11, 1949), p. 25, Notice of Entry into Force of Occupation Statute (14 Fed. 
Reg. 7456), and Executive Order 10062 (14 Fed. Reg. 2965). 

12 U, 8, High Commissioner, Law No. 1; 15 Fed. Reg.. 2086. 

18 See statement of the facts by the Court of Appeals in Germany, VIII Ct. of App. 
Rep. 495, 497. 

14 Madsen v. Johnson et al, H. C. No. 3641. . 15 Eg parte Quirin, 317 U. 8. 1, 

16 In re Yamashita, 327 U. S. 1; Johnson v. Hisentrager, 339 U. 8. 768. The tribunals 
that tried the major Japanese and German war criminals are to be distinguished, since. 
they have been held to have had an international character (Hirota v. MacArthur, 338 
U. 8. 197; Flick v. Johnson, 174 F. 2d 933,-cert. den., 338 U. 8. 879). 
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ministrative, not judicial, review. Many people have thus come to think of 
these characteristics as essential attributes of the ‘‘military commission.”’ 
But a military commission is the ‘‘common law war court’’ which, under 
the international law of war, may be established by military authority not 
only fcr the trial of offenses against the laws of war (war crimes) but also 
for the trial of cases which the civilian courts are unable or not permitted 
to try. This latter use of the military commission had not been before the 
Supreme Court since the Spanish War days," and had not been squarely 
discussed since the Civil War cases. The first question was whether, as 
some feared might be the case, the Court would in some way qualify or 
limit tae application of those old authorities, particularly in the light of 
the following somewhat unusual features: 


(1) the courts here in question were composed of civilian judges, not 
military officers; f 

(2) they functioned with a procedure similar to that of civilian courts 
rathər than the procedure of a court-martial; 

(3) the trial court’s decision was appealed to a Ccurt of Appeals whose 
decision disposed of the matter finally, rather than being reviewed by the 
appcinting authority with the advice of a staff judge advocate or other 
legal staff officer ; 

(4) the judges were appointed by and functioning under a civilian high 
commissioner, not a military governor or Army commander; and 

(5) the courts were an organ of the Department of State, not of the 
Army. 


. In ics opinion the Supreme Court at no point cast any doubt on the 
doctrixes established one hundred years or more ago regarding the es- 
tablishment and powers of military commissions. Although it did not 
discuss all of the five unusual features, they were all noted in the opinion, 
and lazk of comment was, therefore, significant since they were all ques- 
tioned in one way or another by the petitioner. 

Whi-e the petitioner urged that the practices and procedure noted in the 
first tkree points were wholly unauthorized, there was little of substance 
in the contention. A system of military commissions set up by General 
Kearney in the Mexican War had provided an appellate court; ° a Civil 
War military commission type of court had been directed to conform its 
procedare ‘‘so far as possible, to the course of proceedings and practice 
which aas been customary in the courts of the United States .. .’’; 7° and 
this latter court had had a civilian judge. Though unusual, there was 


17 Bartiago v. Nogueras, 214 U. S. 266, 266. 

18 Mechanics’ and Traders’ Bank v. Union Bank, 22 Wall. 276; The Grapeshot, 9 
Wall. 1£9. 19 Leitensdorfer v. Webb, 20 How. 176, 178. 

20 Burke v. Miltenberger, 19 Wall. 519, 520. 
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precedent for, and certainly there was nothing improper in, any of these 
practices. . i 

The other two points, however, presented a matter of real novelty. 
While there were Civil War precedents for civilian military governors,” 
could an official exercis2 the legal powers of a military governor who was 
not in the chain of military command, so to speak?. What was the au- 
thority of an official of the Department of State to exercise such powers? 
Was there any legal foundation on which could be rested the High Com- 
missioner’s establishment and operation of courts of his own unless he was 
exercising the powers cf a ‘‘military’’ government? The key to the an- 
swer had been clearly stated by the Court of Appeals below: ‘‘It was for 
the President, as Commander-in-Chief, to use such governmental depart- 
ment or agency as he thought proper in governing the conquered ter- 
ritory.’’??. By Executive Order 10052 the conduct of governmental affairs 
in Germany had been transferred from the Department of the Army to the 
Department of State, and this, furthermore, had received Congressional 
sanction in the Act appropriating the funds for this purpose.** The exec- 
utive order provided for a United States High Commissioner for Germany 
who would be the supreme United States authority to exercise these powers 
of government. The authority given the High Commissioner by the order 
stemmed from the President as Commander-in-Chief. The President in 
this capacity conferred upon the High Commissioner the authority pos- 
sessed by the United States under international law as the military occu- 
pant, for it is to be borne in mind that our armed forces remained in 
occupation in Germany. Hence, as the Supreme Court put it, the courts 
which tried Mrs. Madsen and decided her appeal ‘‘derived their authority 
from the President as occupation courts, or tribunals in the nature of 
military commissions, in areas still occupied by United States troops. Al- 
though the local government was no longer a ‘Military Government,’ it was 
a government prescribec by an occupying power and it depended upon the 
continuing military occupancy of the territory.’’ 3 

It was thus established by the highest authority that the court which 
tried Mrs. Madsen was in the nature of a military commission in spite of 
its five unusual features. Here, then, is a decision to put at rest any 
legal doubt of our policy-makers. The way is clearly marked for future 
occupations. There is no legal obstazle to the civilianization of the ‘‘mili- 
tary government,’’ to the establishment of an occupation court system 
modeled on civilian courts, or to the adoption of procedures which differ 
from those of courts-martial but which are designed to safeguard individual 
rights and to insure due process and fair trial, including the use of an 
appellate judicial review. Moreover, once the fighting is over and control 


21 Handlin v. Wickliffe, 12 Wall. 173. 22 188 F. 2nd 272, 274. 
2314 Fed. Reg. 2965. 2463 Stat. 709, 712. 
25 343 U. S. 341, 357. . 
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of the country is firmly established, the President can turn over the occupa- 
tion administration to the Department of State without fear of impairment 
of tke legal basis for carrying on the occupation government, whatever it 
may be called, provided only that the troops remain in occupation. f 

TŁe Madsen case settled other points of major interest. It has already 
been noted that there was no indictment or presentment by grand jury, and 
no trial by petit jury. Though Mrs. Madsen could hardly raise the point, 
since her contention was that she should have been tried by court-martial, 
the Supreme Court did dispose of it in a footnote by pointing out that the- 
Fifth and Sixth Amendments to the Constitution have no application to 
“eases arising in the land or naval forces.’ The fact that the Court did 
not consider the point to be of significance in the case should set at rest 
doukts that have been expressed.”¢ 

The points discussed above all went to the legality of the court system 
in which Mrs. Madsen was tried. While a vigorous attack was made on 
those courts, the principal contention of the petitioner was rather that she, 
as the wife of an Army officer accompanying him overseas, was subject 
to the Articles of War by reason of Article 2(d);?* that any charge of 
murder against her should be based on the 92nd Article of War; and that 
she should have been tried by a court-martial, which had exclusive jurisdic- 
tion. A large part of the opinion of the Court is devoted to a discussion 
of the question of the alleged exclusive jurisdiction of court-martial,” but 
the refutation of the claim comes down to the very simple answer that 
Article of War 15 was enacted for the very purpose of forestalling this 
contention. It preserved to military commissions their common law juris- . 
diction of the case. The language of that article clearly says so. It reads: 


The provisions of these Articles conferring jurisdiction upon courts 
martial shall not be construed as depriving military commissions, 
provost courts, or other military tribunals of concurrent jurisdiction 
in respect of offenders or offenses that by statute or by the law of war 
may be triable by such military commissions, provost courts or other 
military tribunals. 


A review of the history of our military commissions showed spans that 
“by the law of war’’ they had had jurisdiction of this type of offense and 
of this type of offender. Nevertheless, this was the first time the point had 


26 Bee also Ex varte Quirin, 317 U. 8. 1, where it was pointed out that such military 
tribunals need not have a jury, since they did not have one at the time of the adoption 
of the Constitution (pp. 38-40) and it was immaterial that one of those involved was 
a United States citizen (p. 20). There is no requirement of jury in territories ceded to, 
but not yet incorporated into, the United States (Balzac v, Porto Rico, 258 U. 8. 298), 
much.less in foreign lands which are merely under military occupation (Neeley v. 
Henkel, 180 U. S. 109) or in which we are permitted to maintain extraterritorial courts 
(In re Ross, 140 U. 8. 453). 

27 For the Articles of War, see 10 U.8.0. 1472 et seq. 

28 343 U. S. 341, 345-355. 
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ever been adjudicated, and some good lawyers had wondered whether, 
Congress having provided a court that had jurisdiction, the President 
could also set up a court which could assume jurisdiction. Mr. Justice 
Black, the sole dissenter, thought that ‘‘if American citizens in present-day 
Germany are to be tried by the American Government they should be tried 
under laws passed by Congress and in courts created by Congress under its 
constitutional authority.’**° The majority opinion quoted what the Court 
had said about Article 15 in In re Yamashita, 327 U.S. 1, 20: 


By thus recognizing military commissions in order to preserve their 
traditional jurisdiction over enemy combatants unimpaired by the 
Articles, Congress gave sanction, as we held in Ex Parte Quirin, to any 
use of the military commission contemplated by the common law of 
war,® 


By the law of war, as the opinion points out, our military commissions 
had had jurisdiction of non-military crimes such as murder when com- 
mitted by civilians, including American civilians accompanying the Army. 
The legal situation was thus clarified. It would indeed have been tragic 
if decupation courts employing civilian procedures and practices and 
staffed with civilian legally-trained personnel could be established, but 
wives of American soldiers could only be tried by a group of military 
officers sitting as a court-martial. ` 

A related contention of the petitioner was that she should have been 
charged under the 92nd Article of War, not under the German criminal 
code. It was conceded by the Government that if she had been charged 
- under the 92nd Article she should have been tried by court-martial, but it 
was the Government’s position that the act was a violation of both laws, 
and the charge did not have to be based on the 92nd Article unless courts- 
martial had exclusive jurisdiction. Having decided that there was con- 
current jurisdiction in the occupation court, the only remaining point was 
whether it was proper to subject an American, the wife of a United States 
officer, to the German law—the ‘‘law of the enemy.” Coleman v. Tennes- 
see, 97 U. S. 509, had said at page 515: ‘‘ Officers and soldiers of the armies 
of the Union were not subject during the war to the laws of the en- 
emy....’’ It was strenuously argued that no one ‘‘subject to military _ 
law,’’ such as Mrs. Madsen, should be’ made subject to the ‘‘laws of the 
-enemy.’’ The Court disposed of the point by noting that legislation of the 
United States Military Government had directed that German law be ap- 
plied in the United States Zone.** In effect, by thus adopting the German 
law, the Military Governor made it his law. There was thus one law alike 
for Americans and Germans—an essential if we were to practice the 
democracy which we were attempting to persuade the Germans to accept. 


29343 U. S. 341, 372. ` 30 343 U. 8, 341, 355. 
31 M. G. Proclamation No. 2; 12 Fed. Reg. 6997. 343 U. 8. 341, 361-362. 
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A final point, not really discussed except in the opinion of the District 
Court below,®? but a point of novelty, was the application of 10 U. S. Code 
1452 to the confinement of the petitioner. That section had never been 
judicially construed. Under it, ‘‘persons sentenced to confinement upon 
conviction by courts martial or other military tribunals of crimes or offenses 
which, under some statute of the United States or under some law of the 
State, Territory, District, or other jurisdiction in which the crime or offense 
may be committed, are punishakle by confinement in a penitentiary,” may 
be confined in a penitentiary in the United States (italics supplied). This 
was held to permit the Attorney General to take custody of Mrs. Madsen and 
hold her at Alderson. Had there not beem such a statute she could not 
have been returned to the United States to serve her time. She would 
probably have gone to a German prison. Whether any habeas corpus 
proceedings in the United States would have been possible in that case 
seems extremely doubtful. It is obviously preferable as a matter of policy 
that Americans convicted by occupation tribunals abroad and sentenced 
to substantial terms of confinement should be returned to the United States 
to serve their sentences, The Madsen case made it clear that our statutes 
are to be construed to permit this. 

The case of Madsen v. Kinsella was taken by the Supreme Court on 
certiorari ‘‘because of the importance and novelty of the jurisdictional 
issues raised.” 3? The legal issues, in the light of historical and legal 
precedents, did not prove difficult. The points of novelty were, however, 
not the only points of importance. It'was quite as important to have a 
reaffirmation by the Court of the principles that had not been enunciated 
by it since the middle of the last century concerning military occupation 
and military tribunals. Finally, the somewhat novel practices employed, 
which were given tacit if not express approval, were definite advances in 
the jurisprudence of military occupation which can now be followed with 
assurance in order to provide post-hostilities occupation courts that are far 
better suited to the trial of American civilians than a court-martial. The 
decision thus is truly a landmark in the law of military occupation and a 
guicepost for the establishment of courts in future occupations. 


Joan M. RAYMOND 
Assistant Legal Adviser, Department of State 


SOVIET COMMENTS ON INTERNATIONAL LAW AND INTERNATIONAL RELATIONS 


The ‘‘freedom’’ of expression enjoyed by Soviet lawyers may be gauged 
by a short note which was published in Sovetskoe Gosudarstvo i Pravo, 
No. 8 (August, 1952). After referring to an article published in the 
Party daily, Pravda, the note begins by an act of contrition on the part 


3293 F., Supp. 319, 327. 83348 U. 5. 341, 343, 


CURRENT NOTES oO 309 


of the editorial board and ends by instituting a tighter censorship on the 
articles published by the journal. The text of the note is as follows: 


. The editorial board of the journal, having examined at its enlarged 
session the article published by the newspaper ‘‘Pravda’’ and en- 
titled: ‘‘ Fruits of irresponsibility,’’ has admitted the correctness of the , 
criticism contained in the same article. The editorial board considers 
that it committed an error in publishing comrade Fedoseev’s care- 
lessly written article which represented ignorant interpretation of 
serious political issues. The editorial board considers that its mem- 
ber M. A. Arzhanov, member-correspondent of the Academy of Sciences 
of the U.S.S.R., who is the head of the journal’s theory and history of 
State and law section, acted irresponsibly in respect to a matter en- 
trusted to him. In order to improve the future work of the journal 
and to ensure a more careful and more systematic evaluation and 
editing of articles which are submitted to the journal the board has 
admitted the necessity of sending articles concerning the most im- 
portant topics for their evaluation to the sections concerned of the 

. Institute of Law of the Academy of Sciences of the U.S.S.R. and of the 
All-Union Institute of Juristic Sciences, and calls upon all the members 
of the editorial board to edit articles more earefully.- (p. 73.) “ 


Every printed word is subject in the Soviet Union to the censorship 
exercised by a state agency called th2 Office of Literature. The latter pro- 
ceeds, according to law, to a twofold censorship: the preventive before 
printing and the consecutive after publication. It has its delegates at 
every Soviet printing or publishing house.. The incriminated article could . 
not escape this dual censorship, but even a zealous censor may be at a loss 
while faced with the labyrinth of the Party line. Anyhow, the editorial 
board took a very wise decision to share the responsibility with the two 
highest law institutes. It is a rather safe course to dilute one’s own 
responsibility. 

The leading article of the same issue: ‘‘The Open Military Alliance be- 
tween the U. S. A., England, France and Adenauer’s Government,” by 
M. Sovinov. (pp. 1-12), attacks the agreements concluded between the three 
Western Powers and the German Federal Govdrnment on May 26, 1952. It 
interprets them as being an anti-Soviet alliance concluded in preparation 
for the next war. It resents the most the prospect of the German con- 
tribution to Western defense. A few high-pitched sentences extracted 
from the article give the idea of its rather violent tone: 


Thus, Adenauer bent on revenge signed, under the protection of 
bayonets and machine-guns, together with the ministers of foreign 
affairs of tlie three powers an agreement concerning a military alliance. 
This agreement will bring to the Western German population servitude 
and a deeper split of Germany, the continuation of the regime of 
occupation for an indefinite period of time, lawlessness, the resurgence 
of the fascist-police regime, unemployment, and the imphestion of 
Western Germany in new war adventures. (p. 1.) 
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The author contrasts the Western Powers’ policy, which aims, according 
to him, at making out of Western Germany ‘‘a military strategic stronghold 
of American imperialism in order to unleash a new war in Europe” (p. 1), 
with the Soviet policy which intends, according to him also, to unify 
Germany, to hasten the end of occupation, to assure a speedy evacuation of 
foreign troops and to facilitate the conclusion of the peace treaty. He 
stresses.the danger of German remilitarization, the result of the Western 
Powers’ policy which reaches for an alliance with ‘‘the German militarists 
‘who represent the most aggressive group in Europe” (p. 6). However, he 
himself recalls that the Soviet proposals addressed to the Western Powers 
in 1952 conceded to a unified Germany the right to have limited armed 
forces. ; ; 

To prove that the Soviet Union had the best intentions in the 1952 
negotiations with the West he says: 


Wanting to facilitate the preparation of a draft peace treaty with 
Germany, the Soviet Government attached to its note a draft of bases 
of such a treaty and explained that it was willing to examine also other 
possible suggestions concerning the same problem. (p. 4.). 


It was very kind of the Soviet Government to be ready to examine during 
the negotiations with the Western Powers proposals other than its own; 
it was not prepared to do so at the Danubian Conference in 1948. 

While mentioning all possible subjects concerning Germany, the author 
keeps discreetly silent about her territorial status, the Soviet Government 
upholding so far the untouchability of the postwar annexations made by the 
U.S.S.R. and Poland. He quotes, it is true, the following words from 
Stalin’s proclamation of May 9th, 1945: ‘‘The Soviet Union celebrates vic- 
tory, but does not intend to proceed with dismemberment or destruction of 
Germany.’’ (p. 2.) Yet the Soviet Union proceeded soon after to a rather 
substantial dismemberment of Germany for Poland’s and her own benefit. 

The current Soviet intentions in respect to the Eastern boundaries of 
Germany are reflected in an article in the same issue devoted to the so- 
called ‘‘White Book on the Resurgence of German Imperialism,’’ which 
was published in 1951 by.a German Communist front organization—the 
National Council of the National Front of Democratic Germany (pp. 19- 
83). The article mentions a Western German problem closely interrelated 
to the question of the Soviet and Polish annexations, namely, the problem 
of the Eastern German refugees who fled from Poland, Czechoslovakia and 
the territories annexed by Poland and the U.S.S.R. The author of the 
note explains the term—the refugzes—in a footnote where he refers to 
Poland and Czechoslovakia, but carefully avoids mentioning hundreds of 
thousands of Germans who fled from the Soviet-annexed part of East 
Prussia which now bears the name of the Kaliningrad region of the 
U.S.S.R. ‘‘The refugees are officially called—exiles from their country— 
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this representing an effort to instill in them and the rest of the population 
(of Western Germany) the aggressive ideas of revenge.’’ (p: 82.) This 
short remark provides an answer to the question by-passed in the editorial 
article; the suggestions for a revision of the present territorial status quo 
between the U.S.S.R. and Poland, on the one hand, and Germany, on the 
other, would be termed aggressive ideas of revenge. 

Mr. A. B. Nikolayev, the author of the article: ‘‘The International Red 
Cross (Its Legal Structure and Its Political Face)” (No. 8, pp. 43-51), 
leads a concentrated attack on the International Committee of the Red 
Cross: 


Fairly large sections of world publie opinion follow. the activities of 
the so-called International Committee of the Red Cross and continue to 
consider it as an important international organization with an humani- 
tarian mission. However, this opinion is erroneous, because in fact 
no such international organization exists. (p. 48.) 


What is wrong with the International Committee of the Red Cross? Obvi- 
ously it is an outpost of American capitalism: 


According to the 1952 data, the International Committee of the Red 
Cross is composed, of 19 Swiss citizens—bankers and other financial 
personalities who represent the Swiss financial capital, professional 
Swiss diplomats, army doctors and professors of various Swiss uni- 
versities. This closed group intimately connected with foreign and 
particularly American capital escapes all outside control and manages 
all the activities of the Committee. (p. 44.) 


Being a Swiss institution and having connections with American: capital, 


. the International Committee of the Red Cross is not in any sense 
an international organization in spite of its name. In fact it is a 
Swiss organization.... The Committee exists largely thanks to 
American contributions. As one may see from the accounts published 
by the Committee itself for the period from January to September, 
1951, almost 75% of all its revenues came from the American-English 
bloc, while 36% .came from the U. S. A. alone. The other contribu- 
tions towards the International Committee’s budget came from the 
subsidy paid by the Swiss Government and from the offerings made 
by private Swiss and other citizens. (p. 44.) 


The author is pleased to be able to point to a pre-revolutionary Russian 
criticism of the International Committee. He refers to an observation 
made in 1887 at the Fourth Red Cross Conference by the Russian delegate, 
Professor F. F. Martens, who stated that he ‘‘. . . did not know which part 
of jurisprudence would be able to encompass the. institution called the 
Geneva Committee,’’ and who asked for a modification of the composition 
of the Committee in order to assure to it an international character (p.46). 
But what kind of reorganization of the International Committee would 
satisfy the Soviet Union, if the latter is displeased also with the other 
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Red Cross organizations? The Leegue of Red Cross Societies, to which 
the Soviet Red Cross and Red Crescent Society belong and on whose 
Executive Committee it is represented together with eighteen other na- 
tional societies out of the total of sixty-eight member societies, is free 
of any Swiss monopoly. However, ‘since the very moment of its founda- 
tion until 1950 the chairmen of the League and of its Executive Committee 
were without fail the representatives of the American Red Cross. Al- 
though the Swede Sandstroem became in 1950 the chairman of the League, 
the principal influence of the American Red Cross has remained untouched; 
the contribution of the American Red Cross represents 75% of the financial 
resources of the League’’ (p. 45). Why has the Soviet Red Cross not 
tried to outbid the American by granting larger contributions? This is an 
indiscreet question, because the Soviet Union, otherwise so touchy, has 
never asked for equal treatment with the United States in respect to the 
contributions due, for example, by the Members of the United Nations. 
The international conferences of the Red Cross are vitiated by including 
within their composition the delegates of the International Committee: 


The special delegation of the International Committee represents the 
Swiss agency which, as it has been explained, does not itself represent 
anyone. In any case this arrangement provides Switzerland with a 
double representation, because the delegates of the Swiss national 
society (and the delegates of the Swiss Government) take part in the ` 
conferences besides the delegates of the International Committee of 
the Red Cross. (p. 45.) 


The Permanent Commission of the Red Cross Conferences is also objection- 
able, because it includes two. delegates of the International Committee. 

Thus, all the organizations of the Red Cross have some serious defect 
in the eyes of the Soviet commentator—the International Committee, the 
League of Red Cross Societies, the Red Cross Conferences and the latters’ 
Permanent Commission. ‘‘Such structure of the International Red Cross 
does not allow one to talk about onz single international organization and 
provides every reason for claiming the revision of the Charter of the Inter- 
national Red Cross in order to assure its democratization.’’ (p. 46.) 

The remainder of the article is devoted to an outspoken criticism of the 
International Committee which ‘‘reflects constantly all the fluctuations of 
Swiss policy’’ (p. 46). According to the author, the International Com- 
mittee has committed so far the following major sins: being an agent of the 
Entente during the First World War, being anti-Soviet after the October 
Revolution, being pro-Axis at the time of the Abyssinian War, the Spanish 
Civil War and the second World War, and acting now as an accomplice 
of American imperialism in Korea: 


. At the time of the deina World War the International TE TE 
played a shameful role by demonstrating its solidarity with the German 
fascists and by, trying to arrange for an agreement between them and 
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the American-English imperialists. It never reacted against the glar- 
ing German bestialities committed on war prisoners and the civilian 
populations although these bestialities were known to the whole world. 
(p. 47.) 


The author alleges that the International Committee remained silent con- 
eerning the cruelties committed by the Germans in the prisoner-of-war 
camps where Soviet soldiers were kept, and by the. Japanese in regard to. 
the American and Philippino prisoners of war. He accuses it of the same 
complicity in regard to the ‘‘cruelties’’? perpetrated by Americans in 
Korea: f 


(The representatives of the International Committee) demonstrate 
now in regard to the American aggressors the same obsequiousness 
‘and servility which they showed: during the Second World War in 
regard to Hitlerites and the Japanese militarists and cover up the 
most revolting war crimes which are committed by the American inter- 
ventionists in Korea. (p. 51.) 


The author ends his article by a solemn anathema: ‘‘. . . . the so-called 
International Committee of the Red Cross has discredited itself completely 
im the eyes of progressive opinion; no genuine democrat will believe any 
more in the hypocritical assurances about its ‘neutrality’ and ‘imparti- 
ality’. (p. 51.) 

Mr. S. Borisov, the Soviet specialist on the International Court of Justice, 


- publishes in the same issue a short summary of the British-Norwegian 


Fisheries Case (pp. 52-54). He does not miss the opportunity of drawing 
some practical conclusions from the Court’s decision of December 18th, 
1951: 


The decision has contributed many new elements towards the problem 
of territorial waters. 1. First of all, it has proved that the Court does 
not consider.as a part of actual international law the various resolu- 
tions which were adopted by several States at the Hague Conference 
for the Codification of International Law held in 1930, because that 
conference did not result in the conclusion of a multilateral convention 
on territorial waters. 2. Therefore, the Court has decided that the 
littoral State, taking into account its own security and the defense 
of its economic interests, is the most competent to determine the 
regime of its territorial waters, their width and the method of the 
latter’s caleulation. 3. In respect to the regime of gulfs and bays the 
Court has pointed to the absence in international law of any rule 
which would limit the entrance to national waters by ten maritime 
miles at the most. It has admitted in this respect that the length 

_ of the ‘‘basic straight lines’’ is neither limited by ten miles, contrarily 
to the British agent’s assertions. 4. The Court has included within 

` Norway’s national waters the maritime traffic lane which follows her 
coasts and which has been equipped by. her. 5. In a wider sense the 
decision of the Court has underlined the importance of State sov- 
ereignty and territorial supremacy in respect to territorial waters 
and: their economic ca ponation, (p. 54.) 


314 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


These remarks are significant, because they refer implicitly to Soviet 
problems. The Soviet Union has always denied any validity to the claim 
that the territorial belt should not exceed three miles. She enacted on 
June 15, 1927, a decree which fixed the width of Soviet territorial waters 
at 12 miles. Another decree of September 25, 1935, excluded foreigners 
from Soviet territorial water fisheries. Mr. Borisov must have thought 
` that the judgment of the Court might be used by his government as an 

argument to support its claim to the 12-mile territorial belt. The denial 
of the existence of an international rule concerning the ten-mile maximum 
width of an entrance to a national bay might strengthen the Soviet claim 
concerning the four Arctic Seas (Kara, Laptev, Eastern Siberian and 
Chutkov) which are considered by the Soviet writers as being national 
‘and closed seas (see this JOURNAL, Vol. 47 (1953), p. 181). The recog- 
nition of the Norwegian coastal traffic lane as being a part of her national 
waters is also interesting to the Soviet Union, which presents a similar 
claim in respect to the maritime highway along her Arctic coast for the 
same two reasons—connection between ker national bays (the four Arctic 
Seas) and the possibility of using that eared for navigation, thanks to 

Soviet technical efforts. 
W. W. Kutsxi . 


NEW CZECHOSLOVAK LAW ON INTERMARRIAGE WITH FOREIGNERS 


On November 17, 1952, the day of publication in the official Collection 
of Laws, a new Law on Marriage with Foreigners dated October 29, 1952, 
became operative in Czechoslovakia.t Pursuant to this law, for the mar- 
riage of a citizen with a person who does not have Czechoslovak citizenship, 
the consent of the Ministry of Interior or of an agency that Ministry may 
designate, shall be required. Such consent shall be a condition for the 
validity of the marriage; without such consent, no matrimony shall take 
effect. 

This prerequisite of an official consent for marrying a foreigner | is an 
absolute novum : Neither the Austrian General Civil Code of 1811 governing 
domestic relations in Czechoslovakia until 1949 nor the ‘‘revolutionary”’ 
Law on Domestic Relations of December 7, 1949, discriminated in any way 

` against marriage with foreigners. The legal requirements were the same. 
if a citizen married a foreigner as they were for a marriage between 
citizens. In introducing this new prerequisite for intermarriages with 
foreigners, the legislator at the same time gives it the strongest possible 
effect, inasmuch as it is expressly decreed in the law that, without official 

consent, matrimony shall not come about. , 
In discriminating between marriages of nationals on the one hand, and 


1 Collection.of Laws of the Czechoslovak Republic, No. 59, Law of Oct. 29, 1952, on 
Marriages with Foreigners. 
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marriages with-non-citizens on the other, and in making the validity of the 
marriage with a non-citizen depend on Czechoslovak official consent, the 
Czechoslovak legislator created an undesirable law. Czechoslovak citizen- . 
ship is an attribute all the more lacking in definiteness since, pursuant to a 
law of 1949,2 the Czechoslovak Ministry of Interior may declare a person’s 
citizenship forfeited without any guaranty of due process. Thus, validity 
of the marriage of A, a Czechoslovak citizen, with B, believed to be likewise 
a Czechoslovak citizen, may depend upon whether or not B’s citizenship has 
or has not been forfeited in Czechoslovakia. 

The undesirability of such doubtful situations will be increased by the 
lack of any guaranty of due process in the procedure applied by the Czecho- 
slovak Ministry of Interior in granting or denying its marriage consent. 

The situation as created by the new law may adversely affect especially 
persons of Czechoslovak origin living outside of Czechoslovakia. In a 
Czechoslovak ‘‘Law of March 11, 1948, on Private International and Inter- 
local Law and the Legal Status of Aliens within the Sphere of Private 
Law,” Sec. 10, it is decreed specifically that: ‘‘The capacity to contract 
a marriage shall be governed: for each of the parties by the legal order of 
the State of which he is a national.” Thus, the capacity of Czechoslovak 
citizens to marry, even abroad, will have to be resolved in accordance with 
Czechoslovak law (including the new Law of October 29, 1952), though 
both parties have their residences outside of Czechoslovakia. The Czecho- 
slovak Ministry of Interior may prevent A, a Czechoslovak residing outside 
of Czechoslovakia, from validly marrying B, a foreigner or former Czecho- 
slovak residing outside of Czechoslovakia, and A may have to renounce, 
if this be possible, his Czechoslovak citizenship to become capable of validly 
marrying B. » 

This illustration may show the undesirable effect of the new law even 
outside of the country of its origin. 

In closing, one more question of greater importance in the United States: 
Will persons authorized to perform marriage ceremonies in the United 
States insist on being shown permits from the Czechoslovak Ministry 
of Interior before marrving a Czechoslovak and a non-Czechoslovak? We 
know that the Czechoslovak Ministry of Interior in granting or denying 
‘permits will be guided by principles irreconcilable with those we are fol- 
lowing in the United States. 

PAUL REINER 


TWENTY-FOURTH SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The Hague Academy of International Law will hold its 1953 session for 
four weeks starting July 13, 1953, and concluding on August 8, 1953. 
Three lecture periods will be held every morning from Monday to Friday 


2 Translation published in this JOURNAL, Supp., Vol. 44 (1950), p. 77. 
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of each week, and one or two seminar sessions will be held on some after- 
noons. The lectures will be delivered in English or French and transla- 
tions in both languages will be provided for students whose knowledge of 
either language is not sufficient to permit them to follow the lectures. 

The lectures will cover subjects of public and private international law, 
administrative, economic and financial law and international organization. 
Dr. Hans Kelsen, Professor Emeritus of the University of California, will 
give a general course of ten lectures on principles of publie international 
law. His Excellency, E. N. van Kleffens, Netherlands Minister of State, 
will lecture on ‘‘Sovereignty in International Law.’’ Lectures will also 
be delivered on the subjects of ‘‘The Jurisdictional Immunity of States 
and International Organizations,” by Jean-Flavien Lalive, First Secretary 
of the International Court of Justice; and on ‘‘New Tendencies in Inter- 
national Law: Responsibility and Subjects of International Law,’’ by 
Constantin Eustathiades, Dean of the Law Faculty of the University of 
Salonika. Professor Myres S. McDougal of Yale University will lecture 
on ‘‘International Law Power and Policy. A Contemporary Conception.’’ 

In the field cf private international law Professor Torsten Gihl of the 
University of Stockholm will deliver a course of lectures on ‘‘Political Laws 
and Private International Law,’’ and Professor A. Giorgio Cansacchi of 
the University of Turin will lecture on ‘‘Choice and Adaptation of Foreign 
Rules in Conflicts of Law.’’ Professor Georges Sauser-Hall of the Uni- 
versities of Neuchatel and Geneva will discuss ‘‘The Tuduma Use of 
International Rivers.’ 

Under the general topie of ‘‘International Organization,” lectures will 
be delivered by His Excellency; Paul Ruegger, President of the Interna- 
tional Red Cross Committee, on ‘‘The Juridical Aspects of the Organization 
oi the International Red Cross’’; Dr. A. Verdross, Rector of the University 
of Vienna, on ‘‘Guiding Notions concerning the Organization of the 
United Nations’’; and Sir Ramaswami Mudaliar, Chairman of the India 
Steamship Company, on ‘‘The United Nations and Specialized Agencies.” 
Professor Boris Mirkine-Guetzévitch, Dean of the Faculties of Law and 
Political Science of the French University of New York, will lecture on 
‘‘Implementation of the Universal Declaration of Human Rights,’’ and 
Mr. G. J. van Heuven Goedhart, High Commissioner for Refugees, will 
discuss ‘‘The Refugee Problem.” 

The Hague Academy courses are offered for those who already have 
some background in international law and wish to improve their knowledge 
in that field. The conditions for admittance are not rigid. Applications 
are subject to approval by the Executive Council of the Academy. Appli- 
cation forms, which are required to be submitted, are available at the 
Secretariat of the Academy, Room 50, the Peace Palace, The Hague. There 
are offered a number of scholarships for attendance at the Academy courses, 
some of them made available by governments and some by the Executive 
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Council of the Academy, as well as by scientific societies and private 
foundations. ~ The regulations governing the granting of such scholarships 
may be obtained from the Secretariat of the Academy. The scholars are 
selected by the Curatorium from among the most distinguished students, 
especially those who are authors of books, essays, articles and reviews on 
the subject of international law. f 

Students who attend the required lectures and seminars receive a Cer- 
tificate of Attendance from the Academy. A Diploma is issued to students 
who possess special qualifications and successfully pass an examination. 


E. H. F. 


WASHINGTON FOREIGN LAW SOCETY 


In order to fill a long-felt need in the Washington area, the Washington 
Foreign Law Society was formed in the spring of 1952 upon the initiative 
of Professor James O. Murdock of George Washington University Law 
School, and Mr. Smith N. Crowe of the Legal Adviser’s Office, Department 
of State. The aims of the society are to ‘‘bring together judges, lawyers 
in the legislative and executive branches of government, practitioners, and 
law teachers for the purpose of increasing knowledge and inspiring study 
by an exchange of information concerning foreign law.’’ The officers 
are Mr. Newell W. Ellison, President; Mr. Smith N. Crowe, Vice Presi- 
dent; Professor William T. Mallison, Jr., George Washington University 
Law School, Secretary-Treasurer; and an Executive Committee consisting 
of Mr. Justice Robert H. Jackson; Mr. W. Lawrence Keitt, Law Librarian, 
Library of Congress; Dr. Herbert J. Liebesny, Department of State; and 
Professor Murdock. Professor J. Forrester Davison of George Washing- 
ton University Law School will serve as Editor of Proceedings. 

The 1952-1958 sessions were devoted to the law of the Near East. At the 
first meeting of the society held on November 18, 1952, at the George Wash- 
ington University Law School, a general survey of the background of Near 
Eastern law was presented. At subsequent meetings from December, 
1952, through April, 1953, the following subjects were discussed by quali- 
fied speakers: Theory and Sources of Islamic Law; Institutions and Prac- 
tices of Islamic Law; Impact of Western Law in the Near Eastern Coun- 
tries; Practical Application of Near Eastern Law; Legal Position of 
Foreigners and Foreign Enterprise in the Near Hast; and the Law of 
Southeast Asia. It is planned to publish the lectures in a special issue of 
the George Washington University Law Review early this summer. 

Further information concerning the society can be obtained from Pro- 
fessor William T. Mallison, Jr., the Secretary-Treasurer. 


NEWELL W. ELLISON 


JUDICIAL DECISIONS 


By Wimuam W. BISHOP, JR. 


Of the Board of Editors 


Jurisdiction over nationals for acts done abroad 
STEELE ET AL. v. BuLovA Waro Co., Inc. 73 S. Ct. 252, 344 U. S. 280. 
United States Supreme Court, Dec. 22, 1952. Clark, J. 


An American citizen living in Texas had obtained Mexican registration 
of the trademark ‘‘Bulova,’’ owned in the United States and many other 
countries by plaintiff American corporation, and stamped that mark in 
Mexico on watches which he assembled there from Swiss and American 
parts, all without the consent of plaintiff. The Court affirmed the judg- _ 
ment of the Court of Appeals, 194 F. (2d) 567 (5th Ct., Feb. 21, 1952), 
which had reversed the holding of the Distriet Court that it lacked juris- 
diction of a suit for trademark infringement and unfair competition 
brought by plaintiff against defendant. Holding that the Lanham Act 
of 1946, 15 U. S. C. §§ 1051 e¢ seg., Was broad enough to cover unfair com- 
petition activities of American citizens abroad, the Court said: 


[Defendant] concedes, as he must, that Congress in prescribing stand- 
ards of conduct for American citizens may project the impact of its 
laws beyond the territorial boundaries of the United States. . .. 


No rule of international law prevented this, so far as the rights of other 
nations and their nationals were not infringed. Distinguishing American 
Banana Co. v. United Fruit Co., 213 U. S. 347 (1909), the Court added: 


The complaint [in American Banana], in substance, charged United 
Fruit Company with monopolization of the banana import trade be- 
tween Central America and the United States, and with the instigation 
of Costa Rican governmental authorities to seize plaintiff’s plantation 
and produce in Panama. The Court of Appeals reasoned that plaintiff 
had shown no damage from the asserted monopoly and could not 
found liability on the seizure, a sovereign act of another nation. This 
Court agreed that a violation of American laws could not be grounded 
on a foreign nation’s sovereign acts. Viewed in its context, the hold- 
ing in that case was not meant to confer blanket immunity on trade 
practices which radiate unlawful consequences here, merely because 
they were initiated or consummated outside the territorial limits of 
the United States. 
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Treaties and state succession—Serbia and Yugoslavia 
ARTUKOVIC v. Bove.. 107 F. Supp. 11. 
U. 8. District Court, S. D. Calif., July 14, 1952. Hall, D. J. 


Having failed to obtain his surrender as an alleged war criminal, the 
Yugoslav Government asked extradition of petitioner under the Treaty of 
Oct. 25, 1901, between the United States and Serbia, 32 Stat. 1890, for 
murders allegedly committed by him in Yugoslavia during the regime in 
Croatia established by the Germans during German occupation. Petitioner 
was granted release on habeas corpus, the court finding that: 


the Treaty between the United States and the Kingdom of Serbia of 
1902 is not now in force and effect between the United States and the 
country now known as Yugoslavia. 


The court therefore found it unnecessary to consider the question whether 
extradition was being sought for political offenses. 

Although the Department of State had taken the position in 1921 that 
the treaties between the United States and Serbia applied to the ‘‘Kingdom 
of the Serbs, Croats and Slovenes’’ (later called Yugoslavia), and that 
state had agreed,? and although in 1945-46 the United States and Yugo- 
slavia both stated that the pre-war treaties and agreements between the 


United States and Yugoslavia remained in effect,? the court arrived at a 


different conclusion. Commencing with the point that ‘‘the President 
cannot make a treaty without the consent of the Senate,’’ the court con- 
cluded that: 


the question of whether or not a treaty exists between the United 
States and Yugoslavia is not a matter which lies exclusively within 
the Executive Department but is a judicial question to be decided by 
the courts.® ; : 


1 See 5 Hackworth, Digest of International Law 374-375 (1943). See also Lukich v. 
Department of Labor and Industries, 176 Wash. 221, 223, 29 Pac. (2d) 388 (1934); 
Urbus v. State Compensation Commissioner, 113 W. Va. 563, 169 S.E. 164 (1933). 

213 Dept. of State Bulletin 1020; 14 id. 728. 

8 The court said that the cases regarded as holding that the executive determination of 
the continuing effect of a treaty was conclusive, were only dicta, or all depended on 
Terlinden v. Ames, which it distinguished. Not only did that case involve a treaty which 
provided for accession by other German states, but the court said that in Terlinden v. 
Ames there had been repeated action by the Executive, through extradition under the 
treaty, rather than mere words. The court remarked that ‘‘In the instant case ... not 
one single instance of extradition under the Serbian Treaty of 1902, since the conclusion 
of the first World War has been called to the Court’s attention, and for that matter not’ 
one single instance of extradition under the treaty sincé its effective date in 1902.7” The 
court said that in Disconto Gesellschaft «v. Umbreit, 208 U. S. 570 (1908), the treaty 
involved was assumed to be in force; that in Charlton v. Kelly, 229 U. S. 447 (1913) 
it was a question of interpretation on which the Court followed the Executive; and 
that in Clark v. Allen, 331 U. 8. 503 (1947), this JOURNAL, Vol. 42 (1948), p. 201, the 
Court examined for itself the question of effectiveness of a treaty rather than just ac- 
cepting the Executive’s view. 
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Pointing out that Croatia was no part of Serbia until after World War 
I, when they joined in the Serb-Croat-Slovene State, the court said: ‘‘If the 
treaty of 1902 did not become effective as between .. . the Serb-Croat- 
Slovene State formed in 1919, then it did not carry through to the country 
now known as Yugoslavia... .’’ The court believed that respondent re- 
lied chiefly on Terlinden v. Ames, 184 U. S. 270 (1902), applying the 1852 
treaty between the United States and Prussia. Although that treaty was 
held applicable to parts of the German Empire which were not in Prussia, 
the court found the reason to be in the phrase in the treaty with Prussia 
providing for application by other German States ‘‘which may hereafter 
accede to this convention,’’ and said: 


It must be assumed . . . when the treaty with Serbia of 1902 was 
. negotiated that the representatives of the United States had before 
them the clauses of the previous treaties and particularly had before 
them ... the treaty involved in Terlinden v. Ames. 


No provision is found in the treaty with Serbia of 1902, as that 
which existed in the treaties under consideration in Terlinden v. Ames, 
extending the terms to additional territory. And it must be assumed 
that had the parties intended that the extradition treaty with Serbia 
of 1902 should apply to persons residing in territories which might 
subsequently come under the jurisdiction or sovereignty of Serbia, 
that the parties would have specifically stated that in the treaty. The 
omission cannot be supplied by either Executive or Judicial con- 
struction. 

That alone is sufficient in my judgment to compel the conclusion 
that the treaty of Serbia did not survive.the series of events following 
the first World War so far as to cover Croatia, Bosnia, Herzegovina, 
Dalmatia, Montenegro, or any of the territories or peoples within 
them which became a part of the Serb-Croat-Slovene State when that 
state was created in 1919. 


Referring to the political turmoil of the Balkans, the court added: 


it is highly unlikely that the United States would at that time [1902] 
have stuck its thumb into the Balkan bees nest with the countenance of 
any language which could be taken as a suggestion that territory 
should be taken from Turkey or Bulgaria, or Italy, or the Austro- 
Hungarian Monarchy, to be ultimately added to Serbia, as was finally 
done in 1919 at the end of the First World War. 

Moreover, the conception that Yugoslavia, as it now exists, is not a 
new state but merely a continuation of the existence of the old King- 
dom of Serbia as it existed prior to 1902, is not justified in the light 
of the expressions of the times and the events of history following 
World War I. 


The court discussed at length the history of the post-World War I settle- 
ment and the several treaties of peace, saying in part: 
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The territory which was thus put into the Serb-Croat-Slovene State 
was taken ... by force of arms and as a condition of the terms of 
surrender and peace with those countries. It was not a voluntary 
cession by Austria-Hungary or Bulgaria to Serbia such as occurred 
in Germany after the treaties . . . considered in Terlinden v. Ames, 
supra. 

None of these treaties, including the treaty with the Serbs-Croats- 
Slovenes was ever submitted to the United States Senate for ratifica- 
tion. .. ; 

European writers on the subject confirm the idea that the Serb- 
Croat-Slovene State was a new state. 


It is significant to note that in the Treaty with the Serb-Croat- 
Slovene State of September 10, 1919, which was never submitted to the 
Senate and was never ratified, and thus never came into effect, that 
Article 12 provides that pending the conclusion of new treaties all the 
treaties between Serbia and any of the principal and allied powers 
would tipso facto be binding upon the Serb-Croat-Slovene State. ... 

If these treaties automatically became binding upon the Serb-Croat- 
Slovene State under the theory now advocated by the demanding gov- 
ernment, it would have been entirely unnecessary to put any such a 
provision in the treaty. 


After referring to the provisions in the treaties between the United States 

and Germany, Austria, and Hungary for the establishment of friendly 

. relations after World War I, pursuant to which certain treaties were re- 

~~ vived with those states, though a new extradition treaty was concluded with 
Germany in 1930, the court declared: 


This is persuasive of the conclusion that it was generally regarded 
‘at that time that previous treaties were abrogated unless specifically 
affirmed or provision made for their affirmation in a treaty ratified 
by the Senate. . . . 

. all these things are convincing ‘‘evidence that the political de- 
partments of this government at the time of the collapse and sur- 
render’’ of the Central Powers at the end of World War I in 1919 
considered the collapse and surrender and the repartitioning of Europe 
as ‘‘putting an end’’ to all the previous treaties of the countries in- 
volved in the war except those specifically designated by the various 
treaties which were negotiated although not ratified by the United 
States Government. That is true not only of the political depart- 
ments of the United States Government but also all the other govern- 
ments joining in the series of treaties arising out of the Paris Confer- 
ence of 1919. 


State immunity—counter-claim against sovereign state plaintiff 
REPUBLIC or CHINA v. NATIONAL Ciry BANK. 108 F. Supp. 766. 
U. S. District Court, S. D. N. Y., December 22, 1952. Kaufman, D. J. 


, _ The Republic of Ckina brought suit to recover a deposit with defendant 
; bank made by the Shanghai-Nanking Railway Administration, which was 
{ . 
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said to be an agency of the Chinese Government. Pursuant to Article 
25 (b) of the Federal Reserve Act, the Secretary cf State certified that 
the deposit in question belonged to plaintiff. Defendant contended that 
plaintiff was not entitled to the deposit, and asserted two counter-claims 
based on a Chinese Government note guaranteeing a loan in a separate 
transaction and on short-term Chinese treasury notes, seeking substantial 
afirmative relief in excess of plaintiff’s claim. Plaintiff’s motion to dis- 
miss the counter-claims was granted. The court said: 


. . defendant asserts that the plaintiff cannot show right of sovereign 
immunity as claimed because plaintiff voluntarily came to this Court- 
and is using its facilities to collect a debt. But it is well settled that 
counterclaims may not be asserted against a friendly foreign sovereign 
unless they are based on the subject matter of the suit. . . . When tne 
counterclaim is based on the same subject matter the court may say . 
that the sovereign ‘‘has waived immunity’’ or ‘‘consented to suit.” 
These are legal fictions based on the notion that it would be extremely 
inequitable to allow any plaintiff to function as a normal litigant when 
it is to its advantage to do so, but to raise the shield of sovereign im- ` 
munity with respect to the same matter, when the tides are turned 
against it. But, the bringing of an action against a defendant cannot 
be said to be consent by plaintiff to suit for any unrelated claims which 
defendant may have against that government. ... It is not alleged, - 
nor is it urged, as indeed it could not be, that the counterclaims here. 
arise out of the same subject matter covered in the complaint. Rather, 
defendant relies on such cases as United States v. National City Bank 
of New York? .. . and United States v. National City Bank of New 
York®... to support the proposition that the right to counterclaim 
against a sovereign depends upon ‘‘the equities’’ of that claim. In 
these cases plaintiffs sued to recover money on deposit with the defend- 
ant bank and were met with counterclaims for amounts due on Russian 
Treasury notes. The Court of Appeals held that the notes, payakle 
at the defendant bank, were equivalent to an order to pay the same 
from the account of the debtor under the New York Negotiable In- 
struments Law and allowed the counterclaims while affirming the 
principle that only claims arising out of the same transaction may be 
set-off against a sovereign. But closer to the facts of the instant case, 
where there is absent any allegation that the notes in. question are 
payable at the bank holding the deposit, is the case of United States v. 
New York Trust Company, D. C. S. D. N. Y. 1946, 75 F. Supp. 583, 
where the Court disallowed the counterclaim stating that the notes 
were unrelated to the deposit transaction and therefore were not 
available against the sovereign without its consent.* 


112 U. 8. 0. §632 

283 F. (2d) 236 (C.C.A. 2d, 1936), cert. denied, 299 U. S. 563 (1936). ` 

390 F. Supp. 448 (8. D. N. Y., 1950), digested in this JOURNAL, Vol. 45 (1951), 
p. 196. This was a different case from the other of the same name, though on similar 
facts. 

4In Anderson v. Speyer, 115 N. Y. S. (2d) 132 (N. Y. County, June 5, 1952), the 
International Committee of Bankers of Mexico, which had effected a settlement of 
certain Mexican debts on behalf of the bondholders, brought an action seeking approval 
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Aliens’ rights to estates—consular functions 
In Re ArBULICH’s Estare. 248 Pac. (2d) 179. 
California District Court of Appeal, Sept. 24, 1952. Peters, P. J. 


An American citizen born in Yugoslavia died in San Francisco March 
21, 1947, leaving real and personal property, and by his will disinheriting 
his American citizen brother and leaving all his property to his other 
brother, a Yugoslav citizen resident in Yugoslavia. The trial court held 
that Yugoslavia did not grant reciprocal rights of inheritance to American 
‘citizens respecting property in Yugoslavia, and adjudicated the property 
to the American brother in view of Article 259 of the California Probate 
Code, which provides that non-resident aliens may not inherit in the ab- 
sence of reciprocity, though the burden of proving such lack of reciprocity 
is placed on the person seeking to prove that lack. The Yugoslav brother 
appealed, through the Yugoslav Consul General, and the judgment was 
reversed, 

The court held that the right to inherit and the required reciprocity 
must be established as of the date of death rather than at some later time. 
The court said: 


The cases have .. . established the law to be that while the in- 
_-terpretation of foreign statutes and of treaties, where they alone are 
before the court, is a question of law, the question of how such statutes 
-* and treaties have been interpreted and applied by a foreign country 
-is a question of fact. The appellate courts will not disturb a finding 
of reciprocity or of non-reciprocity that is supported by a presump- 

tion or is based on conflicting evidence... 


of their accounts in order to accomplish final distribution of all funds turned over to 
the Committee by Mexico. Non-assenting bondholders counter-claimed, seeking priority 
in distribution over those assenting to the plan worked out by the Committee with the 
Mexican Government. Holding that the counter-claims sought relief against the Mexican 
Government rather than against the Committee, the court ordered their dismissal, saying: 
‘tA friendly sovereign gcvernment cannot be sued nor its property attached in our 
courts without its consent. Even where the foreign government comes in to our courts 
as a suitor, the defendant may not avail himself of any counterclaim or set-off except, 
perhaps, a set-off arising out of the same transaction. ... The present defendants by 
their counterclaims are seeking ‘redress for a wrong which they claim the Mexican gov- 
ernment has done.’ ’’ ; 

In Republie of Italy v. DeAngelis, 106 F. Supp. 605 (S. D. N. Y., Aug. 19, 1952), a 
foreign government was allowed to sue an individual on a contract claim. 

1QOn this point the court said: ‘‘In re Estate of Schluttig, 36 Cal. 24 416, 224 P. 
24 695-—finding of non-reciprocity with Germany on April 3, 1945, affirmed; In re 
Estate of Miller, 104 Cal. App. 1, 230 P. 2d 667, finding of reciprocity with Ger- 
many as of April 22, 1948, affirmed; In re Estate of Blak, 65 Cal. App. 2d 232, 150 
P. 2d 567, a finding of reciprocity. with the Netherlands, date of death not disclosed, 
- but prior to 1942 and during German occupation of Holland, affirmed; In re Estate of 
Giordano, 85 Cal. App. 2d 388, 193 P. 2d 771, a finding of non-reciprocity with Italy 
as of January 17, 1945, affirmed; In re Estate of Reihs, 102 Cal. App. 2d 260, 227 P. 
2d 564, a finding of reciprocity with Germany as of November 24, 1946, affirmed; In re 
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The case of In re Estate of Kennedy, 106 Cal. App. 2d 621, 235 
P. 2d 837, ... held that the facts that a limited nationalization or 
socialization of property and industry had taken place in Romania, 
or that the country was communistic in nature and dominated by 
Russia, did not compel a finding of non-reciprocity. ... 


The appellant Yugoslav brother was held to have proved reciprocity, by 
reason of the treaty of 1881 between the United States and Serbia, 22 Stat. 
963, and the certificate of the Secretary of State that the treaty was still 
in force between the United States and Yugoslavia, as well as a certificate 
and testimony by the Yugoslav Ambassador to the United States. The 
treaty provided that: 


In all that concerns the right of acquiring, possessing or disposing 
of every kind of property ... citizens of the United States in Serbia 
and Serbian subjects in the United States, shall enjoy the rights which 
the respective laws grant or shall grant in each of these states to the 
subjects of the most favored nation. 


The court said, in ordering a new trial because of reliance on improper evi- 
dence: l l 


Much is said in the briefs about the proper interpretation of the 
treaty of 1881 and about how such treaty should be interpreted in 
view of the case of Clark v. Allen, 331 U. S. 503.2... The question 
is not how that treaty should be interpreted as a matter of law, but 
how the contracting parties have interpreted it. The Ambassador 
testified that it had been interpreted to grant reciprocity to-all Ameri- 
can nationals.... Any gaps in the evidence on this point can be 
supplied on the new trial. 


On another point, respondent contended, and the trial court found, that 
the Yugoslav brother was not properly represented in court; since the 
lawyer appearing was appointed by the Yugoslav Consul General without 
any direct power of attorney from the brother. On this the court referred - 
to the Consular Convention of 1881 between the United States and Serbia, 
22 Stat. 968, which provided in Article IX that: 


Consuls general, consuls, vice-consuls and consular agents shall 
have the right to appear, personally or by delegate, in all proceedings 
on behalf of the absent or minor heirs or creditors until they are duly 
represented. 


It held that the consul might appear as attorney in fact and might appoint 
counsel to represent the Yugoslav national. In interpreting this treaty, 
the court said: 





Estate of Kennedy, 106 Cal. App. 2d 621, 235 P. 2d 837, a finding of reciprocity with 
Romania as of March 15, 1949, affirmed. In all of these cases it was held that where 
the finding of reciprocity or non-reciprocity was based on conflicting evidence or sup- 
ported by a rebuttable presumption it would not be disturbed by an appellate court, 
even where, as to the same country, one trial court had found reciprocity to exist and 
another that it did not,’’ 2 This JOURNAL, Vol. 42 (1948), p. 201. 
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the treaty provision must be considered together with the applicable 
principles of international law. Without reference to any treaty pro- 
vision, it is a-well settled principle of international law that consular 
representatives are deemed to be international attorneys in fact for 
their nationals. f 


The court discussed The Bello Corrunes, 6 Wheat. 152; In re Tartaglio’s 
Estate, 12 Mise. 245, 83 N. Y. S. 1121; Buzhoeveden v. Estonian State Bank, 
181 Misc. 155, 41 N. Y. S. (2d) 752; and In re Zalewski’s Estate, 292 N. Y. 
322, 55 N.E. (2d) 184, all upholding the right of consular officers to appear 
for absent nationals; and distinguished In re Estate of Clausen, 202 Cal. 
267, 259 Pac. 1094 (which held that a Danish consul had no right to receive 
distribution of the interests of Danish nationals under the most-favored- 
nation provisions of the Danish treaty of 1826 when taken together with 
the United: States-German treaty of 1928), on the basis that the Clausen 
case involved a matter of interpretation of the most-favored-nation clause. 
The court said that the Clausen case did not discuss the power of the 
consul, independent of treaty, to represent absent nationals, and drew 
an important distinction between his right to represent nationals and to 
take proceeds on their behalf,* concluding: 


Moreover, under general principles of international law, consuls 
possess the power to appear for and to represent their non-resident 
nationals in the courts of the country to which such consul is ac- 
credited. 


Recognition of foreign expropriation decrees 
ÅNGLO-IRANIAN Om Co. V. JAFFRATE ET AL? 
Supreme Court of the Colony of Aden, January 9, 1953. Campbell, J. 


Anglo-Iranian Oil Co., a British corporation whose concession and prop- 
erty in Iran had been nationalized by the Iranian Government in 1951,” 
brought an action of detinue against the master (an Italian national), 
the Honduran corporation owning a vessel registered in Panama, and the- 
Swiss charterer of the vessel, to obtain possession of a cargo of oil pur- 
chased by the Swiss charterer from the National Iranian Oil Company, 
which had taken over the property and business of plaintiff in Iran. After 


3 See also In re Niggol’s Estate, 115 N. Y. S. (2d) 577 (Surrogate, Suffolk County, 
Sept. 12, 1952), where the recognized Estonian Consul was authorized to receive funds 
for distribution to Estonian nationals resident in the American and British Zones of 
Germany, in Canada, and in New Mexico; but was not given funds for transmission 
to an Estonian resident in Estonia (in view of the Soviet occupation and annexation 
in 1940). This was under the treaty of 1925 with Estonia, 44 Stat. 2388. 

1 From copy of MS opinion of C. S. No. 221 of 1952. 

2 Regarding the concession, nationalization, ete., see Bishop, ‘‘The Anglo-Iranian Oil 
Company Case,’’ this JOURNAL, Vol. 45 (1951), p. 749. For the International Court 
of Justice judgment of July 22, 1952, 1.0.J. Reports, 1952, p. 93, holding that the Court 
lacked jurisdiction of the action brought against Iran by the British Government, see 
this JOURNAL, Vol. 46 (1952), p. 737. ` 
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loading at an Iranian port 700 tons of oil which was admittedly from the 
plaintiff’s former concession area, on its way back to Italy the vessel put 
in at Aden on the order of the owners, and: suit commenced there. Re- 
jecting the master’s plea that the court lacked jurisdiction because he had 
entered the port under coercion,® the court held that ‘‘ plaintiffs are entitled 
to succeed in this action and that the cargo of oil must be returned to 
them.” In arriving at this decision, the court said in part: 


We now come to the second main issue in this case: whether or not 
the plaintiffs prove that this cargo of oil is their property. They say 
that their title to it is by virtue of a concession granted to them by the 
Persian Government.* 

. it is not disputed that the law was passed to nationalise the 
plaintiff company only. 

The plaintiffs say that this Oil Nationalisation Law is contrary to 
international law as being expropriation without compensation and is 
really only confiscation. They contend that as this Court is bound to 
administer international law where it is appropriate it should refuse 
to recognise any act which is contrary to international law... . 

In discussing what is meant by the word ‘‘compensation’’ in relation 
to international law it has sometimes been said that it must be ‘‘ade- 
quate, effective and prompt.’’ The question of adequacy may often 
be difficult for a Court to decide and no doubt this has caused and 
will cause considerable trouble in other cases in dealing with the extra- 
territorial effect of foreign nationalisation. But here I can only find 
to be true the plaintiffs’ contention that expropriation has taken place 
without any compensation and that this is confiscation. 

That the courts in England will do nothing to invalidate an act of 
confiscation by a sovereign state of the property of its nationals is not 
disputed by the plaintiffs. The cases of Luther v. Sagor [1921] 3 
K.B. 582 and Paley v. Weisz [1929] A.C. 718 are authority for the 
proposition. What has to be decided is whether the reverse is true 
when the property confiscated is that of a non-national. 

The plaintiffs’ contention can be based on two grounds. In the 
first place that no state can be expected to give effect within its terri- 
torial jurisdiction to a foreign law that is contrary to its own public ` 
policy or essential principles of morality. Secondly, that a foreign 
law that is contrary to international law or in flagrant violation of 
international comity need not be regarded. 

International law is the settled practice of nations... . 

This settled practice can be ascertained from decided cases and from 
the writings of jurists and to these I now turn.” ... 


8 The alleged coercion consisted in orders to the master from the owners of the vessel, 
threatening legal proceedings against him if he refused to carry out their orders, and 
the fact that an R.A.F. airplane circled overhead and in consequence the master was 
afraid of possible bombardment. On the latter point the court said: ‘‘No reasonable 
man could think it likely that H. M. Government in the year 1952 would try to resolve 
a commercial dispute by what would be little short of an. act of war.” 

4 Bee footnote 2, supra, and sources referred to there. The text of the concession 
may be found in League of Nations Offcial Journal, 1933, p. 1653. 

5 The court discussed Wolff v. Oxholm, 6 M. & S. 1177 (1817); Kaufman v. Gerson, 
[1904] 1 K.B. 591; Re Fried. Krupp A. G., [1947] 2 Ch. 188, from the British courts; 
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British Courts are inclined towards resting international law on 
practice and precedent rather than on the opinions of speculative 
writers however unanimous or eminent they may be. Nevertheless 
I have examined the opinions of jurists on international law in such 
of their writings as are available here. The conclusion I arrive at is 
that Dicey, Oppenheim, Cheshire, Fachiri and Hackworth endorse the 
view that expropriation without compensation is contrary to inter- 
national law. I can find no opinions to the contrary though the de- 
fendants have referred me to Martin Wolff. 

For the reasons set out above I am satisfied that following inter- 
national law as incorporated in the domestic law of Aden, this Court 
must refuse validity to the Persian Oil Nationalisation Law in so far 
as it relates to nationalised property of the plaintiffs which may come 
within its territorial jurisdiction. I find the oil in dispute to be still 
the property of the plaintiffs. 


In so ruling, the court also rejected the argument that-it lacked juris- 
diction to determine the title to the oil because it was an ‘‘immovable,’’ or 
because the quantity of oil was very small as compared with all that 
nationalized in Iran. As for the contention that the cause of action arose 
in Iran rather than Aden, and should be governed by Iranian law, the 
court said: ‘‘It is true that the nationalisation took place in Persia. But 
the refusal to hand over the oil took place in Aden.” 

With respect to the defendants’ contention that plaintiffs were estopped 


from denying the validity of the Nationalization Law in view of a proposal 


for settlement made by the British Chargé in Iran in a letter offering to 
recognize the nationalization in connection with a settlement of the com- 
pensation issue, the court said: 


I cannot see that a recognition that the [Iranian] Government should 
in future explore, extract and exploit the oil of the country can be 
stretched to mean that they were willing to be expropriated without . 
compensation. If this had been meant different words would surely 
have been used. On this finding it is unnecessary to discuss whether 
or not the letter, if made during active but abortive negotiations to 


Société Potosas Ibericas v. Nathan Bloch, Annual Digest, 1938—40, p. 150, and U.S.S.R. 
v. Société Ropit, ibid., 1927-28, p. 67, from the French courts; Siuta v. Guzkowski, 
ibid. 1919-22, p. 480, from Poland; certain German and Italian cases; the Norwegian 
Ships Arbitration of 1922, J. B. Scott, Hague Court Reports (2nd Ser.), p. 39; the 
De Sabla Case before the U.8,-Panamanian Claims Commission, Hunt’s Report, p. 379, 
and Annual Digest, 1938-34, p. 241; and the 1938 correspondence between Secretary 
Hull and the Mexican Government concerning expropriation of oil and agrarian proper- 
ties in Mexico. With respect to the arguments presented by Secretary Hull, the court 
said: ‘‘. . . it is an opinion set out when arguing a brief and as such I think it cannot 
have the weight which should be given to a judicial opinion. It has not got that salutary 
check upon the writer óf the overhanging shadow of a eourt of appeal. How I think 
the plaintiffs are entitled to invoke the dispute in their aid is by reason of the fact 
that throughout the argument the Mexican Government does not appear to have denied 
the main premise of their adversary’s argument ... they do not deny the principle 
of compensation.’? ` z 
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find a settlement, was written for the sole purpose of finding a settle- 
ment and would be privileged and not binding as regards any admis- 
sions if the negotiations failed. 


Finally, with respect to the Swiss defendants’ contention that they bought 
the oil in good faith from the Iranian Government and were protected by 
Aden sales law concerning ‘sales mede by ‘‘a mercantile agent’’ who is in 
possession of goods ‘‘with the consent of the owner,’’ which are valid as if 
the agent were authorized by the cwner to make the sale ‘‘ provided that 
the buyer acts in good faith and has not at the time of the contract of sale 
notice that the seller has not authority to sell,” the court stated: 


even if it is accepted that [an Italian company negotiating the sale] 

. are mercantile agents within the meaning of the Ordinance they 
were certainly not in possession of the goods with the consent of the 
owner. . . . If this difficulty cculd be surmounted a second one arises, 
M. Arnet who bought the oil for Messrs. Bubenberg has not appeared 
on their behalf to say that he bought the oil innocently. In view of 
the evidence concerning the pleintiffs’ warnings throughout the world 
and the existence of the interim injunction of the International Court 
of Justice ° this is not surprising and the presumption seems the other 
way. 


Recogmition—no retroactive effect to invalidate sale by previoustgov- 
ernment 

CIVIL Am Transport Inc. v. CENTRAL Am Transport Corp. [1952] 
2 All Eng. L. R. 733. 

British Commonwealth of Nations, Privy Council, Oct. 18, 1952. Vis- 

count Simon. 


In September, 1949, forty aircraft nasieide to the Nationalist Govern- 
ment of China and operated by C.A.T.C. (Central Air Transport Corpora- 
tion), an unincorporated commercial air transport enterprise of the Gov- 
ernment of China, were at an airfield in the British colony of Hong Kong. 
On October 1, 1949, the Central People’s Government of China (Com- 
munist) proclaimed itself the Chinese Government, and by that time had 
control of the larger part of China, the Nationalist Government being 
forced to move to Formosa on December 9, 1949. On November 9, 1949, 
the president of C.A.T.C. flew to Peking and transferred his allegiance to 
the Chinese Communist Government, which on November 12 declared 
C.A.T.C. to be property of the Chinese Communists. On December 12 the 
Nationalist Government, now in Formosa, sold these aircraft to two Ameri- 
cans, Chennault and Willauer, under an arrangement according to which 
they would be transferred to plaintiff Delaware corporation, one of the 
terms of the sele by the Chinese Nationalists being that the assets sold 


6 For the Order of July 5, 1951, by the International Court of Justice, in the Anglo- 
Tranian Oil Co. Case, Request for the Indication of Interim Measures of Protection, see 
LC.J. Reports, 1951, pe 89, this Jourwat, Vol. 45 (1951), p. 789. 
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should not be used for transport to or from the Communist areas of China. 
Plaintiff corporation tock title on Dec. 19, 1949. 

Under a special Order-in-Council, specifying that the pleading of a 
foreign state in the action should not be a bar to jurisdiction, the Hong 
Kong Supreme Court took jurisdiction over an action brought May 19, 
1950, by plaintiff corporation, seeking a declaration that the aircraft were 
its property. The court obtained from the British Foreign Office a state- 
ment that the. British Government recognized the Chinese Nationalist 
Government as the de jure government of China up to midnight January 
5/6, 1950, and thereafter ceased to recognize the Chinese Nationalist Gov- 
ernment and recognized instead the Chinese Communist Government as the 
de jure government of China; and furthermore that the British Govern- 
ment recognized that the Chinese Nationalist Government ceased to be the 
de facto government of different parts of China as from the dates when it 
ceased to be in effective control of those parts, and that the British Gov- 
ernment did not now recognize any government other than the Chinese 
Communist Government as the de facto government of China. It added 
that though there was no formal communication extending recognition as 
the de facto government, the British Government recognized that between 
Oct. 1, 1949, and Jan. 5/6, 1950, the Chinese Communist Government was 
the Z2 facto government of those parts of China over which it had estab- 
lished effective control. The trial judge decided against plaintiff, holding 
the agreement of Dec. 12, 1949, invalid on the grounds that the Nationalist 
Government had acted not if good faith as trustees but for an improper 
purpose, and that the subsequent recognition of the Chinese Communist 
Government as- the de jure government had the retroactive effect of con- 
ferring on ‘that government as from Oct. 1, 1949, ownership of the assets 
of C.A.T.C. On appeal by plaintiff, the Appeal Court of Hong Kong 
affirmed. The Judicial Committee of the Privy Council allowed the appeal, 
saying in part: E 


the validity of the transaction must be judged as at the date when 
it was entered into, and not in the light of subsequent events, which 
might have turned out differently. On Dec. 12, 1949, the nationalist 
government was the de jure government of China, of which C.A.T.C. 
was an organ, and, therefore, the property in these aeroplanes was 
in the nationalist government. The machines had been moved to 
Hong Kong two months before and it was open to their owners to 
sell them, and thereby to pass tke property in them to the purchasers. 
No doubt, the motive for making the actual sale was to secure that, 
if they were flown to an area where the communists were able to 
capture them, they should not be added to communist resources, and 
the conditions of the contract make this abundantly clear. The na- 
tionalist government was in retreat and was by this time all but driven 
out of China, but it was still resisting its opponents and, in their 
Lordships’ view, the impeached sale was no more ‘ʻa device” adopted 
for an ‘‘alien and improper purpose” than would have been the blow- 
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ing-up of a store of ammuniticn in an arsenal in China from which 
nationalist forces were on the point of being driven out. Whether 
the nationalist government on Dec. 12, 1949, were ‘‘alive to the proba- 
bility of the withdrawal of recognition by His Majesty’s government 
in the near future” is, at best, a matter of speculation. Other foreign 
governments did not take this course and there is no evidence of any 
warning by His Majesty’s government in the United Kingdom that it 
was likely shortly so to act. The reference to ‘‘normal: diplomatic 
usage’’ presumably: points to the undoubted fact that, by international. 
law, an established and recognised government may be so completely 
overthrown by insurgent forces which claim to supplant it that the 
recognition hitherto afforded to it by foreign countries may properly 
be withdrawn—but when and by whom only the future ean show. 

A government’s policy in buying or selling chattels which it owns is 
not subject to the review of foreign tribunals and whether its action 
in this regard is against the interests of those whom it is supposed 
to serve is a political question. British courts cannot take it on them- 
selves to pronounce whether a foreign government, recognised by Her 
Majesty’s government, is acting contrary to the interests of its people, 
and a government is certainly not a trustee in these matters in any 
legal sense. The right in municipal law to follow property which is 
subject to a trust into the hands of third parties cannot have any 
application here. 

It appears to their Lordships that the view under this head adopted 
by the trial judge, and by the Full Court, really is that on Dee. 12, 
1949, the nationalist government knew that it was’ on the point of 
being succeeded by a communist government, which would be recog- 
nised as the de jure government of China, and that, without any regard 
to public interests or to any injary it was doing to the Chinese people, 
it got rid of these aeroplanes out of spite, merely to embarrass its 
inevitable successor. Such a view involves assumptions which their 
Lordships are not prepared to make.... At the same time, their 
Lordships must not be understood to reject the possibility of our courts 
refusing, in a conceivable case, to recognise the validity of the disposal 
of State property by a government on the eve of its fall, e.g., by a 
despot, who knows that previous recognition is just being withdrawn, 
where it is clear that his purpose was to abscond with the proceeds, 
or to make away with State assets for some private purpose. 

The second ground upon which the decision appealed against was 
based . . . depends on the alleged retroactive effect of the recognition 
by His Majesty’s government in the United Kingdom of the communist 
government as the de jure government of China as from Jan. 5/6, 1950. 


- This argument assumes that up to Dec. 12, 1949, the aeroplanes were 


the disposable property of the nationalist government and that. it 
validly transferred them as specific and ascertained goods by the con- 
tract of that date to the appellants’ predecessors in title. On this 
assumption, the appeal can fail only if the subsequent recognition de’ 
jure of the communist government annulled the passing of the prop- 
erty. Subsequent recognition de jure of a new government as the 
result of successful insurrection can, in certain cases, annul a sale 
of goods by a previous government. If the previous government sells _ 
goods which belong to it but are situated in territory effectively oc- 
cupied at the time by insurgent forces acting on behalf of what is 
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already a de facto new government, the sale may be valid if the in- 
. surgents are afterwards defeated and possession of the goods is re- 
„gained by the old government. But if the old government never re- 
gains the goods and the de facto new government becomes recognised 
by Her Majesty’s government as the de jure government, purchasers 
from the old government will not be held in Her Majesty’s courts to 
have a good title after that recognition. 

Primarily, at any rate, retroactivity of recognition operates to 
validate acts of a de facto government which has subsequently become 
the new de jure government, and not to invalidate acts of the previous 
de jure government. It is not necessary to discuss ultimate results 
in the hypothetical case when, before the change in recognition, both 
governments purport to deal with the same goods. The crucial ques- 
tion under this branch of the analysis in the present appeal is whether 
anything that happened in Hong Kong to these aeroplanes at the 
instigation of or an, behalf of the de facto communist government De- 
fore the change of recognition on Jan. 5/6, 1950, is retrospectively 
validated, so that the title conferred by the contract of Dec. 12, 1949, 

- is extinguished. It might be too wide a proposition to say that the 
retroactive effect of de jure recognition must in all cases be limited 
to acts done in territory of the government so recognised, for the case 
of a ship of the former government taken possession of by insurgents 
on the -high seas and brought into a port which is under the control 
of the de facto government would have to be considered: see Banco 
de Bilbao v. Sancha [1938] 2 K.B. 176, [1938] 2 All. E. R. 253. But 
the actual question now to be answered concerns chattels in the British 
colony of Hong Kong, which chattels at the time of the sale belonged 
to the nationalist government. 


In view of an injunction of the Supreme Court of Hong Kong against 
interference with the aircraft, and a criminal statute under which they 
would have been punishable if deemed to. act on behalf of the de facto 
Chinese Communist government, any actions in Hong Kong of former 
employees of C.A.T.C. who sought to take possession of the aircraft ‘‘cannot 
give ground for the principle of retroactivity.” 


States—position of Andorra 
> Masse v. Cruzmn. Sirey, Jurisprudence, 1952. 11.151. 
France, Tribunal de Perpignan, Décember 6, 1951. 


When sued by an Andorran subject domiciled in Andorra, defendant 
interposed the objection that plaintiff should as a foreigner furnish se- 
curity for costs. Rejesting this objection, the court said in part: 


Andorra is not a foreign state; it is not even a sovereign state having 
the power to conclude diplomatie conventions. 

Andorra is a principality of which the co-prince is the Chief of the 
French State, President of the French Republic. It is in law, as in 
fact, under the protectorate of France. 

- Judgments rendered by French courts in penal matters may be exe- 
cuted in Andorra without need to resort to the procedure of extradition. 
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The superior court of Andorra, where only French judges sit 
and which sits at Perpignan, renders judgments of last resort . . . in 
the name of the President of the French Republic, who is at the same 
time eo-prince of Andorra, and who causes to be carried out in this 
latter capacity the decisions made in his name in the former capacity. 


Although the French Prefect of Pyrénées-Orientales, permanent French 
Delegate for Andorra, informed the court that Andorran nationals came 
to France with passports granted by Andorran officials and visas issued 
by French officials, permitting them to dispense with the identity cards 
required of aliens in France and letting them engage in France in any 
sort of employment or profession, the Delegate explained that ‘‘passport’’ 
was an inaccurate term, since ‘‘only nationals of a sovereign state can 
have the benefit of a national passport.’’ He pointed out that ‘‘ Andorrans 
enjoy in foreign countries French diplomatic and consular protection’’; 
and that in France ‘‘they cannot therefore be assimilated to aliens but 
ought to be considered as French protégés.’’ 

The court appeared to accept these views of the Delegate, and added 
that even if Andorra were considered a foreign country, the principle of 
legislative reciprocity freed Andorrans from the requirement of giving 
security for costs, since this was not. required: of foreigners bringing cases 
before Andorran courts. 


AMERICAN CASES ON NATIONALITY AND ALIENS’ Riauts? 


In U. 8. ex rel. Jaegeler v. Carusi, 342 U. S. 347, 72 S. Ct. 326 (Jan. 28, 
1952), the ending of the war with Germany, through the Joint Resolution 
approved Oct. 19, 1951, was held to terminate the right of the Attorney 
General to intern or cause the removal of a German national under the 
Alien Enemy Act of 1790 (50 U.S.C. §21). Carlson v. Landon, 342 U.S. 
524, 72 S. Ct. 525 (March 10, 1952), held that aliens in custody for de- 
portation under the Internal Security Act of 1950 were not entitled to bail. 
U. 5. v. Spector, 343 U. S. 169, 72 S. Ct. 591 (April 7, 1952), upheld and 
applied the provision of that Act recuiring an alien to take steps to depart 
when a deportation order is issued, cr be criminally responsible.? In U. 8. 
ex rel. Mezei v. Shaughnessy, 195 F. (2d) 964 (2d Cir., March 20, 1952), 
an alien was freed from custody when the states to which his deportation 
was attempted refused to receive him. In several cases there was in- 

‘volved discretionary power to suspend deportation,’ 


1 Although such cases do not, strictly speaking, usually involve any application of 
international law, the interest of international lawyers in cases concerning nationality, 
naturalization, expatriation, exclusion and deportation of aliens, ete., and the intimate 
connection of these problems with international law, seems sufficient to justify some 
mention of them here from time to time. 

2 Sustaining a conviction for unlawful re-entry after deportation, see Lazarescu v. 
United States, 199 F. (2d) 898 (4th Cir., Nov. 10, 1952). 

8 Enjoining deportation to South Korea because evidence did not sustain the findings 
of the Commissioner of Immigration and Naturalization, and of the Attorney General, 


ee 8 
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‘In Harisiades v. Shaughnessy, 342 U. S. 580, 72 S. Ct. 512 (March 10, 
1952), the Court held that legally resident aliens might lawfully be de- 
ported because of membership in the Communist Party terminating prior 
to the Alien Registration Act of 1940, rejecting the contentions that this 
would deprive of due process of law, or abridge freedom of speech and 
assembly, or be an invalid ex post facto law.* In this case Justice Jackson 
said of the status of aliens: 


So long as one thus perpetuates a dual status as an American in- 
habitant but foreign citizen, he may derive advantages from two 
sources of law—-American and international. He may claim protec- 
tion against our Government unavailable to the citizen. As an alien 
he retains a claim apon the state of his citizenship to diplomatie inter- 
vention on his behalf, a patronage often of considerable value. The 
state of origin of each of these aliens could presently enter diplomatic 
remonstrances against these deportations if they were inconsistent with 
international law, the prevailing custom among nations, or their own 
practices. 


. . 


Under our law, the alien in several respects stands on an equal 
footing with citizens, but in others has never been conceded a legal 
parity with the citizen. Most importantly, to protract this ambiguous 
status within this country is not his right but is a matter of permission 
and tolerance. The Government’s power to terminate its hospitality 
has been asserted and sustained by this Court since the question first 
arose. 


. 


That aliens remain vulnerable to expulsion after long residence is 
a practice that bristles with severities. But it is a weapon of defense 
and reprisal confirmed by international law as a power inherent in 
every sovereign state." 


that petitioner would not be subjected to physical persecution if deported thither, see 
Sang Ryup Park v. Barber, 107 F. Supp. 603, 605 (N. D. Calif. May 9 and Aug. 19, 
1952). To like effect, see U. S. ex rel. Watts v. Shaughnessy, 107 F. Supp. 613 
(S. D. N. Y. Sept. 18, 1952), involving deportation to Spain. Evidence sustained the 
finding of no danger of persecution in Yugoslavia, in U. S. ex rel. Nereo Dolenz v. 
Shaughnessy, 107 F. Supp. 611 (S.D.N.Y. July 9, 1952). Also involving discretionary 
suspension of deportation, see Arakas v. Zimmerman, 200 F.(2d) 322 (8rd Cir. Dec. 4, 
1952); U. S. ex rel. Kaloudis v. Shaughnessy, 106 F. Supp. 483 (S.D.N.Y. May 21, 
1952); U. S. ex. rel. Strauber v. Shaughnessy, 107 F. Supp. 399 (S.D.N.Y. Sept. 23, 
1952); Chavez v. McGranery, 108 F. Supp. 255 (S. D. Calif. Oet. 31, 1952). 

4 Deportation of former Communists was upheld in Martinez v. Neely, 197 F. (2d) 
462 (7th Cir. May 21, 1952); and Latva v. Nicolls, 106 F. Supp. 658 (Mass., Aug. 6, 
1952). 

5 Problems of deportation procedure and procedure to review deportation orders were 
involved in Sardo v. McGrath, 196 F. (2d) 20 (Dist. Col. Jan. 31, 1952); Bogiatzis v. 
Hall, 195 F. (2d) 661 (4th Cir. Apr. 3, 1952); U. S. ex rel. Catalano v. Shaughnessy, 
197 F. (2d) 65 (2d Cir., May 27, 1952); U. 8. ex rel. Dolenz v. Shaughnessy, 200 P. 
(2d) 288 (2d Cir. Dee. 5, 1952); Belizaro v. Zimmerman, 200 F. (2d) 282 (8rd. Cir., 
Dee. 8, 1952); Birns v. Commissioner, 102 F. Supp. 180 (N. D, Ohio, Feb. 18, 1952); 
U. 8. ex rel. Chen Ping Zee v. Shaughnessy, 107 F. Supp. 607 (S.D.N.Y., Mar. 18, 1952); 
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There were few cases on exclusion or admission of aliens of particular 
note for the JOURNAL. A seaman born in the Philippines in 1914, who 
had been admitted to Hawaii for permanent residence in 1931 but excluded 
from the continental United States for entry as a stowaway in 1935, had 
escaped and entered the United States illegally, remaining there except 
while serving on American vessels as a seaman. He was detained for 
illegal entry in 1947 and ordered deported; but he was held to have be- 
come a lawful non-quota immigrant by the Philippine Trade Act of 1946 
(60 Stat. 141), as an American national of Philippine origin who had had 
three years’ actual residence in the United States during the 42-month 
period ending Nov. 30, 1941, whether that actual residence was lawful or 
not.” The Chinese wife of an American citizen, held at Elis Island for 
examination for four months without being informed as to the basis of her 
detention or suspicions against her, was released on bond, the court saying 
that to ‘‘permit her continued detention under the present circumstances 
and without a hearing comes close to those concepts of state power which 
are abhorrent to our way of life.’’® 

In Bauer v. Acheson, 106 F. Supp. 445 (Dist. Col., July 9, 1952), a three- 
judge court ruled that the Secretary of State acted without authority of 
law in revoking an American passport without notice and hearing.® 

Turning to acquisition of citizensaip, naturalization was granted Chinese 
persons who had come to the United States as minor children of ‘‘treaty 
merchants,” this satisfying the lawful residence requirements.*° Naturali- 


U. S. ex rel. Rowoldt v. Shrode, 103 F. Supp. 752 (Minn, Apr. 2, 1952); Ex parte 
Rogers, 104 F. Supp. 393 (Guam, May $, 1952); Alves v. Shaughnessy, 107 F. Supp. 
443 (S.D.N.Y. Sept. 23, 1952). 

¢ The admissibility of an immigrant convicted of crime involving moral turpitude 
but pardoned, was at stake in Sohaiby v. Savoretti, 195 F. (2d) 139 (5th Cir., March 
22,1952). A Spanish Communist punished for entering the United States as a stowaway 
could be sent back to Spain and as an excluded alien had no right to pick an alternative 
destination as would a deportee, U. S. ex rel. Camezon v. District Director, 105 F. Supp. 
32 (S.D.N.Y., Apr. 22, 1952). Also involving exclusion of an alien Communist, see 
U. S. ex rel. James v. Shaughnessy, 107 F. Supp. 280 (8.D.N.Y., Sept. 26, 1952). 

1 Barber v. Varleta, 199 F. (24) 419 (9th Cir., Oct. 7, 1952). 

8 U. S. ex rel. Lee Tiel Seem v. Shaughnessy, 104 F. Supp. 819 (S.D.N.Y., May 24, 
1952). Also involving detention of aliens, see U. S. Lines v. Shaughnessy, 195 F. (2d) 
385 (2nd Cir., Mar. 17, 1952); U. S. ex rel. Keng Ho Chang v. Shaughnessy, 105 F. 
Supp. 22 (S.D.N.Y., May 12, 1952). On exclusion, see also Tom We Shung v. McGrath, 
103 F. Supp. 507 (Dist. Col., Feb. 27, 1952). 

® Procedural questions relating to proceedings for declarations that persons are 
American citizens were dealt with in Wong Wing Woo v. McGrath, 196 F. (2d) 120 
(9th Cir., Feb. 14, 1952); Lee Hung v. Acheson, 103 F. Supp. 35 (Nev., Jan. 28, 
1952) ; Seott v. McGrath, 104 F. Supp. 267 (E.D.N.Y., Apr. 11, 1952); U. S. ex rel. 
Soo Hoo Chew Yee v. Shaughnessy, 104 F. Supp. 425 (8.D.N.Y., Apr. 26, 1952); Lee 
Pong Tai v. Acheson, 104 F. Supp. 503 (E.D. Pa., Apr. 30, 1952) ; Yee Gwing Mee v. 
Acheson, 108 F. Supp. 502 (N.D. Calif., Sept. 5, 1952). 

10 U. S. v. Yin Liu, 190 F. (2d) 400 (2a Cir., July 10, 1981); Petition of Moy Jeung 
Dun, 101 F. Supp. 203-(N. J., Nov. 28, 1951). See, however, U. S. v. Kwan Shun Yue, 
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zation was denied persons who as neutral aliens had sought draft exemption 
during the war,’ to a man who lacked ‘‘good moral character’’ in that he 
had deserted his wife in Italy in 1929 and had come to the United States 
where he had lived for 20 years with a woman not divorced though sepa- 
rated from her husband,” and to an atheist who refused to take the pre- 
scribed oath of allegiance but was willing to ‘‘declare and affirm in honor 
and sincerity” his allegiance. 

Under the 1934 statute, 48 Stat. 797, a child was naturalized through his 
father’s naturalization while he was a minor, when the child came to the 
United States as a minor but was over 21 when his five years’ residence 
in the United States was completed. 
~ In Bindczyck v. Finucane, 342 U.S. 76, 72 S. Ct. 180 (Nov. 26, 1951), it 
was held that a State court could not cancel a naturalization decree it had 
granted merely through its power to revoke its own judgment; section 338 
of the 1940 Nationality Act provided the sole means for revocation of 
naturalization. Naturalization was canceled for fraud where an Italian 
was naturalized June 18, 1932, and left for Italy in November, 1932, never 
returning to the United States; 15 as well as in cases where the naturalized 
person had previously been a Communist Party member.1* 

In Mandolt v. Acheson, 344 U. S. 133, 73 S. Ct. 185 (Nov. 24, 1952), 
an American-born son of Italian parents who went to Italy with his parents 
as a baby and lived there until long after reaching 21, was held not to have 
lost his American citizenship by prolonged residence abroad in a state of 
which he was also a national!” Holding that a native-born citizen was not 
required to elect American citizenship upon attaining his majority in order 
to keep it, Justice Jackson pointed out that when the 1907 Nationality Act 
was adopted the special citizenship board recommended to Congress that 
it provide that expatriation be assumed as to any citizen who became 
domiciled in a foreign state. He said: 





194 F. (2d) 225 (9th Cir., Jan. 28, 1952), contra, on grounds petitioner had not been 
admitted to the United States as an ‘‘immigrant.’’ 

11 Application of Mannerfried, 101 F. Supp. 446 (S.D.N.Y., Nov. 29, 1951), Swedish 
national; Petition of Dweck, 106 F. Supp. 169 (E.D.N.Y., Mar. 29, 1952), Syria a 
‘neutral state’? in 1943; In re Molo, 197 F. Supp. 137 (S.D.N.Y., June 3, 1943), 
Iran ‘‘neutral’’? on June 21, 1943. 

12 In re Anzalone, 107 F. Supp. 770 (N. J., Oct. 10, 1952). 

18 Petition of Plywacki, 107 F. Supp. 593 (Hawaii, Oet. 17, 1952). 

14 Acheson v. Albert, 195 F. (2d) 573 (Dist. Col., Mar. 20, 1952). 

15 U. S. v. Pecora, 105 F. Supp. 559 (W.D. Pa., June 11, 1952). 

16 U. S. v. Sweet, 106 F. Supp. 634 (E.D. Mich., Aug. 8, 1952); U. S. v. Chomiak, 
108 F. Supp. 527 (E.D. Mich., Nov. 18, 1952). Affirming a conviction for conspiracy 
to fraudulently secure naturalization, see Bridges v. U. S., 199 F. Gd) 811, 845 (9th 
Cir., Sept. 6, 1952). 3 

17 No expatriation resulted from his service in the Italian TEN in view of the 
Attorney General’s ruling that such service could ‘‘only be regarded as having been 
taken under legal compulsion amounting to duress.’’ 41 Op. Atty. Gen., Op. No. 16. 
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. Congress, however, instead of accepting this broad doctrine of ex- 
patriation, by the Act of 1907 limited the presumption of expatriation 
from foreign residence to the case of naturalized but not of native-born 
citizens. 

If petitioner, when he became of full age in 1928, were under a statu- 
tory duty to make an election ard to return to this country for perma- 
nent residence if he elected United States citizenship, that duty must 
result from the 1907 Act then applicable. In the light of the fore- 
going history, we can find no such obligation imposed by that Act; 
indeed, it would appear that the proposal to impose that duty was 
deliberately rejected. 

The Nationality Act of 1940, though not controlling here, shows the 
consistency of Congressional policy not to subject a citizen by birth to 
the burden and hazard of election at majority. 


Pointing to the rejection by Congress of the State Department proposal 
that the 1940 Act should provide for an election and return to the United 
States if an American-born dual national were taken as a minor to the other 
country of nationality, he added: 


We find no warrant in the statutes for concluding that petitioner 
has suffered expatriation. And, since Congress has prescribed a law 
for this situation, we think the dignity of citizenship which the Con- 
stitution confers as a birthright upon every person born within its 
protection is not to be withdrawn or extinguished by the courts except 
pursuant to a clear statutory mandate.: 


The courts followed the statutes closely in holding American citizenship 
lost by voting in a foreign state’s elections?® unless duress to ‘vote is 


18 Justices Douglas, Minton, Reed and Clark dissented, holding that expatriation re- 
sulted from taking an oath to the Italian King and serving in the Italian Army in 1931, 
which they regarded as voluntary service. 

In Mastrocola v. Acheson, 105 F. Supp. &80 (S.D.N.¥., June 17, 1952), the American- 
born children of Italian parents who wenz to Italy with their parents as minors and 
remained long after reaching 21 were held to have lost American citizenship for failure 
to return within a reasonable time, or within the 2-year period after the 1940 Nationality 
Act went into force, Judge Kaufman saying: ‘‘Failure of a dual national to return 
to the United States after attaining majority is an abandonment of American citizen- 
ship.’’? In Gualco v. Acheson, 106 F. Supp. 760 (N.D. Calif., July 29, 1952), two Ameri- 
can-born children of American parents went to Italy as minors and stayed after reaching 
23; American citizenship was not lost by the one who showed that his stay in Italy 
was involuntary; but the other child was deemed expatriated, as his acts showed 
voluntary assumption of Italian citizenshis. In Segreti v. Acheson, 195 F. (2d) 205 
(Dist. Col., Mar. 20, 1952), a child born atroad of an Italian who had been naturalized 
in the United States but who had reacquirzd Italian citizenship by living in Italy, was 
held to have lost American citizenship by making no effort to come to the United States 
for 13 years after reaching the age of 21, although he had spent a year in this 
country when 17. 

18 Acheson v, Droesse, 197 F. (2d) 574 (Dist. Col., Jan. 10, 1952), where the case 
was dismissed as moot because nationality had been restored by a private law; Acheson 
v. Wohlmuth, 196 F. (2d) 866 (Dist. Col., Apr. 24, 1952); Scavone v. Acheson, 103 F. 
Supp. 59 (S.D.N-Y., Feb. 21, 1952); Perri ». Acheson, 105 F. Supp. 434 (N. J., June 17, 
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shown,” by an oath of allegiance to a foreign country, even though signed 
in a foreign language not understood by the signer ; 7! or by foreign military 
service,”* particularly where combined with an oath of allegiance.** Ex- 
patriation did not result from involuntary military service,* nor from 
service as a minor in the Italian Army followed by service in the ‘‘Black 


. Shirt” militia and as en army reservist after unsuccessful attempts to get 


an American passport,” nor from foreign government employment when 
it was not proved that only nationals of that foreign state were eligible 
for the jobs in question.”® f 

An American-born son of Japanese parents, who went to Japan in 1939 
to study and who was allowed by Japanese authorities to renounce his 
Japanese citizenship in September, 1941, was held to have become ex- 
patriated by ‘‘voluntary naturalization in a foreign state’ when in 


1952), where the individual had also served in the Italian Army against the United 
States. In Nieto v. McGrath, 108 F. Supp. 150 (S.D. Tex., Mar. 31, 1951), and Martinez 
v. McGrath, 108 F. Supp. 155 (S.D. Tex, Oct. 29, 1952), Judge Allred held that ad- 
missions of having vote in Mexican elections were insufficient evidence to sustain 
expatriation, in view of the individuals’ limited education and poor ability to use 
English when subjected to the questioning which elicited such admissions. 

In Acheson v. Wohlmuth, supra, Judge Washington said of the contention that an 
election in Germany was not in ‘‘a foreign state’’ nor an ‘‘election’’ since subject 
to veto by the American military commanier: 

‘Whether Germany in 1946 was a ‘state’ in the fullest sense of that word, or in the 
sense in which the term is used in international law generally, is an inquiry we need 
not here pursue. The determinative question is whether it remained a state within the 
meaning of the Nationality Act of 1940, Thus we inquire, not whether Germany was 
sui juris among the nations of the world, but whether it was a polity capable of com- 
manding an allegiance inccusistent with allegiance to the United States... | 

‘í The election . . . was the basic step toward the restoration of organized government 
of, by and for the German people. As such, regardless of the fact that it was con- 
ducted under American auspices, in an area occupied by the American armed forces, 
and subject to American veto, it was a ‘political election in a foreign state’ within 
the meaning of the statute.’’ 

20 Furono v. Acheson, 106 F. Supp. 775 (N.D. Calif., July 24, 1952). In Acheson 
v. Wohlmuth, supra, the case was remanded for further evidence concerning duress. 

21 Revedin v. Acheson, 194 F. (2d) 482 (2d Cir., Feb. 8, 1952). 

22 Perri v. Acheson, 105 F. Supp. 434 (N. J., June 17, 1952); Monaco v. Acheson, 
105 F. Supp. 789 (S.D.N.Y., June 17, 1952). 

23 Grassi v. Acheson, 101 F. Supp. 431 (Dist. Col, Nov. 27, 1951); Mazza v. 
Acheson, 104 F. Supp. 157 (N.D. Calif., Apr. 21, 1952). In the latter case, although 
entry into the Italian Army and the oath of allegiance took place before the age of 
21, expatriation resulted from remaining in the army after that time. 

24 Mandoli v. Acheson, 344 U. S. 133, 73 S. Ct. 185 (Nov. 24, 1952); Shigenori 
Morizumi v, Acheson, 101 F. Supp. 976 (N.D. Calif., Dee. 14, 1951); Noboru Kanbara 
v. Acheson, 103 F. Supp. 565 (S.D. Calif., Jan. 30, 1952); Paracchini v. McGrath, 103 


- F. Supp. 184 (S.D.N.Y., Feb. 19, 1952). 


25 DiGirolamo v. Acheson, 101 F. Supp. 380 (Dist. Col, Dec. 7, 1951). 
| 26 Naito v. Acheson, 106 F. Supp. 770 (S.D. Calif., July 24, 1952); Furono v. Acheson, 
106 F. Supp. 775 (S.D. Calif., July 24, 1952). s 
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1943 he asked for and recovered Japanese nationality, claiming he needed 
this in order to work or marry in Japan during the war. An Italian 
who was naturalized in the United States in 1917, returned to Italy in 
1919, and was a Fascist Party member in Italy from 1923 to 1945, was 
held to have lost American citizenship by reacquiring Italian citizen- 
ship, the court saying there was ‘‘no better way ... to evidence an 
intention to acquire national citizenship ... than joining the Fascist 
Party in the days of its infancy.” However, a Canadian-born natural- 
ized American citizen who returned to Canada after her husband’s death, 
in order to care for her aged and ill mother, coming back to the United 
States for short periods whenever she could and in no case staying longer 
than 18 months in Canada, was held not- to have lost American citizenship 
by three years’ residence in the country of which she was formerly a 
national, the Canadian stay being ‘‘legally involuntary.’’ 2° 
27 Fukumoto v. Acheson, 105 F. Supp. 1 (Hawaii, June 10, 1952). 


28 Barsanti v. Acheson, 103 F. Supp. 1011 (Mass., Mar. 28, 1952). 
28 Ryckman v, Acheson, 106 F. Supp. 739 (S.D. Tex., Mar. 27, 1952). 


BOOK REVIEWS AND NOTES 


The Case Law of the International Court. A Repertoire of the Judg- 
ments, Advisory Opinions and Orders of the Permanent Court of Inter- 
national Justice and of the International Court of Justice. By Edvard 
Hambro. Leyden: A. W. Sijthoff, 1952. pp. viii, 700. Index. FI. 42.50. 


The Registrar of the International Court of Justice in this bilingual 
volume sorts out the substance of 79 judgments and advisory opinions (48 
orders yield nothing) and has equipped the quotations with an adequate 
technical index. Specifically, 511 quotations on 423 pages of 10-point 
leaded text are covered by 115 pages of 8-point, double-column index, which 
proportion ought to make the volume exceedingly convenient. The com- 
ments of the Court—the two are really one—extend from July 31, 1922, to 
December 20, 1951, the first 80 years of true international jurisprudence. 

Mr. Hambro arranges his excerpts from the Court’s pronouncements 
(he disregards dissenting and individual opinions) in four parts: Sources 
of International Law (107 excerpts), Persons in International Law and 
their Attributions (246 excerpts), The Peaceful Settlement of Disputes 
(152 excerpts), and Conflicts, War, Neutrality (6 excerpts). Character- 
istics, qualities, and powers of states have received most of the attention 
of the Court. International organizations, procedures of peaceful settle- 
ment, corporate and real persons in international law, and the interpre- 
tation of treaties have called for voluminous rulings. The delicate job 
of placing excerpts in an analytical arrangement has been expertly done, 
and the numerous cross-references under the sub-headings integrate the 
material as a whole. 

The compiler warns that his work must be used with caution, and that 
the selection of a quotation does not absolve one from examining it in its 
context and even with reference to the pleadings and oral arguments, of 
which there are 48,000 pages as contrasted with 2,240 pages of decisions 
(1,540 pages being individual or dissenting opinions not quoted). The 
effort to make this digest accurate is illustrated by the indication with each 
quotation whether French or English is the authoritative text. 

As a book of case law.the volume is excellently done. That it covers only 
a fraction of the whole field of international law, and that fraction spottily, 
must be ascribed to the lack of cases involving a wider range of legal 
questions. Throughout its existence the Court in its two forms has prop- 
erly hewn close to the line of the question put to it. Its pronouncements 
have been almost devoid of mere obiter dicta, as is natural in collegial 
decisions. These, therefore, consist of ratio decidendt and the dispositif, 
the ruling on the specific point at issue. è 

; 339 
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This book follows the practice of counsel, courts, and treatise-writers in 
spreading upon the record selected pieces of the ratio decidendi, and never 
once attempts to set forth what the Court actually and specifically decided. 
It is possible to do both. The Anglo-Norwegian Fisheries Case is dis- 
tributed here under State Practice (pp. 102-107) and Territorial Waters 
(pp. 124-149), the actual issue being whether the Norwegian decree of 
July 12, 1985, violated international law in excluding British fishermen 
from certain waters. All the reasoning related to fishing rights as distinct 
from ordinary territorial water jurisdiction and high sea limits. The 
dispositif declared the decree and its base lines delimiting a fishing zone 
‘not contrary to international law’’ because of geographical character- 
isties, historical practice in delimitation, and notoriety of the Norwegian 
practice. Each condition is set forth in quotations which stand unmodified 
by the prime fact that only use of the waters for domestic fishing rights 
was involved. The Court, however, more often than other tribunals, states 
its conclusion in its reasoning and only repeats it in the dispositif. But 
the line between what the Court thinks and what it decides remains blurred. 

The bibliography of 1,725 items is selected from the lists published in 
the Annual Reports of the Permanent Court of International Justice and 
the Yearbooks of the International Court of Justice, on which 390 titles are 
exhibited. 

Denys P. Myers 


The International Court of Justice: Its Role in the Maintenance of Inter- 
national Peace and Security. By Oliver J. Lissitzyn. Foreword by H. 
Lauterpacht. New York: Carnegie Endowment for International Peace, 
1951. pp. xvi, 118. $1.75. 


In this tightly compressed and. thought-provoking little book, sixth in 
a series of United Nations Studies published by the Carnegie Endowment 
for International Peace, Professor Lissitzyn seeks to appraise the rôle of 
the International Court of Justice ‘‘as an instrument for the maintenance 
of international peace and security.’’ Taking the maintenance of inter- 
national peace and security as the principal function of the United Nations, 
Professor Lissitzyn organizes the ‘‘means’’ by which this end is sought into 
three interrelated ‘‘categories’’: (1) the ‘‘creation and maintenance of 
conditions conducive to peaceful relations among states and to a general 
feeling of security”; (2) ‘‘peaceful settlement or adjustment of disputes 
and situations likely to disturb friendly relations between states”; and (3) 
‘‘effective action to prevent or suppress: breaches of the peace” (p. 3). 
With respect to each of these ‘‘means,’’ the author reviews, with a detailed 
analysis of decisions and factors affecting decision, the performance and 
promise of the Court, treating the old and new courts as one continuous 
institution. Í 
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The contribution of the Court to ‘‘conditions conducive to peaceful re- 
lations among states’’ is found in its ‘‘development’’ of international law. 
International law is conceived as the ‘‘pattern of standards of conduct 
generally recognized by modern states as governing their mutual relations”? 
(p. 4), and its primary function, as in any system of law, is not merely to 
provide ‘‘rules for the settlement cf disputes,’’ but also ‘‘to prescribe and 
enforce standards of conduct deemed to be necessary or conducive to the 
preservation and advancement of the community’’ (p. 6). In the absence 
of a world legislature there is need for courts to take initiative in ‘‘exposing 
deficiencies’? in existing standards and in formulating new standards. 
Many factors have made the International Court of Justice an effective 
instrument for such development of international law and the Court’s con- 
tributions to many fields are recited (p. 25). The cases on Reparations for 
Injuries Suffered in the Service of the United Nations and the Corfu Chan- 
nel are emphasized as particularly happy examples. Despite many well- 
known factors limiting ‘‘performance of the Court’s law-developing 
function,’’ it is affirmed that this has perhaps been its ‘‘greatest con- 
tribution’’ to peace and that ‘‘the creation and successful functioning of 
a standing international tribunal has introduced a new and potentially 
powerful factor in the shaping of international law” (pp. 3, 38). 

The rôle of the Court in the peaceful settlement of disputes is presented 
as modest. The Court has advantages over arbitral tribunals both in ‘‘the 
standards and techniques applied in the settlement of disputes” and in 
“organization, composition and facilities’ (p. 43). In applying the 
standards and techniques of international law the Court fulfills ‘‘reasonable 
expectations” and is ‘‘thus conducive to stability and security’’ (p. 44). 
The procedures, composition, continuous functioning, and facilities of the 
Court give the international community confidence in ‘‘the impartiality, 
thoroughness, and ability with which it performs its tasks” (p. 48). A 
review of the cases shows that the Court has been helpful, in both ‘‘con- 
tentious’’ and ‘‘advisory’’ proceedings, in the settlement of disputes with 
a large admixture of ‘‘political’’ elements. It must be recognized, how- 
ever, that, with its present bases of jurisdiction, the Court can be helpful 
only in the solution of such conflicts as the parties are willing to have termi- 
nated by judicial techniques. In the world community, as in other com- | 
munities, there remain ‘‘areas of interest’’ in which conflicts can be ‘‘settled 
only by the matching of economic and political strength” (p. 72). In 
addition, the rôle of the Court is further weakened by the inadequate 
development of international law and ‘‘by the absence of organized enforce- 
ment of the law by superior power’’ (p. 73). The ‘‘effective adjudication 
of international disputes on an obligatory basis’’ must await ‘‘the develop- 
ment of a sentiment of world community’’ and ‘‘the gradual transference 
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of effective power and authority over individuals from the governments of 
particular states to a supranational agency’ (pp. 101, 102). 

With respect to the ‘‘enforcement of peace,’’ Professor Lissitzyn finds 
that the Court has little present réle or future potentiality. Though he 
recommends ‘‘serious attention’’ for proposals ‘‘which favor judicial re- 
view of the actions of the political organs of the United Nations,’’ he doubts 
the merit of proposals ‘‘which envisage a system of world security based 
on judicial determinations of breaches of the law” (pp. 103, 104). The 
“community of states,’’ in its present development, is not comparable to 
‘communities of individuals organized into states*’; there is too little 
‘“common understanding of what is “orbidden’’; and it is too difficult to 
apply coercion to political entities, as contrasted with individuals (pp. 105, 
106). The contribution of the Court to the maintenance of international 
peace and security must, in sum, be largely confined to contributing to 
‘‘the necessary shifts in primary allegiances and habits of thought’’ required 
for a deeper sentiment of world comraunity (p. 109). 

Professor Lissitzyn has given us a very sane and balanced book, in- 
formative and stimulating for beginner and initiated alike, and justifying 
in considerable measure, despite its pessimism on major problems, Pro- 
fessor Lauterpacht’s Foreword appraisal that the Court has probably 
“proved the most successful institution of the United Nations.’ It is 
perhaps too much to ask for more. One senses, however, that Professor 
Lissitzyn might some day do more. In his text (p. &8) he recognizes that 
law is properly conceived as ‘‘the formalized expression of the long-range 
policy” of participants in a community process, and in footnotes and text 
he recognizes that there are participants in the world power process other 
than nation-states. His threefold categorization of the ‘‘means’’ by which 
international peace and security are sought is much too mechanical and 
simple a device tc catch the rich variety of institutional practice by which 
the many participants (individuals, nation-states, international govern- 
mental organizations,. political parties, pressure groups, and private as- 
sociations) in the world power process formulate, prescribe, and apply 
policy for many chbjectives, all of which vitally affect ‘‘international peace 
and security.” Though, as Professor Lissitzyn insists, ‘‘no thorough study 
based on concrete historical data of the relation between international 
law. and international politics has ever been made’’ (p. 3), it is to be hoped 
that he may eventually project his studies of the Court into this richer 
context and consider whether the opening of the Court to other partici- 
pants, and the devising of appropriate new sanctions, might not do much 
to enhance’ its potentialities for contributing to the major moet of the 
United Nations and all free peoples. 

Myrus S. McDovaau 
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The British Year Book of International Law, 1950. By Professor H. 
Lauterpacht (ed.). London, New York, Toronto: Oxford University 
Press, 1951 [1952]. pp. viii, 585. Index. $11.00. 


Since Professor H. Lauterpacht assumed the editorship of The British 
Year Book of International Law, with the assistance of a distinguished Edi- 
torial Committee, the volumes have moved on to new heights of interest 
and value each year. The stimulating impact of the contributions to the 
current volume again suggests the desirability of careful planning and 
editorial guidance in the preparation of quarterly journals as well as of 
yearbooks on international law. 

With this volume, the British Year Book initiates a feature devoted to 
‘‘The Law and Procedure of the International Court of Justice,” by Mr. 
G. G. Fitzmaurice, Second Legal Adviser to the Foreign Office. The pur- 
pose is not to discuss the cases as such, but to present an analytical digest, 
with expository comment, of the jurisprudence of the Court. The author- 
ity of the Court in the field of international law justifies the presentation 
of its dicta and even of conclusions from the separate or dissenting 
opinions of individuel judges as matters of general interest. Indeed, the 
actual decision of the Court on a narrow variation on the main theme is 
frequently of less general interest than the Court’s conception of the 
underlying principles of which it is making specific application. The study 
published in this volume on ‘‘General Principles and Substantive Law”’ 
indicates the wide range of the Court’s pronouncements. In succeeding 
volumes the Year Book will present materials from the Court’s juris- 
prudence on the interpretation of treaties and on the law and procedure 
of international organizations and tribunals. It is hoped that the accumu- 
lation of new materials will permit these articles to become a permanent 
feature of the Year Book. 

One of the most valuable services performed by the British Year Book 
lies in the cheerful way it goes about reassessing accepted principles or 
doctrinal disputes in the light of contemporary practice. Felice Morgen- 
stern discusses ‘‘Judicial Practice and the Supremacy of International 
Law”; I. M. Sinclair, ‘‘Nationality of Claims: British Practice”; D. H. N. 
Johnson, ‘‘Acquisitive Prescription in International Law”; D. P. O’Con- 
nell, ‘Economic Concessions in the Law of State Succession’’; G. P. Bar- 
ton, ‘Foreign Armed Forces: Immunity from Criminal Jurisdiction”’; 
Major R. R. Baxter, ‘‘The Duty of Obedience to the Belligerent Occupant’’; 
J. E. S. Fawcett, ‘Some Foreign Effects of Nationalization of Property”; 
and S. Rosenne, ‘‘The Effect of Change of Sovereignty upon Municipal 
Law.” 

Professor Lauterpacht contributes a characteristically thought-provoking 
article on ‘‘Sovereignty over Submarine Areas,” in which he concludes 
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that the nature of the jurisdiction which a state is entitled to assert over 
‘adjacent submarine areas is ‘‘sovereignty,’’ based upon customary inter- 
national law ‘‘initiated by the leading maritime Powers and acquiesced in 
by the generality of states.’’ His article was apparently written before 
the United Nations International Law Commission in its Draft Articles 
on the Continental Shelf and Related Subjects rejected the concept of 
sovereignty in relation to the submarine areas of the continental shelf. 

L. B. Schapiro presents an informative note on ‘‘The Limits of Russian 
Territorial Waters in the Baltic.’? The ‘‘Immunity of Foreign States: 
The Practice of the French Courts’’ is discussed by C. J. Hamson, with the 
conclusion that ‘‘if regard is paid only to their actual decisions, French 
courts have very little departed from the classical principles of state im- 
munity’’ despite the views of certain French commentators. 

The 1950 British Year Book is an indispensable addition to a working 


library on international law. 
HERBERT W. Briacs 


Les Sources Actuelles d’un Droit International Médical. By Bernadette 
de Féligonde. Paris: Editions Internationales, 1952. pp. 152. Fr. 200. 


The evidence given before the Nuremberg Military Tribunal of the shock-- 
ing misuse of medical practice in Germany during World War II has led to 
a demand that the medical profession be regulated not only for its own 
protection but for the protection of persons of whatever allegiance. It is 
intended that an international medical code shall establish standards like 
those contained in the Hippocratic oath which shall give protection against 
the misuse of the medical profession by ruthless dictators. 

The present study is the result of the elaboration of a draft code to this 
end presented to a meeting of the International Committeé on Military 
Medicine which met at Monaco in February, 1950, and of a subsequent 
meeting at Nice in April, 1951, looking toward the same end. At these 
meetings representatives of a large number of influential organizations, 
both medical and legal, explored the possibilities of such a code. 

The author has presented the légal bases already existing for undertaking 
such a project. She discusses its historical background and relevance of 
instruments such as the Geneva Conventions of August, 1949, the Genocide 
Convention, the Declaration of Human Rights and other documents. She 
maintains that the time is now ripe for advancing the movement before 
world opinion has become utterly callous to the cruelty wilfully practiced 
in time of war and to the effects of the new weapons of destruction now 
being forged by the mechanical and biologie sciences. 


ARTHUR K. KUHN 
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The Continental Shelf. By M. W. Mouton. The Hague: Martinus Nijhoff, 
1952. pp. xi, 867. Appendix. Index. Gld. 24. 


The author of this study, which won the Grotius Prize of the Institute of 
International Law in 1952, is both a doctor of law and a captain in the 
Royal Netherlands Navy. As such, he brings to his subject an unusually 
appropriate combination of legal and nautical knowledge. The volume is 
essential reading for all persons interested in the legal problems of the 
continental shelf, and will be found to be a useful reference book because 
of its extensive citations of scientific works and state papers as well as of the 
writings of other commentators. 

The work is divided into six chapters, dealing respectively with the 
definition of the continental shelf, fisheries, the regime of the high seas and 
navigation, mineral resources, offshore drilling techniques, and a summary 
which recapitulates proposals for the future development of the shelf doc- 
trine. An appendix discusses events down to the summer of 1952. There 
is an exhaustive bibliography, covering materials in at least six languages, 
and a satisfactory index. 

Captain Mouton’s attitude on the subject of the continental shelf is that 
of a cautious progressive. He recognizes the need for rules of international 
law to govern this new field, but he is not convinced that the Truman proc- 
lamation of 1945 and the later actions of other states were effective to 
establish any such rules. He questions the validity of unilateral declara- 
tions as a source of international law, and urges the convening of an inter- 
national conference to establish generally acceptable principles. The pos- 
sibility that the increasing number of state actions, despite their, many 
divergences, contain elements in common as to which they may be consid- 
ered to be evidence of a general practice coming to be accepted as law, is not 
discussed. , 

Disagreeing with the views of the International Law Commission as well 
as with some of the more extravagant state claims, the author would limit 
the continental shelf dcectrine to areas landward of the 100-fathom depth 
line, on the basis that this provides ample scope for any exploitation tech- 
nically possible in the foreseeable future. He would also confine claims 
only to the subsoil, assimilating the sea bed to the regime of the waters 
above it. An analysis of the fisheries question leads him convincingly to 
the conclusion, on biological as well as legal grounds, that fisheries should 
be dealt with independently of claims to the continental shelf. Less con- 
vincing, perhaps, is the conclusion that ordinarily rights of navigation 
should receive precedence over rights of exploitation as being more im- | 
portant to the general interest. , 

The study is not, of course, without imperfections. At times the author’s 
penchant for digression and comment obscures the main line of his argu- 
ment. Again, the discussions of the doctrine of the freedom of the seas 
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and of the three-mile limit and other limits of territorial waters seem at 
once too long in relation to the main theme and too short for all they try 
to cover. On certain highly specialized questions with which he is not 
specially familiar, such as the controversy in the United States between 
the Federal Government and the States over the so-called ‘‘tidelands’’ and 
certain technical aspects of offshore oil operations, the author’s treatment 
leaves something to be desired. Yet these comparatively slight deficiencies 
should not be allowed to overshadow the substantial merit of the study. 


RICHARD YOUNG 


La Plataforma Submarina y el Derecho Internacional. By J. L. de 
Azcárraga y de Bustamante. Madrid: Instituto Francisco de Vitoria, 
1952. pp. xvi, 317. Appendices. 


A Spanish jurist who is also a naval officer and professor of international 
law in the Spanish Naval War School, has given us a study which was 
awarded honorable mention for the Grotius Prize of the Institute of Inter- 
national Law in 1952. It is a competent and workmanlike study, attrac- 
tively printed and embellished by a number of maps and photographs. 
There is an excellent bibliography, but no index. An appendix containing 
texts or Spanish translations of thirty-one relevant documents, mostly of 
official origin, is a useful feature in view of the inaccessibility of many of 
the original sources. 

The author, after discussing technical concepts of the. continental shelf 
and the existing law relating to marine areas, devotes some sixty-five pages 
to a review and critical analysis of state practice and the views of writers 
and scientific bodies working in international law. This comprehensive 
survey, done with accuracy and broad knowledge, is a valuable guide to the 
present state of affairs with respect to the continental shelf doctrine. The 
next sections, dealing with the construction of a continental shelf theory 
that will be both practicable and in harmony with the principles of inter- 
national law, move into more controversial territory. It is the author’s 
suggestion that the shelf should be regarded as a sort of ‘‘submarine hinter- 
land’’ or sphere of influence and interest, with respect to which the adjacent 
coastal state would be recognized as having certain prior and exclusive 
rights. This would accord, in his view, with the relationship in fact he- 
tween the shelf and the neighboring continent, and would by-pass some of 
the theoretical difficulties involved in applying to the shelf such concepts as 
effective occupation. To this ‘‘hinterland’’ area and its superjacent waters 
he would apply the general descriptive term ‘‘epijurisdictional (or ultra- 
jurisdictional) neritic zone (zona neritica epijurisdiccional) .”’ 

In framing proposals for the practical application of his theory, the 
author urges that it be coupled with a readjustment of existing rulés with 
respect to territorial waters. He suggests that a state’s authority over both 
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sea bed and waters should be recognized internationally as extending 
twenty miles from low-water mark; and that if the 200-meter depth line 
lies beyond this limit, the coastal state should have the right to use and 
exploit the shelf up to that line but no farther. The convening of an 
international conference is proposeé as the best method for establishing 
such general principles. The principles, it may be noted, are quite dif- 
ferent from those espoused by the United Nations International Law 
Commission, but are akin to certain proposals made by the French Branch 
of the International Law Association in 1950. 

It is to be regretted that nowhere does the author seem to deal squarely 
with the problem of fisheries in relation to the doctrine of the continental 
shelf. Although there are numerous passing references to fisheries, there 
is no direct examination of the important question whether the doctrine 
may suitably be applied to fishing rights or whether these may not be 
better regulated on some other basis. To compensate for this deficiency, 
however, there is an interesting discussion of the practical problem of 
delimiting general claims to submarine areas—a difficult and neglected 
aspect of the subject. i . 

l Rıcmard Youna 


Hugo Grotius: Eine Biographische Skizze. By W. J. M. van Eysinga. 
With a Preface-by Werner Kaegi. Basel: Benno Schwabe & Co., 1952. 
pp. 140. Sw. Fr. 9.50. 


This attractively printed German translation by Frau Plemp van Duive- 
land will make accessible to a wider circle of readers the excellent short 
biography of Grotius by Judge van Eysinga, Huigh de Groot: een Schets, 
which originally appeared in 1945 under the sponsorship of the Dutch 
Society for the Publication of Grotius on the three hundredth anniversary 
of the famous jurist’s death. 

Four chapters cover respectively ‘‘The First Twenty-four Years, 1583- 
1607’’; ‘‘Dutch Office-holder, 1607—1618”; ‘‘Imprisonment and Exile, 
1618-1634” ; ‘‘Swedish Ambassador and End, 1634-1645.’’ The translator 
has appended (p. 137) a list of the principal writings of Grotius, and 
twenty-two notes briefly identifying historical and literary characters 
mentioned in the text. Van Eysinga’s preface is included, in which ref- 
erence is made to his Leyden colleague van Vollenhoven’s intention to write 
a life of Grotius. This plan was frustrated by van Vollenhoven’s death 
in 1933. , 

Though compressed into less than 150 pages, and containing no notes or 
index, van Eysinga’s volume is very valuable. It gives a comprehensive 
understanding of the life and works of Grotius in the many fields of activity 
in which “the marvel of Holland” excelled. Not only does Judge van 
Eysinga treat the legal writings of Grotius (especially his contribution to 
international law) lucidly and authoritatively, but he portrays vividly the 
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time and place where Grotius livec, and colorfully recaptures the human 
significance of the personal emotions of Grotius as a scholar editing and 
expounding the classies and the Scriptures, as a lawyer, public official, 
diplomat, author, controversialist, and devout Christian seeking to unite 
the church, and as a patriot rejected by his own people and compelled to 
earn his bread in exile by serving a foreign queen. In these respects Judge 
van Eysinga’s book is superior to the rather lustreless biographies of Vree- 
land and Knight. Moreover, he makes use of the results of the Grotiana 
made available in recent years by the Society for the Publication of Grotius, 
in which he himself has played so active a rôle. As Kaegi well states in 
the Preface (pp. 5-6), ‘‘the simplicity of his narrative conceals how great 
an amount of reflection, research, and critical investigation lies behind 
every sentence.’’ Few international lawyers today would have the ability 
or opportunity to digest the mass of material (much of it in Latin cor- 
respondence, Dutch archives, and the voluminous treatises written by 
Grotius) which has been utilized by the author of this slender volume; and 
all will be grateful to Judge van Eysinga for maxing available the fruit 
of his labors. 
Epwarp DumMBAULD 


The United Nations and Power Politics. By John Maclaurin. New York: 
Harper and Brothers (no date). pp. xiv, 468. Index. $5.00. 


According to the jacket of this book “John MacLaurin is the pen name 
of an eminent educator.’’ It is said that he has lectured on, and been an 
Educational Consultant to, the United Nations. No date is given by the 
publisher, but from’ comments in tae text and occasional footnotes, it ap- 
pears that the book was written at the end of 1949 with notes added late 
in 1950. The author says it ‘“‘is a book by a layman for laymen.’ It is 
avowedly a protest against ‘‘the cold war.” The author explains, however, 
that he would leave the Soviet Government out of the picture since there 
is no chance of the book being read by citizens of the U.S.S.R., but cannot, 
“‘since the U.S.S.R. remains a tremendous fact on the world stage.” He 
asks that ‘‘predominant concern with Western policies’’ not be miscon- 
strued as ‘‘defense of the Politburo.’’ The author confesses his ‘‘approach 
to political problems is primarily moral.’’ The be fair to the author, these 
explanations in the Preface should be borne in mind, since the reader of 
` the rest of the book would get the impression that the author agrees with 
practically all of the Soviet bloc’s stereotypes of denunciations of the 
‘‘ Anglo-American imperialist aggressors,’’ despite occasional criticisms of 
Soviet action. The reviewer entirely disagrees with the author’s view that 
there is little to choose between the merits of the position of the U.S.S.R. and 
the United States in the present unhappy world situation, but has sought 
to limit his review to the author’s apparent effort to portray the rôle of the 
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United Nations in international affairs. In the reviewer’s opinion, the 
author knows more about the former than the latter. 

The scheme of the book is to reveal the structure and function of the 
various organs of the United Nations by samples of their work. The 
author recognizes the danger of a ‘‘book of samples’’ but on the whole 
manages the device adroitly. Inevitably the lay reader will get incomplete 
and inaccurate impressions in some instances. The author warns against 
considering the United Nations ‘‘as a person” and treats it, quite properly, 
as the manifestation of the operations of the Member States and their 
governments. The United Nations’ corporate reality, however, emerges 


. from time to time; this is especially true in the treatment of the Specialized 


Agencies. 

The factual material reveals abundant study of United Nations docu- 
ments, but is in several instances inaccurate and misleading, as particularly 
in the accounts of the Indonesian and Berlin Blockade cases. Many of the 
author’s interpretations are open to challenge, especially when by the aid 
of some press despatch, or perhaps by divine revelation, the author cate- 


. gorically ascribes certain motives to the representatives of various countries, 


In the case of the United States and United Kingdom delegations, these 
motives are almost always bad. (Mrs. Roosevelt is an exception, but ap- 
parently even she occasionally had to yield to hypocritical advisers from 
the malevolent State Department.) Imaginary direct quotations of what 
some delegates might have said, heighten the dramatic effect if not the 
accuracy of some scenes. For a balanced presentation of United Nations 
activities, disproportionate space is devoted to such appealing topics as 
UNICEF and Michael Scott, but these sections are very readable. By the 
time one reaches Chapter IX on the trusteeship systém and non-self gov- 
erning territories, one expects the author to be strongly anti-colonial. He 
properly points out many of the evils of colonial administration but does 
not mention the violent opposition of the anti-colonial governments to any 
United Nations discussion of the condition of millions of backward peoples 
in the independent states of Latin America, Asia and the Middle East, 
who are misruled by governing groups of ‘‘alien’’ races. He wrote, how- 
ever, before the fresh emphasis on this case of “the beam and the mote” 
during the Seventh Session of the General Assembly. 

Chapter X deals with ‘‘The International Court and the Reign of Law.” 
Like many laymen, the author assumes that such a dispute as that between 
Norway and the United Kingdom ‘‘would be quickly settled’’ if we only 
had ‘‘a clear body of law.” ‘‘As there is not,’’ says the author, ‘‘but 
there are many precedents in more or less similar cases, treaties, traditions 
and pronouncements, the Court will study the whole field and then come 
to its decision.’’ Even an ignorance of the historical development of inter- 
national law (as revealed on p. 407) should not prevent a thoughtful 
student of international affairs from avoiding a statement of this kind 
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through a little reflection about the nature of the judicial process in a 
national state with a highly developed legal system. f 

One striking aspect of the United Nations which the author ignores is 
its comparability to national parliaments or legislatures. The comparison 
is instructive. Parallel readings from the Congressional Record and the 
verbatim records of the General Assembly (with appropriate footnotes) 
would, for example, afford insight into the procedural and oratorical ef- 
forts of United Nations delegates. Perhaps in time someone will write an 
illuminating book from that point of view. 

Pump C. JESSUP 


Le Droit de Veto dans Organisation des Nations Unies. By Georges Day. 
Paris: Editions A. Pedone, 1952. pp. iv, 244. 


It is easy to understand why this work was ‘‘crowned’’ by the Law Fas- 
ulty of the University of Paris. The author has treated the perplexing 
problem of the veto in the United Nations with keen insight and com- 
mendable objectivity. He points out that the so-called right of veto is 
not derived from any affirmative reference in the Charter. Indeed, the 
term is not to be found in verbo in Article 27, which requires that de- 
cisions of the Security Council on all matters except questions of procedure 
shall be made by an affirmative vote of seven members, including the con- 
curring votes of the permanent members. The author points out the dif- 
ference between the concept which the veto power signifies in countries 
having precedents of its exercise by the monarchy against the legislature 
and that of the qualified veto enjoyed by the executive in many countries 
of the New World. He maintains that there is a notable difference in the 
exercise of a veto against a decision already arrived at and the so-called veto 
in the Security Council where the absence of an affirmative vote by any 
permanent member prevents a decision from being taken. 

The author gives a detailed account of the negotiations which gave rise 
to the article, beginning with Dumbarton Oaks and continuing through 
Yalta to the San Francisco Peace Conference. He points out the position 
taken by the Great Powers and quotes Secretary of State Cordell Hull’s 
statement to members of the Conference to the effect that in his opinion 
Congress would not approve the establishment of an international organiza- 
tion without reserving a veto to any proposition requiring American partici- 
pation in the use of force or the application of other sanctions. The book 
gives an account of all of the principal questions since the ratification of the 
Charter upon which action by the Security Council has failed because of 
the affirmative vote of one or more of the permanent members. This repre- 
sents a valuable survey of experience under the Charter during the first six 
years of its existence. In this period, the veto was exercised fifty times, 
nearly always by the Soviet Union. The author presents a table of the 
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subject-matter in each of the cases; and in the most important ones, he 
deseribes the arguments of the delegates taking part in the debate. 

The author demonstrates that the veto is not a mere matter of consti- 
tutional structure, but a symptom of the underlying unwillingness of the 
Great Powers to admit the non-permanent members to equality of decision, 
and of the suspicions which prevail between some of the permanent mem- 
bers themselves. It is not the veto power itself which is to blame, but the 
use of it as a diplomatic weapon for political purposes. 

ARTHUR K. KUEN 


Foundations of World Organization: A Political and Cultural Appraisal. 
Edited by Lyman Bryson, Louis Finkelstein, Harold D. Lasswell, and 
R. M. MacIver. New York and London: Harper & Brothers, 1952. pp. 
xiv, 498. Appendix. Index. $4.00. 


This volume presents the forty-odd papers and memoranda considered at 
the Eleventh Conference on Science, Philosophy, and Religion held in New 
York City in September, 1950. Condensations of comments made at the 
conference upon some of the papers are also included. The book is organ- 
ized under five main headings: sozial forces for world organization, ex- 
perience of nongovernmental organizations in international co-operation, 
experience of governmental organizations in international co-operation, 
philosophical and religious bases for world organization, and general ob- 
servations. The papers are published not exactly as delivered, but as edited 
to conform with the general plan of the book. 

The papers and memoranda included in the book vary greatly in length, 
pretentiousness, and quality. Some, such as that by Karl W. Deutsch on 
‘*Nationalism and the Social Scientists” (with an appendix), and by Gray 
L. Dorsey on ‘‘A Porch from Which to View World Organization,” are 
serious scholarly efforts to break new ground. Others, such as those by 
Arno G. Huth on ‘‘International Crganizations and Conferences—Experi- 
ences and Lessons,” and by Otto Klineberg on ‘“‘Some Experiences with 
International Organizations and International Conferences,” offer practi- 
cal wisdom. Still others, such as those by Michael A. Heilperin on ‘‘An 
Economist’s Views on International Organization,” and by Harold D. 
Lasswell on ‘‘Government Codperation ‘To Win the Peace’ ’’ (urging inter 
alia the development of a ‘‘paralysis’’ weapon which only temporarily dis- 
ables an opponent), project long-term policy. Many of the essays are, 
however, most casual and anecdotal. One cannot escape the feeling that 
the comment (p. 101) by one observer on one of the papers that ‘‘The 
problem starts where Mr. ends” could be given wider application. 

Taken all together, the papers, memoranda, and comments do not add 
up to systematic and comprehensive treatment of the problems raised by 
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the title and organizational headings of the book. A fair number of the 
items are, however, suggestive and stimulative oz further inquiry, and 
several may be of particular interest to the student of international law. 
Among the latter, in addition to some of the titles indicated above, may be 
mentioned the papers by Quincy Wright on ‘‘Eixperience in Transnational 
Activities and Organizations’’; Oscar Jaszi on ‘‘World Organization for 
Durable Peace’’; Kingsley Davis on ‘‘The Demographic Foundations of 
World Organization’’; Emory Ross on ‘‘ Colonies ard World Organization : 
Non-Governmental Responsibilities and Stimuli” (especially interesting 
and much commented on); Sigmund Timberg on ‘‘Corporate Techniques 
in International Administration—Small, Solid Steps to Peace’’; Charles 
Ascher on ‘‘Scientific Study of the International Conference’’; Richard 
McKeon on ‘‘Knowledge and World Organization’’ (some account of dis- 
cussions of philosophical backgrounds of human rights proposals) ; Hans 
Morgenthau on ‘‘International Organization and Foreign Policy’’; and 
Royal M. Frye, ‘‘On a Unified Philosophy as One of the Foundations of 
World Organization.’’ Concluding papers by Royal M. Frye and Simon 
Greenberg review and summarize some of the findings of previous items. 
The latter suggests that the papers presented ‘‘demonstrate anew the ex- 
traordinary value inherent in approaching a problem from the point of 
view of the greatest possible number of different disciplines and varying 
experiences’’ (p. 485). 

Myres S. McDoveau 


Politics, Trials and Errors. By the Right Honorable Lord Hankey. Chi- 
cago: Henry Regnery Co., 1950. pp. xiv, 150. Index. $2.50. 


This JOURNAL, in October, 1952, carried a review of a book by Viscount 
Maugham; + Lord Hankey has written what may be regarded as a comple- 
mentary volume. The two make a strong case against the ‘‘Nuremberg 
Principles.” Lord Hankey’s book is much more personal, even emotional; 
it consists largely of quotations of what he has said on previous occasions. 

It is not well organized, but the personal presentation makes an impact on 
the reader. Back in February, 1948, he had asked that the war trials be 
dropped. He devotes a chapter tc condemnation of the policy of un- 
conditional surrender, as to which England was not consulted. A chapter 
on Norway indicates that England was as guilty cf aggression there—if 
necessary war measures can be called aggression—as was Germany. He 
regards the Tokyo trials as unfair, and is particularly concerned with the 
fate of Shigemitsu. A final chapter summarizes his condemnations and 
demands a general amnesty. ; 

CLYDE EAGLETON 
1 This JOURNAL, Vol. 46 (1952), p. 761. 
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American Diplomatic and Consular Practice. (2nd ed.) By Graham H. 
Stuart. New York: Appleton-Century-Crofts, 1952. pp. xii, 478. Ap- 
pendix. Index. $6.50. 


The Administration of American Foreign Affairs. By James L. McCamy. 
New York: Alfred A. Knopf, 1950. pp. xiv + x, 364. Index. $4.00. 


The British Foreign Service. By Frank T. Ashton-Gwatkin. Syracuse: 
Syracuse University Press, 1950. pp. viii, 94. Appendices. $1.00. 


These three volumes deal with various aspects of foreign affairs and will 
be of interest to the general reader in the field as well as to the serious 
student in search of detailed information. Of the three works, Graham 
Stuart’s American Diplomatic and Consular Practice is the most general in 
scope. As the title suggests, it covers the broad field of diplomatic practice. 
It likewise includes a wealth of information on the social life of diplomats, 
their official contacts with the diplornatie corps and foreign offices, plus 
three full chapters on diplomatie duties of personnel. As in the case of 
the first edition, the author has enriched the text of the second edition with 
ancedotes and personal experiences of diplomats assigned to various world 
capitals. The portion covering consular practices is equally detailed. The 
chapter entitled ‘‘Consular Services to Nationals,’’ with a list of specific 
services rendered at one post, is but cne example, and a subsequent chapter, 
‘*Citizenship, Passport, and Visa Services,’’ another example, of very use- 
ful information topically presented. 

The author, an authority on the Department of State, has added to the 
second edition three chapters covering the operation and organization 
of the Department and another dealing with the American establishment 
at Paris, plus an analysis of the control of foreign relations in this country. 
Because of its specific content, its good index and topical table of contents, 
American Diplomacy and Consular Practice should become a ready refer- 
ence book in the field of diplomacy. 

The Administration of American Foreign Affairs by James L. McCamy 
will appeal to a more lirnited reading public. Professor McCamy, formerly 
an aide to executives in the Federal Government and an executive in the 
area of economic foreign relations, speaks authoritatively and eloquently for 
the administration of foreign affairs, and ‘‘the people who do the work, and 
the consequences of the work done by people in the organization.” He 
describes the réle of the Department of State from the beginning to the 
present, paying special attention to the various plans for reorganization 
developed in the decade just past. This analysis he has placed within the 
confines of one chapter entitled ‘‘The Department of State: Perennial 
Problem.” If this and the following chapter are read by the serious stu- 
dent along with those sections of Graham Stuart’s book touching on the 
Department of State, the student will have an exceptional grasp of the 
problem of this executive department. The charts, lists, and statistical 
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tables are most useful. As the author spent time abroad, visiting in the 
course of that time many of our missions, his observations concerning the 
Foreign Service are significant and should be studied by all persons con- 
templating a career in the United States Foreign Service. His analysis of 
the effects of faulty administration of foreign affairs and ‘‘what might 
be done to bring the administration of foreign affairs to a maturity equal 
to the stature of the nation in the world’’ merits thoughtful consideration. 

The pamphlet entitled The British Foreign Service is the work of Frank 
T. Ashton, a retired Assistant Under Secretary of the Foreign Office, who 
saw service as Consul, Second Secretary of the Foreign Office, then as First 
Secretary, subsequently as a member of such missions as the Disarmament 
Conference at Washington, the World Economic Conference at London, 
and the Runciman Mission to Czechoslovakia. Likewise he was Senior 
Inspector of Diplomatic Missions for a period of time. Out of this varied 
personal experience and observations he produced the published account 
of the organization of the British Foreign Service, including the Eden 
Reforms of 1948. Delivered as a series of four lectures at Syracuse Uni- 
versity in 1949, these are the work of a man who was both able and chose 
to tell the story of a department which ‘‘remains unknown to the general 
public and, for various reasons, very generally misunderstood.’’ Even the 
words ‘‘diplomacy’’ and ‘‘foreign policy” are relatively new to the English 
vocabulary, as the author explains in his description of the British Foreign 
Service, its origin, organization, operation, and future. The reader should 
realize that this work covers operations and organization within the Foreign 
Office as well as in the field. It is invaluable for an understanding of recent 
developments concerning the administration of the British Foreign Service. 


Mary E. BRADSHAW 


Manual de Derecho Consular. By G. E. do Nascimento e Silva. Transla- 
tion from the Portuguese by Marta Casablanca. Rosario: Juan Perelló 
y Hnos, 1952. pp. 212. 


This book consists of the following chapters: Consular Law, Evolution 
of the Consular Institution, Right of Consulate, Juridical Condition of 
Consuls, Selection of Consuls and Diplomats, Consular Powers, Consular 
Privileges, Consular Ceremonial, Termination of Consular Functions. In 
the Appendix are included a chapter on Consular Marriage and one on 
Desertion of Seamen. 

Obviously the author’s aim has been a limited one, namely, a theoretical 
appraisal of the views of other writers in the field of consular law before 
him, concluding with his own estimate of which view is correct. He has 
tried, as he puts it, ‘‘to avoid the essentially practical aspect, in order to 
present a work within the basic fundamentals of international law.” Now 
and then he refers to the legislation of a few countries, principally Brazil. 


See, 
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In his discussion he has neglected to consider judicial opinion on the sub- 
ject-matter, of which there is a substantial volume, and which, as we all 
know, constitutes an important source of international law. 

On the question of the immunity of the consul from the civil and erimi- 
nal jurisdiction of the admitting state, he takes the view that the consul 
is entitled to such immunity, a view decidedly contrary to historical practice 
and legal opinion throughout the world, even in Brazil. The powers of the 
consular office are inadequately treated. Not a word is said on the subject 
of most-favored-nation treatment; and the author has only devoted two or 
three lines to such important topics as the right of consular intervention in 
the administration of the estates of deceased nationals, or matters of com- 
mercial maritime navigation. 

There are shortcomings in this book: in the method of treatment, in 
omissions, in theoretical emphasis; but with all these shortcomings, the 
author has pursued his subject-matter diligently, thoughtfully, and criti- 
cally, and has called to our attention the more recent legislation in Brazil 
and Argentina. 


Consular Manual. The Hague: Official Publication of the Ministry for 
Foreign Affairs, The Netherlands, 1951. Index. Loose-leaf. 


This Manual consists of 43 chapters dealing with all matters which may 
be of interest to a consular officer. The work, as the Preface states, ‘‘has 
been designed primarily to serve as a guide and a vademecum for the 
honorary consular officers.’’ It is, in the strictest sense, a practical out- 
line of the functions peculiar to the honorary consuls of The Netherlands. 
The chapters are concisely and clearly written. The laws, regulations and 
instructions issued by the Foreign Office form the basis of the Manual. 
Some of the chapters are quite comprehensive, and very well treated, par- 
ticularly the chapters on Shipping, Notarial Functions, and Nationality. 

This Manual represents one of the finest statements ever published on 
the scope of the functions of the honorary consul, and should be of con- 
siderable assistance to governments and writers on the subject in arriving 
at a better understanding of his functions and place in the consular 
hierarchy. i 

J. IRIZARRY Y PUENTE 
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Immigration and Nationality Act, Titles III and IV 


UNITED STATES 
IMMIGRATION AND NATIONALITY ACT? 
‘Enacted June 27, 1952; in force December 24, 1952 
* es c++ 


TITLE ITI—NATIONALITY AND NATURALIZATION 


CHAPTER 1—Namonauiry at BIRTA AND BY ae 
NATURALIZATION 


NATIONALS AND CITIZENS OF THE UNITED STATES AT BIRTH 
Sec. 301. (a) The following shall be nationals and citizens of the 
United States at birth: l 

(1) a person born in the United States, and subject to the juris- 
diction thereof; 

(2) a person born in the United States to a member of an Indian, 
Eskimo, Aleutian, or other aboriginal tribe: Provided, That the grant- 
ing of citizenship under this subsection shall not in any manner im- 
pair or otherwise affect the right of such person to tribal or. other 
property; 

(3) a person born outside of the United States and its outlying 
possessions of parents both of whom are citizens of the United States 
and one of whom has had a residence in the United States or one of 
its outlying possessions, prior to the birth of such person ; 

(4) a person born outside of the United States and its outlying 
possessions of parents one of whom ‘is a citizen of the United States 
who has been physically present in the United States or one of its 
outlying possessions for a continuous period of one year prior to the 
birth of such person, and the cther of whom is a national, but not a 
citizen of the United States; 

(5) a person born in an outlying possession of the United States 
of parents one of whom is a citizen of the United States who has been 
physically present in the United States or one of its outlying possessions 
for a continuous period of one year at any time prior to the birth of 

such person; 

(6) a person of unknown parentage found in the United States 
while under the age of five years, until shown, prior to his attaining 


1 Publie Law 414, 82d Cong., 2d Sess. (H. R. 5678); 66 Stat. 163. ‘Title I—General, 


and Title Ii—Immigration, omitted here. 
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the age of twenty-one years, not to have been born in the United States; 

(7) a person born outside the geographical limits of the United 
States and its outlying possessions of parents one of whom is an alien, 
and the other a citizen of the United States who, prior to the birth of 
such person, was physically present in the United States or its out- 
lying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen 
years: Provided, That any periods of honorable service in the Armed 
Forces of the United States by such citizen parent may be included 
in computing the physical presence requirements of this paragraph. 


(b) Any person who is a national and citizen of the United States at 
birth under paragraph (7) of subsection (a), shall lose his nationality 
and citizenship unless he shall come to the United States prior to attaining 
the age of twenty-three years and shall immediately following any such 
coming be continuously physically present in the United States for at least 
five years: Provided, That such physical presence follows the attainment 
of the age of fourteen years and precedes the age of twenty-eight years. 

(c) Subsection (b) shall apply to a person born abroad subsequent to 
May 24, 1934: Provided, however, That nothing contained in this sub- 
section shall be construed to alter or affect the citizenship of any person 
born abroad subsequent to May 24, 1934, who, prior to the effective date of 
this Act, has taken up a residence in the United States before attaining 
the age of sixteen years, and thereafter, whether before or after the 
effective date of this Act, complies or shall comply with the residence re- 
quirements for retention of citizenship specified in subsections (g) and 
(h) of section 201 of the Nationality Act of 1940, as amended. 


PERSONS BORN IN PUERTO RICO ON OR AFTER APRIL 11, 1899 


Sec. 802. All persons:‘born in Puerto Rico on cr after April 11, 1899, 
and prior to January 13, 1941, subject to the jurisdiction of the United 
States, residing on January 18, 1941, in Puerto Rico or other territory 
over which the United States exercises rights of sovereignty and not 
citizens of the United States under any other Act, are hereby declared to 
be citizens of the United States as of January 13, 1941. All persons born 
in Puerto Rico on or after January 18, 1941, and subject to the jurisdiction 
of the United States, are citizens of the United States at birth. 


PERSONS BORN IN THE CANAL ZONE OR REPUBLIC OF PANAMA ON OR AFTER 
FEBRUARY 26, 1904 


Src. 303. (a) Any person born in the Canal Zone on or after Febru- 
‘ary 26, 1904, and whether before or after the effective date of this Act, 
whose father or mother or both at the time of the birth of such person was 
or is a citizen of the United States, is declared to be a citizen of the United 


States. 
‘N 
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(b) Any person born in the Republie of Panama on or after February 
26, 1904, and whether before or after the effective date of this Act, whose 
father or mother or both at the time of the birth of such person was or is a 
citizen of the United States employed by the Government of the United 
States or by the Panama Railroad Company, or its successor in title, is 
declared to be a citizen of the United States. 


PERSONS BORN IN ALASKA ON OR AFTER MARCH 30, 1867 


Sec. 304. A person born in Alaska on or after March 30, 1867, except 
a noncitizen Indian, is a citizen of the United States at birth. A non- 
citizen Indian born in Alaska on or after March 30, 1867, and prior to 
June 2, 1924, is declared to be a citizen of the United States as of June 2, 
1924. An Indian born in Alaska on or after June 2, 1924, is a citizen of 
the United States at birth. 


PERSONS BORN IN HAWAII 


Sec. 305. A person born in Hawaii on or after August 12, 1898, and 
before April 30, 1900, is declared to be a citizen of the United States as 
of April 30, 1900. A person born in Hawaii on or after April 30, 1900, is 
a citizen of the United States at birth. A person who was a citizen of the 
Republic of Hawaii on August 12, 1898, is declared to be a citizen of the 
United States as of April 30, 1900. 


PERSONS LIVING IN AND BORN IN THE VIRGIN ISLANDS 


Szoc. 306. (a) The following persons and their children born subsequent 
to January 17, 1917, and prior to February 25, 1927, are declared to be 
citizens of the United States as of February 25, 1927: 

(1) All former Danish citizens who, on January 17, 1917, resided in the 
Virgin Islands of the United States, and were residing in those islands or 
in the United States or Puerto Rico on February 25, 1927, and who did 
not make the declaration required to preserve their Danish citizenship by 
article 6 of the treaty entered into on August 4, 1916, between the United 
States and Denmark, or who, having made such a declaration have hereto- 
fore renounced or may hereafter renounce it by a declaration before a court 
of record; 

(2) All natives of the Virgin Islands of the United States who, on Janu- 
ary 17, 1917, resided in those islands, and were residing in those islands 
or in the United States or Puerto Rico on February 25, 1927, and who were 
not on February 25, 1927, citizens or subjects of any foreign country; 

(3) All natives of the Virgin Islands of the United States, who, on Janu- 
ary 17, 1917, resided in the United States, and were residing in those 
islands on February 25, 1927, and who were not on February 25, 1927, 
citizens or subjects of any foreign country; and 

(4) All natives of the Virgin Islands of the United States who, on 
dune 28, 1932, were residing in continental United States, the Virgin 
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Islands of the United States, Puerto Rico, the Canal Zone, or any other 
insular possession or territory of the United States, and who, on June 28, 
1982, were not citizens or subjects of any foreign country, regardless of 
their place of residence on January 17, 1917. 

(b) All persons born in the Virgin Islands of the United States on or 
after January 17, 1917, and prior to February 25, 1927, and subject to 
the jurisdiction of the United States are declared to be citizens of the 
United States as of February 25, 1927; and all persons born in those islands 
on or after February 25, 1927, and subject to the jurisdiction of the United 
States, are declared to be citizens of the United States at birth. 


PERSONS LIVING IN AND BORN IN GUAM 
Sec. 307. (a) The following persons, and their children born after 
April 11, 1899, are declared to be citizens of the United States as of 
August 1, 1950, if they were residing on August 1, 1950, on the island 
of Guam or other territory over which the United States exercises rights 
of sovereignty : 


(1) All inhabitants of the island of Guam on April 11, 1899, including 
those temporarily absent from the island on that date, who were Spanish 
subjects, who after that date continued to reside in Guam or other terri- 
tory over which the United States exercises sovereignty, and who have 
taken no affirmative steps to preserve or acquire foreign nationality; and 

(2) All persons born in the island of Guam who resided in Guam on 
April 11, 1899, including those temporarily absent from the island on that 
date, who after that date continued to reside in Guam or other territory , 
over which the United States exercises sovereignty, and who have taken 
no affirmative steps to preserve or acquire foreign nationality. _ 

(b) All persons born in the island of Guam on or after April 11, 1899 
(whether before or after August 1, 1950) subject to the jurisdiction of the 
United States, are hereby declared to be citizens of the United States: 
Provided, That in the case of any person born before August 1, 1950, he 
has taken no affirmative steps to preserve or acquire foreign nationality.. 

(c) Any person hereinbefore described who is a citizen or national of 
a country other than the United States and desires to retain his present 
political status shall have made, prior to August 1, 1952, a declaration 
under oath of such desire, said declaration to be in form and executed 
in the manner prescribed by regulations. From and after the making 
of such a declaration any such person shall be held not to be a national 
of the United States by virtue of this Act. 


NATIONALS BUT NOT CITIZENS OF THE UNITED STATES AT BIRTH 

Sec. 808. Unless otherwise provided in section 301 of this title, the 

following shall be nationals, but not citizens, of the United States at birth: 
XY 
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(1) A person born in an outlying possession of the United States on or 
after the date of formal acquisition of such possession; 

(2) A person born outside the United States and its outlying possessions 
of parents both of whom are nationals, but not citizens, of the United 
States, and have had a residence in the United States, or one of its out- 
lying possessions prior to the birth of such person; and 

(3) A person of unknown parentage found in an outlying possession of 
the United States while under the age of five years, until shown, prior to 
his attaining the age of twenty-one years, not to have been born in such 
outlying possession. ; 

. CHILDREN BORN OUT OF WEDLOCK 

Sec. 309. (a) The provision of paragraphs (3), (4), (5), and (7) of 
section 801 (a), and of paragraph (2) of section 808, of this title shall 
apply as of the date o2 birth to a child born out of wedlock on or after the 
effective date of this Act, if the paternity of such child is established while 
such child is under the age of twenty-one years by legitimation. 

(b) Except as otherwise provided in section 405, the provisions of 
section 301 (a) (7) skall apply to a child born out of wedlock on or after 
January 13, 1941, and prior to the effective date of this Act, as of the date 
of birth, if the paternity of such child is established before or after the 
effective date of this Act and while such child is under the age of twenty- 
one years by legitimation. 

(c) Notwithstanding the provision of subsection (a) of this section, a 
person born, on or afier the effective date of this Act, outside the United 
States and out of wedlock shall be held to have acquired at birth the 
nationality status of his mother, if the mother had the nationality of the 
United States at the time of such person’s birth, and if the mother had 
previously been physizally present in the United States or one of its out- 
lying possessions for a continuous period of one year. 


CHAPTER 2—NATIONALITY THROUGH NATURALIZATION 
JURISDICTION TO NATURALIZE 


Sec. 310. (a) Exclusive jurisdiction to naturalize persons as citizens 
of the United States is hereby conferred upon the following specified 
courts: District courts of the United States now existing, or which may 
hereafter be established by Congress in any State, District Courts of the 
United States for the Territories of Hawaii and Alaska, and for the Dis- 
trict of Columbia and for Puerto Rico, the District Court of the Virgin 
Islands of the United States, and the District Court of Guam; also all 
courts of record in any State or Territory now existing, or which may 
hereafter be created, having a seal, a clerk, and jurisdiction in actions at 
law or equity, or law and equity, in which the amount in controversy is 
unlimited. The jurisdiction of all the courts herein specified to naturalize 
persons shall extend only to such persons resident within the respective 
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jurisdiction of such courts, except as otherwise specifically provided in 
this title. . 

(b) A person who petitions for naturalization in any State court having 
naturalization jurisdiction may petition within the State judicial district 
or State judicial circuit in which he resides, whether or not he resides 
within the county in which the petition for naturalization is filed. 

(c) The courts herein specified, upon request of the clerks of such 
courts, shall be furnished from time to time by the Attorney General with 
such blank forms as may be required in naturalization proceedings. 

(d) A person may be naturalized as a citizen of the United States in 
the manner and under the conditions prescribed in this title, and not 
otherwise. 

ELIGIBILITY FOR NATURALIZATION 

Src. 311.. The right of a person to become a naturalized citizen of the 
United States shall not be denied or abridged because of race or sex or 
because such person is married. Notwithstanding section 405 (b), this 
section shall apply to any person whose petition for naturalization shall 
hereafter be filed, or shall have been pending on the effective date of this 
Act. : 


REQUIREMENTS AS TO UNDERSTANDING THE ENGLISH LANGUAGE, HISTORY, 
PRINCIPLES, AND FORM OF GOVERNMENT OF THE UNITED STATES 
Sec. 312. Ne person except as otherwise provided in this title shall 
hereafter be naturalized as a citizen of the United States upon his own 
petition who cannot demonstrate— 


(1) an understanding of the English language, including an ability 
to read, write, and speak words in ordinary usage in the English 
language: Provided, That this requirement shall not apply to any 
person physically unable to comply therewith, if otherwise qualified 
to be naturalized, or to any person who, on the effective date of this 
Act, is over fifty years of age and has been living in the United States ` 
for periods totaling at least twenty years: Provided further, That 
the requirements of this section relating to ability to read and write 
shall be met if the applicant can read or write simple words and 
phrases to the end that a reasonable test of his literacy shall be made 
and that no extraordinary or unreasonable concition shall be imposed 
upon the applicant; and 

(2) a knowledge and understanding of the fundamentals of the 
history, and of the principles and form of government, of the United 
States. 


PROHIBITION UPON THE NATURALIZATION OF PERSONS OPPOSED TO GOVERN~ 
MENT OR LAW, OR WHO FAVOR TOTALITARIAN FORMS OF GOVERNMENT 


Sec. 318. (a) Notwithstanding the provisions of section 405 (b), no’ 
person shall hereafter be naturalized as a citizen of the United States— 
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(1) who advocates or teaches, or who is a member of or affiliated 
with any organization that advocates or teaches, opposition to all 
organized government; or 

(2) who is a member of or affiliated with (A) the Communist Party 
of the United States; (B) any other totalitarian party of the United 
States; (C) the Communist Political Association; (D) the Communist 
or other totalitarian party of any State of the United States, of any 
foreign state, or of any political or geographical subdivision of any 
foreign state; (E) any section, subsidiary, branch, affiliate, or sub- 
division of any such association or party; (F) the direct predecessors 
or successors of any such association or party, regardless of what name 
such group or organization may have used, may now bear, or may 
hereafter adopt; (G) who, regardless of whether he is within any of 
the other provisions of this section, is a member of or affiliated with 
any Communist-action organization during the time it is registered or 
required to be registered under the provisions of section 7 of the 
Subversive Activities Control Act of 1950; or (H) who, regardless 
of whether he is within any of the other provisions of this section, is 
a member of or affiliated with any Communist-front organization dur- 
ing the time it is registered or required to be registered under section 
7 of the Subversive Activities Control Act of 1950, unless such alien 
establishes that he did not have knowledge or reason to believe at the 
time he became a member of or affiliated with such an organization 
(and did not thereafter and prior to the date upon which such organi- 
zation was so registered or so required to be registered have such 
knowledge or reason to believe) that such organization was a Com- 
munist-front organization; or 

(3) who, although not within any of the other provisions of this 
section, advocates the economic, international, and governmental doc- 
trines of world communism or the establishment in the United States 
of a totalitarian dictatorship, cr who is a member of or affiliated with 
any organization that advocates the economic, international, and gov- 
ernmental doctrines of world communism or the establishment in the 
United States of.a totalitarian dictatorship, either through its own 
utterances or through any written or printed publications issued. or 
published by or with the permission or consent of or under authority 
of such organization or paid for by the funds of such organization; 
or 

` (4) who advocates or teaches or who is a member of or affiliated 
with any organization that advocates or teaches (A) the overthrow by 
force or violence or other unconstitutional means of the Government of 
the United States or of all forms of law; or (B) the duty, necessity, 
or propriety of the unlawful assaulting or killing of any officer or 
officers (either of specifie individuals or of a generally) of the 
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Government of the United States or of any other organized government - 
because of his or their official character; or (C) the unlawful damage, 
injury, or destruction of property; or (D) sabotage; or 

(5) who writes or publishes or causes to be written or published,, 
or who knowingly circulates, distributes, prints, or displays, or know- ` 
ingly causes to be circulated, distributed, printed, published, or dis- 
played, or who knowingly has in his possession for the purpose of 
circulation, publication, distribution, or display, any written or printed 
matter, advocating or teaching opposition to all organized government, 
or advocating (A) the overthrow by force, violence, or other uncon- 
stitutional means of the Government of the United States or of all 
forms of law; or (B) the duty, necessity, or propriety of the unlawful 
assaulting or killing of any officer or officers (either of specifie indi- 
viduals or of officers generally) of the Government of the United States 
or of any other organized government, because of his or their official 
character; or (C) the unlawful damage, injury, or destruction of 
property; or (D) sabotage; or (E) the economic, international, and 
governmental doctrines of world communism or the establishment in ` 
the United States of a totalitarian dictatorship; or 

(6) who is a member of or affiliated with any organization that 
writes, circulates, distributes, prints, publishes, or displays, or causes 
to be written, circulated, distributed, printed, published, or displayed, 
or that has in its possession for the purpose of circulation, distribution, 
publication, issue, or display, any written or printed matter of the 
character described in subparagraph (5). 


(b) The provisions of this section or of any other section of this -Act 
shall not be construed as declaring that any of the organizations referred 
to in this section or in any other section of this Act do not advocate the 
-overthrow of the Government of the United States by force, violence, or 
other unconstitutional means. 

(e) The provisions of this section shall be applicable to any applicant 
for naturalization who at any time within a period of ten years immedi- 
ately preceding the filing of the petition for naturalization or after such 
filing and before taking the final oath of citizenship is, or has been found 
to be within any of the classes enumerated within this section, notwith- 
standing that at the time the petition is filed he may not be included within 
such classes. 

(d) Any person who is within any of the classes described in subsection 
(a) solely because of past membership in, or past affiliation ‘with, a party 
or organization may be naturalized without regard to the provisions of 
subsection (c) if such person establishes that such membership or affilia- 
tion is or was involuntary, or occurred and terminated prior to the attain- 
ment by such alien of the age of sixteen years, or that such membership or 
affiliation is or was ly operation of law, or was for purposes of obtaining 
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employment, food rations, or other essentials of living and where necessary 
for such purposes. 


INELIGIBILITY TO NATURALIZATION OF DESERTERS FROM THE ARMED FORCES 
OF THE UNITED STATES 


Sec. 314. A person who, at any time during which the United States 
has been or shall be at war, deserted or shall desert the military, air, or 
naval forces of the United States, or who, having been duly enrolled, 
departed, or shall depart from the jurisdiction of the district in which 
enrolled, or who, whether or not having been duly enrolled, went or shall 
go beyond the limits of the United States, with intent to avoid any draft 
into the military, air, or naval service, lawfully ordered, shall, upon con- 
viction thereof by a court martial or a court of competent jurisdiction, be 
permanently ineligible to become a citizen of the United States; and such 
deserters and evaders shall be forever incapable of holding any office 
of trust or of profit under the United States, or of exercising any rights 
of citizens thereof. 


ALIEN RELIEVED FROM TRAINING AND SERVICE IN THE ARMED FORCES OF THE 
UNITED STATES BECAUSE OF ALIENAGE BARRED FROM CITIZENSHIP 


Sec. 315. (a) Notwithstanding the provisions of section 405 (b), any 
alien who applies or has applied for exemption or discharge from training 
or service in the Armec Forces or ir: the National Security Training Corps 
of the United States on the ground that he is an alien, and is or was re- 
lieved or discharged from such training or service on such ground, shall 
be permanently ineligible to become a citizen of the United States. 

(b) The records of the Selective Service System or of the National 
Military Establishmen: shall be conclusive as to whether an alien was 
relieved or discharged from such liability for training or service because 
he was an alien. 


RONUIREMENTS AS TO RESIDENCE, GOOD MORAL CHARACTER, ATTACHMENT TO 
HE PRINCIPLES OF THE CONSTITUTION, AND FAVORABL 


DISPOSITION TO THE UNITED STATES 

Szc. 316. (a) No person, except as otherwise provided in this title, 
shall be naturalized unless such petitioner, (1) immediately preceding the 
date of filing his petition for naturalization has resided continuously, 
after being lawfully acmitted for permanent residence, within the United 
States for at least five years and during the five years immediately preceding 
the date of filing his petition has been physically present therein for periods 
totaling at least half of that time, and who has resided within the State in 
which the petitioner filed the petition for at least six months, (2) has 
resided continuously within the United States from the date of the petition 
up to the time of admission to citizenship, and (3) during all the periods 
referred to in this subsection has been and still is a person of good moral 
character, attached to the principles of the Constitution of the United 
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States, and well disposed to the good order. and happiness of the United 
States. 

(b) Absence from the United States of more than six months but less 
than one year during the period for which continuous residence is required 
for admission to citizenship, immediately preceding the date of filing the 
petition for naturalization, or during the period between the date of filing 
the petition and the date of final hearing, shall break the continuity of such 
residence, unless the petitioner shall establish to the satisfaction of the 
court that he did not in fact abandon his residence in the United States 
during such period. 

Absence from the United States for a continuous period of one year 
or more during the period for which continuous residence is required for 
admission to citizenship (whether preceding or subsequent to the filing 
of the petition for naturalization) shall break the continuity of such resi- 
dence, except that in the case of a person who has been physically present 
and residing in the United States, after being lawfully admitted for 
permanent residence, for an uninterrupted period of at least one year, 
and who thereafter is employed by or under contract with the Government 
of the United States or an American institution of research recognized as 
such by the Attorney General, or is employed by an American firm or 
corporation engaged in whole or in part in the cevelopment of foreign 
trade and commerce of the United States, or a subsidiary thereof more than 
50 per centum of whose stock is owned by an American firm or corporation, 
or is employed by a public international organization of which the United 
States is a member by treaty or statute and by which the alien was not 
employed until after being lawfully admitted for permanent residence, no 
period of absence from the United States shall break the continuity of 
residence if— 


(1) prior to the beginning of such period of employment (whether 


such period begins before or after his departure from the United 
States), but prior to the expiration of one year of continuous absence 
from the United States, the person has established to the satisfaction 
of the Attorney General that his absence from the United States for 
such period is to be on behalf of such Government, or for the purpose 
of carrying on scientific research on behalf of such institution, or to 
be engaged in the development of such foreign trade and commerce 
or whose residence abroad is necessary to the protection of the prop- 
erty rights in such countries of such firm or corporation, or to be em- 
ployed by a public international organization of which the United 
States is a member by treaty or statute and by which the alien was 
not employed until after being lawfully admitted for permanent resi- 
dence; and 
(2) -such person proves to the satisfaction of the court that his ab- 
sence from the United States for such period has been for such purpose. 
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(e) The granting of the benefits of subsection (b) of this section shall 
not relieve the petitioner from the requirement of physical presence within 
the United States for the period specified in subsection (a) of this section, 
except in the case of those persons who are employed by, or under contract 
with, the Government of the United States. In the case of a person em- 
ployed by or under contract with Central Intelligence Agency, the require- 
ment in subsection (b) of an uninterrupted period of at least one year of 
physical presence in the United States may be complied with by such 
person at any time prior to filing a petition for naturalization. 

(d) No finding by the Attorney General that the petitioner is not de- 
portable shall be accepted as conclusive evidence of good moral character. 

(e) In determining whether the petitioner has sustained the burden 
of establishing good moral character and the other qualifications for citizen- 
ship specified in subsection (a) of this section, the court shall not be limited 
to the petitioner’s conduct during the five years preceding the filing of the 
petition, but may take into consideration as a basis for such determination 
the petitioner’s conduct and acts at any time prior to that period. 

(£) Naturalization shall not be granted to a petitioner by a naturalization 
court while registration proceedings or proceedings to require registration 


_ against an organization of which the petitioner is a member or affiliate are 


pending under section 13 or 14 of the Subversive Activities Control Act 
of 1950. 


TEMPORARY ABSENCE OF PERSONS PERFORMING RELIGIOUS DUTIES 


Sec. 317. Any person who is authorized to perform the ministerial 
or priestly functions of a religious denomination having a bona fide organi- 
zation within the United States, or any person who is engaged solely by a 
religious denomination or by an interdenominational mission organization 
having a bona fide organization within the United States as a missionary, 
brother, nun, or sister, who (1) has been lawfully admitted to the United 
States for permanent residence, (2) has at any time thereafter and before 
filing a petition for naturalization been physically present and residing 
within the United States for an uninterrupted period of at least one year, 
and (3) has heretofore been or may hereafter be absent temporarily from 
the United States in connection with or for the purpose of performing the 
ministerial or priestly functions of such religious denomination, or serving 
as a missionary, brother, nun, or sister, shall be considered as being 
physically present and residing in the United States for the purpose of 
naturalization within the meaning of section 316 (a), notwithstanding any 
such absence from the United States, if he shall in all other respects comply 
with the requirements of the naturalization law. Such person shall prove 
to the satisfaction of the Attorney General and the naturalization court 
that his absence from the United States has been solely for the purpose 
of performing the ministerial or priestly functions of such religious de- 
nomination, or of serving as a missionary, brother, gun, or sister. 
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PREREQUISITE TO NATURALIZATION; BURDEN OF PROOF 


Sec. 318. Except as otherwise provided in this title, no person shall 
be naturalized unless he has been lawfully admitted to the United States 
for permanent residence in accordance with all applicable provisions of 
this Act. The burden of proof shali be upon such person to show that 
he entered the United States lawfully, and the time, place, and manner of 
such entry into the United States, but in presenting such proof he shall 
be entitled to the production of his immigrant visa, if any, or of other entry 
document, if any, and of any other documents and records, not considered 
by the Attorney General to be confidential, pertaining to such entry, in the 
custody of the Service. Notwithstanding the provisions of section 405 
(b), and except as provided in sections 327 and 328 no person shall be 
naturalized against whom there is outstanding a final finding of de- 
portability pursuant to a warrant of arrest issued under the provisions of 
this or any other Act; and no petition for naturalization shall be finally 
heard by a naturalization court if there is pending against the petitioner 
a deportation proceeding pursuant to a warrant of arrest: issued under 
the provisions of this or any other Act: Provided, That the findings of 
the Attorney General in terminating deportation proceedings or in sus- 
pending the deportation of an alien pursuant to the provisions of this 
Act, shall not be deemed binding in any way upon the naturalization court 
with respect to the question of whether such person has established his 
eligibility for naturalization as required by this title. 


MARRIED PERSONS 


Sec. 319. (a) Any person whose spouse is a citizen of the United States 
may be naturalized upon compliance with all the requirements of this title 
except the provisions of paragraph (1) of section 316 (a) if such person 
immediately preceding the date of filing his petition for naturalization has 
resided continuously, after being lawfully admitted for permanent resi- 
dence, within the United States for at least three years, and during the 
three years immediately preceding the date of filing his petition has been 
living in marital union with the citizen spouse, who has been a United 
States citizen during all of such period, and has been physically present 
in the United States for periods totaling at least half of that time and has 
resided within the State in which he filed his petition for at least six 
months, ` 

(b) Any person, (1) whose spouse is (A) a citizen of the United States, 
(B) in the employment of the Government of the United States, or of an 
American institution of research recognized as such by the Attorney 
General, or of an American firm or corporation engaged in whole or in 
part in the development of foreign trade and commerce of the United 
States, or a subsidiary thereof, or of a public international organization in 
which the United States participates by treaty or statute, and (C) regu- 
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larly stationed abroad in such employment, and (2) who is in the United 
States at the time of naturalization, and (3) who declares before the 
naturalization court in good faith an intention to take up residence within 
the United States immediately upon the termination of such employment 
abroad of the citizen spouse, may be naturalized upon compliance with all 
the requirements of the naturalization laws, except that no prior residence 
or specified period of physical presence within the United States or 
within the jurisdiction of the naturalization court or proof thereof shall 
be required. 


CHILD BORN OUTSIDE OF UNITED STATES OF ONE ALIEN AND ONE CITIZEN 
PARENT AT TIME OF BIRTH; CONDITIONS UNDER WHICH 
CITIZENSHIP AUTOMATICALLY ACQUIRED 


Sec. 320. (a) A child born outside of the United States, one of whose 
parents at the time of the child’s birth was an alien and the other of whose 
parents then was and never thereafter ceased to be a citizen of the United 
States, shall, if such alien parent is naturalized, become a citizen of the 
United States, when— 


(1) such naturalization takes place while such child is under the 

age of sixteen years; and 

(2) such child is residing in the United States pursuant to a lawful 
admission for permanent residence at the time of naturalization or 
thereafter and begins to reside permanently in the United States while 
under the age of sixteen years. 


(b) Subsection (a) of this section shall not apply to an adopted child. 


CHILD BORN OUTSIDE OF UNITED STATES OF ALIEN PARENT; CONDITIONS 
UNDER WHICH CITIZENSHIP AUTOMATICALLY ACQUIRED 


Sec. 321. (a) A child born outside of the United States of alien pa- 
rents, or of an alien parent and a citizen parent who has subsequently 
lost citizenship of the United States, becomes a citizen of the United States 
upon fulfillment of the following conditions: 


(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is 
deceased; or 

(8) The naturalization of the parent having legal custody of the child 
when there has been a legal separation of the parents or the naturalization 
of the mother if the child was born out of wedlock and the paternity of 
the child has not been established by legitimation ; and if 

(4) Such naturalization takes place while such child is under the age 
of sixteen years; and 

(5) Such child is residing in the United States pursuant to a lawful 
admission for permanent residence at the time of the naturalization of 
the parent last naturalized under clause (1) of this subsection, or the 
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parent naturalized under clause (2) or (3) of this subsection, or there- 
after begins to reside permanently in the United States while under the 


'- age of sixteen years. 


(b) Subsection (a) of this section shall not apply to an adopted child. 


CHILD BORN OUTSIDE OF UNITED STATES; NATURALIZATION ON PETITION OF 
CITIZEN PARENT; REQUIREMENTS AND EXEMPTIONS 


Sec. 322. (a) A child born outside of the United States, one or both 
of whose parents is at the time of petitioning for the naturalization of 
the child, a citizen of the United States, either by birth or naturalization, 
may be naturalized if under the age of eighteen years and not otherwise 
disqualified from becoming a citizen by reason of section 313, 314, 315, 
or 318 of this Act, and if residing permanently in the United States, 
with the citizen parent, pursuant to a lawful admission for permanent resi- 
dence, on the petition of such citizen parent, upon compliance with all the 
provisions of this title, except that no particular period of residence or 
physical presence in the United States shall be required. If the child is 
of tender years he may be presumed to be of good moral character, attached 
to the principles of the Constitution, and well disposed to the good order 
and happiness of the United States. 

(b) Subsection (a) of this section shall not apply ‘ie: an adopted child. 


CHILDREN ADOPTED BY UNITED STATES CITIZENS 


Sec. 823. (a) An adopted child may, if not otherwise disqualified from 
becoming a citizen by reason of section 313, 314, 315, or 318 of this Act, 
be naturalized before reaching the age of eighteen years upon the petition 
of the adoptive parent or parents, upon compliance with all the provisions 
of this title, if the adoptive parent or parents are citizens of the United 
States, and. the child— 


(1) was lawfully admitted to the United States for permanent 
residence; 

(2) was adopted before attaining the age of sixteen years; and 

(3) subsequent to such adoption has resided continuously in the 
United States in legal custody of the adoptive parent or parents for 
two years prior to the date of filing such petition. 


(b) In lieu of the residence and physical presence requirements of 
section 816 (a) of this Act such child shall be required to establish only 
two years’ residence and one year’s physical presence in the United States 
during the two-year period immediately preceding the filing of the petition. 
If the child is of tender years he may be presumed to be of good moral 
character, attached to the principles of the Constitution, and well disposed 
to the good order and happiness of the United States. 
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FORMER CITIZENS OF UNITED STATES REGAINING UNITED STATES CITIZENSHIP 


Sec. 324. (a) Any person formerly a citizen of the United States who 
(1) prior to September 22, 1922, lost United States citizenship by marriage 
to an alien, or by the loss of United States citizenship of such person’s 
spouse, or (2) on or after September 22, 1922, lost United States citizenship 
by marriage to an alien ineligible to citizenship, may if no other nationality 
was acquired by an affirmative act of such person other than by marriage 
be naturalized upon compliance with all requirements of this title, except— 


(1)no period of residence or specified period of physical presence 
within the United States or within the State where the petition is 
filed shall be required; 

(2) the petition need not set forth that it is the intention of the 
petitioner to reside permanently within the United States; 

(8) the petition may be filed in any court having naturalization 
jurisdiction, regardless of the residence of the petitioner; 

(4) the petition may be heard at any time after filing if there is 
attached to the petition at the time of filing a certificate from a 
naturalization examiner stating that the petitioner and the witnesses 
have appeared before such examiner for examination. 


Such person, or any person who was naturalized in accordance with the 
provisions of section 317 (a) of the Nationality Act of 1940, shall have, 
from and after her naturalization, the status of a native-born or naturalized 
citizen of the United States, whichever status existed in the case of -such 
person prior to the loss of citizenship: Provided, That nothing contained 
herein or in any other provision of law shall be construed as conferring 
United States citizenship retroactively upon such person, or upon any 
person who was naturalized in accordance with the provisions of section 
817 (a) of the Nationality Act of 1940, during any period in which such 
person was not a citizen. i 

(b) No person who is otherwise eligible for naturalization in accordance 
with the provisions of subsection (a) of this section shall be naturalized 
unless such person. shall establish to the satisfaction of the naturalization 
court that she has been a person of good moral character, attached to the 
principles of the Constitution of the United States, and well disposed to 
the good order and happiness of the United States for a period of not less 
than five years immediately preceding the date of filing a petition for 
naturalization and up to the time of admission to citizenship, and, unless 
she has! resided continuously in the United States since the date of her 
marriage, has been lawfully admitted for permanent residence prior to 
filing her petition for naturalization. 

(c) (1) A woman who was a citizen of the United States at birth and 
(A) who has or is believed to have lost her United States citizenship solely 
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by reason of her marriage prior to September 22, 1922, to an alien, or 
by her marriage on or after such date to an alien ineligible to citizenship, 
(B) whose marriage to such alien shall have terminated subsequent to 
January 12, 1941, and (C) who has not acquired by an affirmative act 
other than by marriage any other nationality, shall, from and after taking 
the oath of allegiance required by section 387 of this title, be a citizen of 
the United States and have the status of a citizen of the United States by 
birth, without filing a petition for naturalization, and notwithstanding 
any of the other provisions of this title except the provisions of section 313: 
Provided, That nothing contained herein or in any other provision of law 
shall be construed as conferring United States citizenship retroactively 
upon such person, or upon any person who was naturalized in accordance 
with the provisions of section 317 (b) of the Nationality Act of 1940, dur- 
ing any period in which such person was not a citizen. 

(2) Such oath of allegiance may be taken abroad before a diplomatic 
or consular officer of the United States, or in the United States before 
the judge or clerk of a naturalization court. p 

(3) Such oath of allegiance shall be entered in the records of the ap- 
propriate embassy, legation, consulate, or naturalization court, and, upon 
demand, a certitied copy of the proceedings, including a copy of the oath 
administered, under the seal of the embassy, legation, consulate, or natural- 
ization court, shall be delivered to such woman at a cost not exceeding $5, 
which certified copy shall be evidence of the facts stated therein before 
any court of record or judicial tribunal and in any department or agency 
of the Government of the United States. 


NATIONALS BUT NOT CITIZENS OF THE UNITED STATES; RESIDENCH WITHIN 
OUTLYING POSSESSIONS 


Sec. 325. A person not a citizen who owes permanent allegiance to the 
United States, and who is otherwise qualified, may, if he becomes a resident 
of any State, be naturalized upon compliance with the applicable require- 
ments of this title, except that in petitions for naturalization filed under 
the provisions of this section residence and physical presence within the 
United States within the meaning of this title shall include residence and 
physical presence within any of the outlying possessions of the United 
States. 


RESIDENT PHILIPPINE CITIZENS EXCEPTED FROM CERTAIN REQUIREMENTS 


Sec. 826. Any person who (1) was a citizen of the Commonwealth of 
the Philippines on July 2, 1946, (2) entered the United States prior to 
May 1, 1934, and (3) has, since such entry, resided continuously in the 
United States shall be regarded as having been lawfully admitted to the 
United States for permanent residence for the purpose of petitioning for 
naturalization under this title. 

` 
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FORMER UNITED STATES CITIZENS LOSING CITIZENSHIP BY ENTERING THE 
ARMED FORCES OF FORBIGN COUNTRIES DURING WORLD WAR II 


Sec. 827. (a) Any person who, (1) during World War II and while 
a citizen of the United States, served in the military, air, or naval forces 
of any country at war with a country with which the United States was 
at war after December 7, 1941, and before September 2, 1945, and (2) 
has lost United States citizenship by reason of entering or serving in such 
forces, or taking an cath or obligation for the purpose of entering such 
forces, may upon compliance with all the provisions of title ITE of this 
Act, except section 316 (a), and except as otherwise provided in subsection 
(b), be naturalized by taking before any naturalization court specified in 
section 810 (a) of this title the oath required by section 337 of this title. 
Certified copies of such oath shall be sent by such court to the Department 
of State and to the Department of Justice. 

-(b) No person shall be naturalized under subsection (a) of this section 
. unless he— 


(1) is, and has been for a period of at least.five years immediately 
preceding taking the oath required in subsection (a), a person of 
good moral character, attached to the principles of the Constitution 
of the United States and well disposed to the good order and happiness 
of the United States; and 

(2) has been lawfully admitted to the United States for permanent 
residence and intends to reside permanently in the United States. 


(e) Any person naturalized in accordance with the provisions of this 
section, or any person who was naturalized in accordance with the pro- 
visions of section 323 of the Nationality Act of 1940, shall have, from and 
after such naturalization, the status of a native-born, or naturalized, 
citizen of the United States, whichever status existed in the case of such 

_person prior to the loss of citizenship: Provided, That nothing contained 
herein, or in any other provision of law, shall be construed as conferring 
United States citizenship retroactively upon any such person during any 
period in which such person was not a citizen. 

(d) For the purposes of this section, World War II shall be deemed to 
have begun on September 1, 1939, and to have terminated on September 
2, 1945. 

(e) This section shall not apply to any person who during World War 
TI served in the armed forces of a country while such country was at war 
with the United States. 


NATURALIZATION THROUGH SERVICE IN THH ARMED FORCES OF THE 
UNITED STATES 

Src. 828. (a) A parson who has served honorably at any time in the 

Armed Forces of the United States for a period or periods aggregating three 

years, and who, if separated from such service, was never separated except 


a 
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under honorable conditions, may be naturalized without having resided, 
continuously immediately preceding the date of filing such person’s 
petition, in the United States for at least five years, and in the State in 
which the petition for naturalization is filed for at least six months, and 
without having been physically present in the United States for any 
specified period, if such petition is filed while the petitioner is still in the 
service or within six months after the termination of such service. 

(b) A person filing a petition under subsection (a) of this section 
shall comply in all other respects with the requirements of this title, ex- 
cept that— 


(1) no residence within the jurisdiction of the court shall be re- 
quired ; ) 

(2) notwithstanding section 336 (c), such petitioner may be 
naturalized immediately if the petitioner be then actually in the Armed 
Forces of the United States, and if prior to the filing of the petition, 
the petitioner and the witnesses shall have appeared before and been 
examined by a representative of the Service; 

(3) the petitioner shall furnish to the Attorney General, prior 
to the final hearing upon his petition, a certified statement from the 
proper executive department for each period of his service upon which 
he relies for the benefits of this section, clearly showing that such 
service was honorable and that no discharges from service, including 
periods of service not relied upon by him for the benefits of this section, 
were other than honorable. The certificate or certificates herein pro- 
vided for shall be conclusive evidence of such service and discharge. 


(c) In the case such petitioner’s service was not continuous, the peti- 
tioner’s residence in the United States and State, good moral character, 
attachment to the principles of the Constitution of the United States, 
and favorable disposition toward the good order and happiness of the 
United States, during any period within five years immediately preceding 
the date of filing such petition between the periods of petitioner’s service 
in the Armed Forces, shall be alleged in the petition filed under the pro- 
visions of subsection (a) of this section, and proved at the final hearing 
thereon. Such allegation and proof shall also be made as to any period 
between the termination of petitioner’s service and the filing of the petition 
for naturalization. 

(d) The petitioner shall comply with the requirements of section 316 
(a) of this title, if the termination of such service has been more than six 
months preceding the date of filing the petition for naturalization, except 
that such service within five years immediately preceding the date of filing 
such petition shall be considered as residence and physical presence within 
the United States. 
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(e) Any such period or periods of service under honorable conditions, 
and good moral character, attachment to the principles of the Constitution 
of the United States, and favorable disposition toward the good order and 
happiness of the United States, during such service, shall be proved by 
duly authenticated copies of the records of the executive departments hav- 
ing custody of the records of such service, and such authenticated copies 
of records shall be accepted in lieu of compliance with the provisions of 
section 316 (a). 


NATURALIZATION THROUGH ACTIVE-DUTY SERVICE IN THE ARMED FORCES 
DURING WORLD WAR I OR WORLD WAR II 


Sec. 329. (a) Any person who, while an alien or a noncitizen national 
of the United States, has served honorably in an active-duty status in 
the military, air, or naval forces of the United States during either World 
War I, or during a period beginning September 1, 1939, and ending De- 
cember 31, 1946, and who, if separated from such service, was separated 
under honorable conditions, may be naturalized as provided in this section 
if (1) at the time of enlistment or induction such person shall have been in 
the United States, the Canal Zone, American Samoa, or Swains Island, 
whether or not he has been lawfully admitted to the United States for 
permanent residence, or (2) at any time subsequent to enlistment or in- 
duction such person shall have been lawfully admitted to the United States 
for permanent residence. The executive department under which such 
person served shall determine whether persons have served honorably in 
an active-duty status, and whether separation from such service was under 
honorable conditions: Provided, however, That no person who is or has been 
separated from such service on account of alienage, or who was a con- 
scientious objector who performed no military, air, or naval duty whatever 
or refused to wear the uniform, shall be regarded as having served honor- 
ably or having been separated under honorable conditions for the purposes 
of this section. No period of service in the Armed Forces shall be made 
the basis of a petition for naturalization under this section if the applicant 
has previously been naturalized on the basis of the same period of service. 

(b) A person filing a petition under subsection (a) of this section shall 
comply in all other respects with the requirements of this title, except that— 


(1) he may be naturalized regardless of age, and notwithstanding 
the provisions of section 331 of this title; 

(2) no period of residence or specified period of physical presence 
within the United States or any State shall be required; 

(3) the petition for naturalization may be filed in any court having 
naturalization jurisdiction regardless of the residence of the petitioner; 

(4) service in the military, air, or naval forces of the United States 
shall be proved by a duly authenticated certification from the executive 
department under which the petitioner served or is serving, which 
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shall state whether the petitioner served honorably in an active-duty 
status during either World War I or during a period beginning 
September 1, 1939, and ending December 31, 1946, and was separated 
from such service under honorable conditions; and 

(5) notwithstanding section 336 (c) of this title, the petitioner may 
be naturalized immediately if prior to the filing of the petition the 
petitioner and the witnesses shall have appeared before and been ex- 
amined by a representative of the Service. 


(e) Citizenship granted pursuant to this section may be revoked in 
accordance with section 340 of this title if at any time subsequent to 
naturalization the person is separated from the military, air, or naval 
forces under other than honorable conditions, and such ground for revoca- 
tion shall be in addition to any other provided by law. The fact that the 
naturalized person was separated from the service under other than honor- 
able conditions shall be proved by a duly authenticated certification from 
the executive department under which the person was serving at the 
time of separation. 

(d) The eligibility for naturalization of any person who filed a petition 
for naturalization prior to January 1, 1947, under section 701 of the 
Nationality Act of 1940, as amended (56 Stat. 182, 58 Stat. 886, 59 Stat. 
658; 8 U. S. C. 1001), and which is still pending on the effective date of 
this Act, shall be determined in accordance with the provisions of this 
section. 


CONSTRUCTIVE RESIDENCE THROUGH SERVICE ON CERTAIN UNITED STATES 
VESSELS 


Sec. 330. (a) (1) Any periods of time during all of which a per- 
son who was previously lawfully admitted for permanent residence has 
served honorably or with good conduct, in any capacity other than as a 
member of the Armed Forces of the United States, (A) on board a vessel 
operated by the United States, or an agency thereof, the full legal and 
-equitable title to which is in the United States; or (B) on board a vessel 
whose home port is in the United States, and (i) which is registered under 
the laws of the United States, or (ii) the full legal and equitable title to 
which is in a citizen of the United States, or a corporation organized under 
the laws of any of the several States of the United States, shall be deemed 
residence and physical presence within the United States within the mean- 
ing of section 316 (a) of this title, if such service occurred within five years 
immediately preceding the date such person shall file a petition for natural- 
ization. Service on vessels described in clause (A) of this subsection shall 
be proved by duly authenticated copies of the records of the executive 
departments or agency having custody of the records of such service. Serv- 
ice on vessels described in clause (B) of this subsection may be proved by 
certificates from the masters of such vessels. 
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(2) For the purposes of this subsection, any periods of time prior to 
September 23, 1950, during all of which any person-had served honorably 
or with good conduct for an aggregate period of five years on any vessel 
described in section 325 (a) of the Nationality Act of 1940 prior- to its 
amendment by the Act of September 23, 1950, shall be deemed residence 
and physical presence within the United States within the meaning of 
section 316 (a) of this title, if such petition is filed within one year from 
the effective date of this Act. Notwithstanding the provisions of section 
318, a person entitled to claim the exemptions contained in this paragraph 
shall not be required to establish a lawful admission for permanent resi- 
dence. 

(3) For the purposes of this subsection, any periods of time prior to 
September 23, 1950, during all of which any person not within the pro- 
visions of paragraph (2) had, prior to September 23, 1950, served honorably 


‘or with good conduct on any vessel described in section 825 (a) of the 


Nationality Act of 1940 prior to its amendment by the Act of September 23, 
1950, and was so serving on September 23, 1950, shall be deemed residence 
and physical presence within the United States within the meaning of sec- 
tion 316 (a) of this title, if such person at any time prior to filing his 
petition for naturalization shall have been lawfully admitted to the United 
States for permanent residence, and if such petition is filed on or before 
September 28, 1955. 

(b) Any person who was excepted from certain requirements of the 
naturalization laws under section 825 of the Nationality Act of 1940 prior 
to its amendment by the Act of September 28, 1950, and had filed a petition 
for naturalization under section 325 of the Nationality Act of 1940, may, 
if such petition was pending on September 23, 1950, and is still pending on 
the effective date of this Act, be naturalized upon compliance with the 
applicable provisions of the naturalization laws in effect upon the date such 
petition was filed: Provided, That any such person shall be subject to the 
provisions of section 313 and to those provisions of section 318 which relate 
to the prohibition against the naturalization of a person against whom there 
is outstanding a final finding of deportability pursuant to a warrant of 
arrest issued under the provisions of this or any other Act, or which relate 
to the prohibition against the final hearing on a petition for naturalization 
if there is pending against the petitioner a deportation proceeding pur- 
suant to a warrant of arrest issued under the provisions of this or any 
other Act. 


ALIEN ENEMIES; NATURALIZATION UNDER SPECIFIED CONDITIONS 
AND PROCEDURE 
Sec. 331. (a) An alien who is a native, citizen, subject, or denizen 
of any country, state, or sovereignty with which the United States is at war 
may, after his loyalty has been fully established upon investigation by the 
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Attorney General, be naturalized as a citizen of the United States if such 
alien’s petition for naturalization shall be pending et the beginning of the 
state of war and the petitioner is otherwise entitled to admission to citizen- 
ship. 

(b) An alien embraced within this section shall not have his petition for 
naturalization called for a hearing, or heard, except after ninety days’ 
notice given by the clerk of the court to the Attorney General to be repre- 
sented at the hearing, and the Attorney General’s objection to such final 
hearing shall cause the petition to be continued from time to time for so 
long as the Attorney General may require. 

(c) The Attorney General may, in his discreticn, upon investigation 
fully establishing the loyalty of any alien enemy who did not have a 
petition for naturalization pending at the beginning of the state of war, 
except such alien enemy from the classification of alien enemy for the 
purposes of this title, and thereupon such alien shall have the privilege of 
filing a petition for naturalization. 

(d) An alien who is a native, citizen, subject, or denizen of any coun- 
try, state, or sovereignty with which the United States is at war shall cease 
to be an alien enemy within the meaning of this section upon the determina- 
tion by proclamation of the President, or by concurrent resolution of the 

` Congress, that hostilities between the United States and such country, state, 
or sovereignty have ended. Notwithstanding the provisions of section 405 
(b), this subsection shall also apply to the case of any such alien whose 
petition for naturalization was filed prior to the effective date of this Act 
and which is still pending on that date. 

(e) Nothing contained herein shall be taken or construed to interfere 
with or prevent the apprehension and removal, consistent with law, of any 
alien enemy at any time prior to the actual naturalization of such alien. 


PROCEDURAL AND ADMINISTRATIVE PROVISIONS; EXECUTIVE FUNCTIONS 


Suc. 332, (a) The Attorney General shall make such rules and regu- 
lations as may be necessary to carry into effect the provisions of this chapter 
and is authorized to prescribe the scope and nature of the examination of 
petitioners for naturalization as to their admissibility to citizenship for the 


purpose of making appropriate recommendations to the naturalization’ 


courts. Such examination, in the discretion of the Attorney General, and 
under such rules and regulations as may be prescribed by him, may be con- 
ducted before or after the applicant has filed his petition for naturalization. 
Such examination shall be limited to inquiry concerning the applicant’s 
residence, physical presence in the United States, good moral character, 
_understanding of and attachment to the fundamental principles of the 
Constitution of the United States, ability to read, write, and speak English, 
_and other qualifications to become a naturalized citizen as required by law, 
and shall be uniform throughout the United States. 
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(b) The Attorney General is authorized to promote instruction and 
training in citizenship responsibilities of applicants for naturalization in- 
cluding the sending of names of candidates for naturalization to the public 
schools, preparing and distributing citizenship textbooks to such candidates 
as are receiving instruction in preparation for citizenship within or under 
the supervision of the public schools, preparing and distributing monthly 
an immigration and naturalization bulletin and securing the aid of and 
cooperating with official State and national organizations, including those 


_ concerned with vocational education. 


(c) The Attorney General shall prescribe and furnish such forms as may 
be required to give effect to the provisions of this chapter, and only such 
forms as may be so provided shall be legal. All certificates of naturaliza- 
tion and of citizenship shall be printed on safety paper and shall be con- 
secutively numbered in separate series. 

(d) Employees of the Service may be designated by the Attorney General 
to administer oaths and to take depositions without charge in matters 
relating to the administration of the naturalization and citizenship laws. 
In cases where there is a likelihood of unusual delay or of hardship, the 
Attorney General may, in his discretion, authorize such depositions to be 
taken before a postmaster without charge, or before a notary public or 
other person authorized to administer oaths for general purposes. 

(e) A certificate of naturalization or of citizenship issued by the At- 
torney General under the authority of this title shall have the same effect 
in all courts, tribunals, and public offices of the United States, at home and 
abroad, of the District of Columbia, and of each State, Territory, and out- 
lying possession of the United States, as a certificate of naturalization or of 
citizenship issued by a court having naturalization jurisdiction. i 

(£) Certifications and certified copies of all papers, documents, certifi- 
cates, and records required or authorized to be issued, used, filed, recorded, 
or kept under any and all provisions of this Act shall be admitted in evi- 
dence equally with the originals in any and all cases and proceedings under 
this Act and in all cases and proceedings in which the originals i 
might be admissible as evidence. 

(g) The officers in charge of property owned or leased by the Govern- 
ment are authorized, upon the recommendation of the Attorney General, 


‘to provide quarters, without payment of rent, in any building occupied by 


the Service, for a photographic studio, operated by welfare organizations 
without profit and solely for the benefit of persons seeking to comply with 
requirements under the immigration and nationality laws. Such studio 
shall be under the supervision of the Attorney General. 


PHOTOGRAPHS 


Src. 333. (a) Three identical photographs of the applicant shall be 


signed by and furnished by each petitioner for naturalization or citizenship. 
e 


52 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


One of such photographs shall be affixed by the clerk of the court to the 

original certificate of naturalization issued to the naturalized citizen and 
one to the duplicate certificate of naturalization required to be forwarded 
to the Service. 


(b) Three identical photographs of the applicant shall be furnished by . 


each applicant for—’ 


(1) a record of lawful admission for permanent residence to be 
made under section 249: (a) ; 

(2) a certificate of derivative citizenship; 

(3) a certificate of naturalization or of citizenship; 

(4) a special certificate of naturalization; 

(5) a certificate of naturalization or of citizenship, in lieu of one 
lost, mutilated, or destroyed; 

(6) a new certificate of ‘citizenship in the new name of any natural- 
ized citizen who, subsequent to naturalization, has had his name changed 
by. order of a court of competent jurisdiction or by marriage; and ` 

(7) a declaration of intention. 


One such photograph shall be affixed to each such certificate issued by the 
Attorney General and one shall be affixed to the copy of such certificate 
retained by the Service. 


PETITION FOR NATURALIZATION; DECLARATION OF INTENTION 


Szoc. 884. (a) An applicant for naturalization shall make and file in 
‘the office of the clerk of a naturalization court, in duplicate, a sworn 
petition in writing, signed by the applicant in the applicant’s own hand- 
writing if physically able to write, and duly verified by two witnesses, 
which petition shall be on a form prescribed by the Attorney General and 
shall include averments of all facts which in the opinion of the Attorney 
General may be material to the applicant’s naturalization, and required 
to be proved upon the hearing of such petition. 

(b) No person: shall file a valid petition for naturalization unless (1) 
he shall have attained the age of eighteen years and (2) he shall have first 
filed an application therefor at an office of the Service in the form and 
manner prescribed by the Attorney General. An application for petition 
for naturalization by an alien shall contain an averment of lawful ad- 
mission for permanent residence. 

(c) Petitions for naturalization may be made and filed during the term 
time or vacation of the naturalization court and shall be docketed the same 
day as filed, but final action thereon shall be had only on stated days, to be 
fixed by rule of the court. 

(d) If the applicant for naturalization is prevented by sickness or 
other disability from presenting himself in the office of the clerk to make 


the petition required by subsection (a), such applicant may make such pe- 
> 
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tition at such other place as may be designated by the clerk of court or by 
such clerk’s authorized deputy. 

(e) Before a petition for naturalization may be mii outside of the 
office of the clerk of the court, pursuant to subsection (d) above, or before 
a final hearing on a petition may be held or the oath of allegiance ad- 
ministered outside of open court, pursuant to sections 336 (a) and 337 (e) 
respectively of this title, the court must satisfy itself that the illness or 
other disability is sufficiently serious to prevent appearance in the office 
of the clerk of court and is of a permanent nature, or of a nature which 
so incapacitates the person as to prevent him from personally appearing in 
the office of the clerk of court or in court as otherwise required by law. 

(£) Any alien over eighteen years of age who is residing in the United 
States pursuant to a lawful admission for permanent residence may, upon 
an application prescribed, filed with, and approved by the Service, make 
and file in duplicate in the office of the clerk of court, regardless of the 
alien’s place of residence in the United States, a signed declaration of in- 
tention to become a citizen of the United States, in such form as the At- 
torney General shall prescribe. Nothing in this subsection shall be con- 
strued as requiring any such alien to make and file a declaration of 
intention 'as a condition precedent to filing a petition for naturalization 
nor shall any such declaration of intention be regarded as conferring or 
having conferred upon any such alien United States citizenship or national- 
ity or the right to United States citizenship or nationality, nor shall such 
declaration be regarded as evidence of such alien’s lawful admission for 
permanent residence in any proceeding, action, or matter arising under this 
or any other Act. 


INVESTIGATION OF PETITIONERS; PRELIMINARY EXAMINATIONS ON 
PETITIONS 


Sec. 335. (a) At any time prior to the holding of the final hearing 
on a petition for naturalization provided for by section 336 (a), an em- 
ployee of the Service, or of the United States designated by the Attorney 
General, shall conduct a personal investigation of the person petitioning 
for naturalization in the vicinity or vicinities in which such person has 
maintained his actual place of abode and in the vicinity or vicinities in 
which such person has keen employed or has engaged in business or work 
for at least five years immediately preceding the filing of his petition for 
naturalization. The Attorney General may, in his discretion, waive a per- 
sonal investigation in an individual case or in such eases or classes of cases 
as may be designated by him. 

(b)-The Attorney General shall designate employees of the Sect to 
conduct preliminary examinations upon petitions for naturalization to any 
naturalization court and to make recommendations thereon to such court. 
For such purposes any such employee so designated is hereby authorized to 
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take testimony concerning any matter touching or in any way affecting 
the admissibility of any petitioner for naturalization, to administer oaths, 
including the oath of the petitioner for naturalization and the oaths of 
petitioner’s witnesses to the petition for naturalization, and to require by - 
subpena the attendance and testimony of witnesses, including petitioner, 
before such employee so designated and the production of ‘relevant books, 
papers, and documents, and to that end may invoke the aid of any court 
exercising naturalization jurisdiction as specified in section 310 of this. 
title; and any such court may, in the event of neglect or refusal to respond 
to a subpena issued by any such employee so designated .or refusal to. 
testify before such employee so designated issue an order requiring such 
person to appear before such employee so designated, produce relevant 
books, papers, and documents if demanded, and testify; and any failure to 
obey such order of the court may be punished by the court as.a contempt 
thereof. The record of the preliminary examination authorized by this 
subsection shall be admissible as evidence in any final hearing conducted 
by a naturalization court designated in section 310 of this title. 

(c) The record of the preliminary examination upon any petition for 
naturalization may, in the discretion of the Attorney General, be trans- 
mitted to the Attorney General and the recommendation with respect 
thereto of the employee designated to conduct such preliminary examina- 
tion shall when made also be transmitted to the Attorney General. 

(d) The recommendation of the employee designated to conduct any 
such preliminary examination shall be submitted to the court at the hearing 
upon the petition and shall include a recommendation that the petition be 
granted, or denied, or continued, with reasons therefor. In any case in 
which the recommendation of the Attorney General does not agree with 
that of the employee designated to conduct such preliminary examination, 
the recommendations of both such employee and the Attorney General shall 
be submitted to the court at the hearing upon the petition, and the officer 
of the Service in attendance at such hearing shall, at the request of the 
court, present both the views of such employee and those of the Attorney 
General with respect to such petition to the court. The recommendations 
of such employee and cof the Attorney General shall be accompanied by 
duplicate lists containing the names of the petitioners, classified according 
to the character of the recommendations, and signed by such employee or 
the Attorney Generdl, as the case may be. The judge to whom such recom- 
mendations are submitted shall, if he approve such recommendations, enter 
a written order with such exceptions as the judge may deem proper, by 
subscribing his name to each such list when corrected to conform to his con- 
clusions upon such recommendations. One of each such list shall thereafter 
be filed permanently of record in such court and the duplicate of each such 
list shall be sent by the clerk of such court to the Attorney General. 

(e) After the petition for naturalization has been filed in the office of the 
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clerk of court, the petitioner shall not be permitted to withdraw his petition, 
except with the consent of the Attorney General. In cases where the 
Attorney General does not consent to withdrawal of the petition, the court 
shall determine the petition on its merits and enter a final order accord- 
ingly. In cases where the petitioner fails to prosecute his petition, the 
petition shall be decided upon its merits unless the Attorney General moves 
that the petition be dismissed for lack of prosecution. 

(£) As to each period and place of residence in the State in which the 
petitioner resides at the time of filing the petition, during the entire period 
of at least six months immediately preceding the date of filing the petition, 
there shall be included in the petition for naturalization the affidavits of 
at least two credible witnesses, citizens of the United States, stating that 
each has personally known the petitioner to have been a resident at such 
place for such period, and that the petitioner is and during all such periods 
has been a person of good moral character, attached to the principles of the 
Constitution of the United States, and well disposed to the good order 
and ħappiness of the United States. 

(g) At the hearing on the petition, residence in the State in which the 
petitioner resides at the time of filing the petition, for at least six months 
immediately preceding the date of filing the petition, and the other qualifi- 
cations-řéquired by subsection (a) of section 316 during such residence 
shall be proved by the oral testimony of at least two credible witnesses, 


“citizens of the United States, in addition to the affidavits required by sub- 


section (f) of this section to be included in the petition. At the hearing, 
residence and physical presence within the United States during the five- 
year period required by section 316 (a), but outside the State, or within 
the State but prior to the six months immediately preceding the date of 


filing the petition, and the other qualifications required by subsection (a) 


of section 316 during such period at such places, shall be proved either 
by depositions taken in accordance with subsection (d) of section 332, or 
oral testimony, of at least two such witnesses for each place of residence. 

(h) Notwithstanding the provisions of subsections (f) and (g) of this 
section, the requirements of subsection (a) of section 316 as to the peti- 
tioner’s residence, good moral character, attachment to the principles of the 
Constitution of the United States, and disposition toward the good order 
and happiness of the United States may be established by any evidence 
satisfactory to the naturalization court in those cases under -subsection (b) ` 
of section 316 in which the alien has been absent from the United States be- 
cause of his employment by or contract with the Government of the United 
States or an American institution of research, recognized as such by the 
Attorney General, or employment by an American firm or corporation 
engaged in whole or in part in the development of foreign trade and com- 
merce of the United States or a subsidiary thereof, or employment by a 


public international organization in which the United States participates. 
Í ° 
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. (i) (1) A petitioner for naturalization who removes from the juris- 
diction of the court in which his petition for naturalization is pending 
may, at any time thereafter, make application to the court for transfer of 
the petition to a naturalization court exercising jurisdiction over the 
petitioner’s place of residence, or to any other naturalization court if the 
petition was not required to be filed in a naturalization court exercising 
jurisdiction over the petitioner’s place of residence: Provided, That such 
transfer shall not be made without the consent of the Attorney General, 
and of the court to which the petition is transferred. 

(2) Where transfer of the petition is authorized the clerk of court in 
which the petition was filed shall forward a certified copy of the petition 
and the original record in the case to the clerk of court to which the 
‘ petition is transferred, and proceedings on the petition shall thereafter 
continue as though the petition had originally been filed in the court to 
which transferred, except that the court to which the petition is transferred 
may in its discretion, require the production. of two credible United States 
citizen witnesses to testify as to the petitioner’s qualifications for naturaliza- 
tion since the date of such transfer. 


FINAL HEARING IN OPEN COURT UPON PETITIONS FOR NATURALIZATION; FINAL 
ORDER UNDER THE HAND OF THE COURT ENTERED UPON RECORD; 
EXAMINATION OF PETITIONER AND WITNESSES 
BEFORE THE COURT 


Src. 336. (a) Every final hearing upon a petition for naturalization 
shall be had in open court before a judge or judges thereof, and every final 
order which may be made upon such petition shall be under the hand of the 
court and entered in full upon a record kept for that purpose, and upon 
such final hearing of such petition the petitioner and the witnesses, except 
as provided in subsection (b) of this section, shall be examined under oath 
before the court and in the presence of the court. If the petitioner is 
prevented by sickness or other disability from being in open court for the 
final hearing upon a petition for naturalization, such final hearing may be 
had before a judge or judges of the court at such place as may be designated 
by the court. 

(b) The requirement of subsection (a) of this section for the examina- 
tion of the petitioner and the witnesses under oath before the court and in 
the presence of the court shall not apply in any case where an employee 
designated under section 335 (b) has conducted the preliminary examina- 
tion authorized by subsection (b) of section 335; except that the court may, 
in its discretion, and shall, upon demand of the petitioner, require the 
examination of the petitioner and the witnesses under oath before the court 
and in the presence of the court. 

(c) Except as otherwise specifically provided in this title, no final ian 
ing shall be held on any petition for naturalization nor shall any person 
be naturalized nor shall any certificate of naturalization be issued by any 
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‘court within a period-of thirty days after the filing of the petition for 


naturalization. The Attorney General may waive such period in an indi- 
vidual case if he finds that the waiver will be in the public interest and will 
promote the security of the United States. Notwithstanding any other 
provisions of this title, but except as provided in sections 328 (b) (2) and 
329 (b) (5), in any case in which the final hearing on any petition for 
naturalization is scheduled to be held within sixty days preceding the 
holding of a general election within the territorial jurisdiction of the 
naturalization court, such final hearing may be held, but the petitioner 
shall not be permitted to take the oath required in section 337 (a) of this 
title prior to the tenth day next following such general election. In any 
case in which the oath is not taken at the time of the final hearing, the 
petitioner shall not be a citizen of the United States until such oath has 
been taken. 

(d) The Attorney General shall have the right to appear before any 
court in any naturalization proceedings for the purpose of cross-examining | 
the petitioner and the witnesses produced in support of the petition con- 
cerning any matter touching or in any way affecting the petitioner’s right 
to admission to citizenship, and shall have the right to call witnesses, includ- 
ing the petitioner, produce evidence, and be heard in opposition to, or in 
favor of, the granting of any petition in naturalization proceedings. 

(e) The clerk of court shall, if the petitioner requests it at the time of 
filing the petition for naturalization, issue a subpena for the witnesses 
named by such petitioner to appear upon the day. set for the final hearing, 
but in case such witnesses cannot be produced upon the final hearing other 
witnesses may be summoned upon notice to the Attorney General, in such 
manner and at such time as the Attorney General may by regulation pre- 
scribe. If it should appear after the petition has been filed that any of the 
verifying witnesses thereto are not competent, and it further appears ‘that 
the petitioner has acted in good faith in producing such witnesses found 
to be incompetent, other witnesses may be substituted in accordance with 
such regulations. 

(f) It shall be lawful at the time and as a part of the naturalization 
of any person, for the court, in its discretion, upon the bona fide prayer 
of the petitioner included in the petition for naturalization of such person, 
to. make a decree changing the name of said person, and the certificate of 
naturalization shall be issued in accordance therewith. 


OATH OF RENUNCIATION AND ALLEGIANCE 
Sec. 3837. (a) A person who has petitioned for naturalization shall, 
in order to be and before being admitted to citizenship, take in open court 
an oath (1) to support the Constitution of the United States; (2) to re- 
nounce and abjure absolutely and entirely all allegiance and fidelity to any 
foreign prince, potentate, state, or sovereignty of whom or which the 
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petitioner was before a subject or citizen; (3) to support and defend the 
Constitution and the laws of the United Statés against all enemies, foreign 
and domestic; (4) to bear true faith and allegiance to the same; and (5) 
(A) to bear arms on behalf of the United States when required by the law, 
or (B) to perform noncombatant service in the Armed Forces of the United 
States when required by the law, or (C) to perform work of national im- 
portance under civilian direction when required by the law. Any such 
person shall be required to take an oath containing the substance of clauses 
(1) through (5) of the preceding sentence, except that a person who shows 
by clear and convincing evidence to the satisfaction of the naturalization 
court that he is opposed to the bearing of arms in the Armed Forces of the 
United States by reason of religious training and belief shall be required to 
take an oath containing the substance of clauses (1) through (4) and 
clauses (5) (B) and (5) (C), and a person who skows by clear and con- 
vineing evidence to the satisfaction of the naturalization court that he is 
opposed to any type of service in the Armed Forces of the United States by 
reason of religious training and belief shall be required to take an oath 
containing the substance of clauses (1) through (4) and clause (5) (C). 
The term ‘‘religious training and belief’’ as used in this section shall mean 
an individual’s belief in a relation to a Supreme Being involving duties 
superior to those arising from any human relation, but does not include 
essentially political, sociological, or philosophical views or a merely personal 
moral code.. In the case of the naturalization of a child under the pro- 
visions of section 322 or 323 of this title the naturalization court may waive 
the taking of the oath if in the opinion of the court the child is unable to 
understand its meaning. 

(b) In case the person petitioning for naturalization has borne any 
hereditary title, or has been of any of the orders of nobility in any foreign 
state, the petitioner shall in addition to complying with the requirements 
of subsection (a) of this section, make under oath in open court in the 
eourt in which the petition for naturalization is made, an express renuncia- 
tion of such title or order of nobility, and such renunciation shall be re- 
corded in the court as a part of such proceedings. 

(c) If the petitioner is prevented by sickness or other disability from 
being in open court, the oath required-to be taken by subsection (a) of this 


section may be taken before a judge of the court af such place.as may be 


designated by the court. 


CERTIFICATE OF NATURALIZATION; CONTENTS 


Sec. 338. A person admitted to citizenship by a naturalization court 


in conformity with the provisions of this title shall be entitled upon such 
admission to receive from the clerk of such court a certificate of naturaliza- 
tion, which shall contain substantially the following information: Number 
of petition for naturalization ; number of certificate of naturalization; date 
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of naturalization; name, signature, place of residence, autographed photo- 
graph, and personal description of the naturalized person, including age, 
sex, marital status, and country of former nationality; title, venue, and lo- 
eation of the naturalization court; statement that the court, having found 
that the petitioner intends to reside permanently in the United States except 
in cases falling within the provisions of section 824 (a) of this title, had 
complied in all respects with all of the applicable provisions of the natural- 
ization laws of the United States, and was entitled to be admitted a citizen 
of the United States of America, thereupon ordered that the petitioner be 
admitted as a citizen of the United States of America; attestation of the 
clerk of the naturalization court; and seal of the court. 


FUNCTIONS AND DUTIES OF CLERKS 


Src. 339. (a) Itshall be the duty of the clerk of each and every natural- 
ization court to forward to the Attorney General a duplicate of each peti- 
tion for naturalization within thirty days after the close of the month in 
which such petition was filed, and to forward to the Attorney General certi- 
fied copies of such other proceedings and orders instituted in or issued out 
of said court affecting or relating to the naturalization of persons as may 
be required from time to time by the Attorney General. 

(b) It shall be the duty of the clerk of each and every naturalization 
court to issue to any person admitted by such court to citizenship a certifi- 
cate of naturalization and to forward to the Attorney General within thirty 
days after the close of the month in which such certificate was issued, a 
duplicate thereof, and to make and keep on file in the clerk’s office a stub 
for each certificate so issued, whereon shall be entered a memorandum of 
all the essential facts set forth in such certificate, and to forward a duplicate 
of each such stub to the Attorney General within thirty days after the close 
of the month in which such certificate was issued. 

(c) It shall be the duty of the clerk of each and every patuenlieation 
court to report to the Attorney General, within thirty days after the close 
of the month in which the final hearing and decision of the court was had, 
the name and number of the petition of each and every person who shall be 

, denied naturalization together with the cause of such denial. 

(d) Clerks of courts shall be responsible for all blank certificates of 
naturalization received by them from time to time from the Attorney Gen- 
eral, and shall account to the Attorney General for them whenever required 
to do so. No certificate of naturalization received by any clerk of court 
which may be defaced or injured in such manner as to prevent its use as 
herein provided shall in any case be destroyed, but such certificates shall be 
returned to the Attorney General. 

(e) It shall be the duty of the clerk of each and every naturalization. 
court to cause to be filed in chronological order in separate volumes, in- 
dexed, consecutively numbered, and made a part of the records of such 
court, all declarations of intention and petitions for naturalization. 
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REVOCATION OF NATURALIZATION 


Sec. 840. (a) It shall be the duty of the United States district attor- 
neys for the respective districts, upon affidavit showing good cause there- - 
for, to institute proceedings in any court specified in subsection (a) of 
section 310 of this title in the judicial district in which the naturalized 
citizen may reside at the time of bringing suit, for the purpose of revoking 
and setting aside the order admitting such person to citizenship and cancel- 
ing the certificate of naturalization on the ground that such order and 
certificate of naturalization were procured by concealment of a material 
fact or by willful misrepresentation, and such revocation and setting aside 
of the order admitting such person to citizenship and such canceling of 
certificate of naturalization shall be effective as of the original date of the 
order and certificate, respectively : Provided, That refusal on the part of a 


‘ naturalized citizen within a period of ten years following his naturalization 


s 


to testify as a witness in any proceeding before a congressional committee 
concerning his subversive activities, in a case where such person has been 
convicted of contempt for such refusal, shall be held to constitute a ground 
for revocation of such person’s naturalization under this subsection as 
having been procured by concealment of a material fact or by willful mis- 
representation. If the naturalized citizen does not reside in any judicial 
district in the United States at the time of bringing such suit, the proceed- 
ings may be instituted in the United States District Court for the District 
of Columbia or in the United States district court in the judicial district in 
which such person last had his residence. 

(b) The party to whom was granted the naturalization alleged to have 
been procured by concealment of a material fact or by willful misrepresen- 
tation shall, in any such proceedings under subsection (a) of this section, 
have sixty days’ personal notice, unless waived by such party, in which to 
make answer to the petition of the United States; and if such naturalized 
person be absent from the United States or from the judicial district in 
which such person last had his residence, such notice shall be given either 
by personal service upon him or by publication in the manner provided 
for the service of summons by publication or upon absentees by the laws 
of the State or the place where such suit is brought. 

(ce) If a person who shall have been naturalized after the effective date 
of this Act shall within five years next following such naturalization be- 
come a member of or affiliated with any organization, membership in or 
affiliation with which at the time of naturalization would have precluded 
such person from naturalization under the provisions of section 313, it shall 
be considered prima facie evidence that such person was not attached to 
the principles of the Constitution of the United States and was not well 
disposed to the good order and happiness of the United States at the time 
of naturalization, and, in the absence of countervailing evidence, it shall be 
sufficient in the proper proceeding to authorize the revocation and setting 
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aside of the order admitting such person to citizenship and the cancellation 
of the certificate of naturalization as having been obtained by concealment 
of a material fact or by willful misrepresentation, and such revocation and 
setting aside of the order admitting such person to citizenship and such can- 
celing of certificate of naturalization shall be effective as of the original date 
of the order and certificate, respectively. 

(d) If a person who shall have been naturalized shall, within five years 
after such naturalization, return to the country of his nativity, or go to any 
other foreign country, and take permanent residence therein, it shall be 
considered prima facie evidence of a lack of intention on the part of such 


` person to reside permanently in the United States at the time of filing his 


petition for naturalization, and, in the absence of countervailing evidence, 
it shall be sufficient in the proper proceeding to authorize the revocation 
and setting aside of the order admitting such person to citizenship and the 
eancellation of the certificate of naturalization as having been obtained by 
concealment of a material fact or by willful misrepresentation, and such 
revocation and setting aside of the order admitting such person to citizen- 
ship and such canceling of certificate of naturalization shall be effective as 
of the original date of the order and certificate, respectively. The diplo- 
matic and consular officers of the United States in foreign countries shall 
from time to time, through the Department of State, furnish the Depart- 
ment of Justice with statements of the names of those persons within their ` 
respective jurisdictions who have been so naturalized and who have taken 
permanent residence in the country of their nativity, or in any other 
foreign country, and such statements, duly certified, shall be admissible in 
evidence in all courts in proceedings to revoke and set aside the order ad- 
mitting to citizenship and to cancel the certificate of naturalization. 

(e) The revocation and setting aside of the order admitting any person 
to citizenship and canceling his certificate of naturalization under the 
provisions of subsection (a) of section 338 of the Nationality Act of 1940 
shall not, where such action takes place after the effective date of this Act, 
result in the loss of citizenship or any right or privilege of citizenship which 
would have been derived by or been available to a wife or minor child of 
the naturalized person had such naturalization not been revoked: Provided, 
That this subsection shall not apply in any case in which the revocation and 
setting aside of the order was the result of actual fraud. 

(£) Any person who claims United States citizenship through the natu- 
ralization of a parent or spouse in whose case there is a revocation and set- 
ting aside of the order admitting such parent or spouse to citizenship under 
the provisions of subsection (a) of this section on the ground that the order 
and certificate of naturalization were procured by concealment of a ma- 
terial fact or by willful misrepresentation shall be deemed to have lost and 
to lose his citizenship and any right or privilege of citizenship which he 
may have, now has, or may hereafter acquire under and by virtue of such 
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naturalization of such parent or spouse, regardless of whether such person 
is residing within or without the United States at the time of the revocation 
and setting aside of the order admitting such parent or spouse to citizen- 
ship. Any person who claims United States citizenship through the natu- 
ralization of a parent or spouse in whose case there is a revocation and set- 
ting aside of the order admitting such parent or spouse to citizenship and 
the cancellation of the certificate of naturalization under the provisions of 
subsections (c) or (d) of this section, or under the provisions of section 329 
(ce) of this title on any ground other than that the order and certificate of 
naturalization were procured by concealment of a material fact or by 
willful misrepresentation, shall be deemed to have lost and to lose his 
citizenship and any right or privilege of citizenship which would have been 
enjoyed by such person had there not been a revocation and setting aside 
of the order admitting such parent or spouse to citizenship and the cancella- 
tion of the certificate of naturalization, unless such person is residing in 
the United States at the time of the revocation and setting aside of the order 
admitting such parent or spouse to citizenship and the cancellation of the 
certificate of naturalization. 

(g) When a person shall be convicted under section 1425 of title 18 
of the United States Code of knowingly procuring naturalization in viola- 
tion of law, the court in which such conviction is had shall thereupon re- 
voke, set aside, and declare void the final order admitting such person to 
citizenship, and shall declare the certificate of naturalization of such person 
to be canceled. Jurisdiction is hereby conferred on the courts having 
jurisdiction of the trial of such offense to make such adjudication. 

(h) Whenever an order admitting an alien to citizenship shall be revoked 
and set aside or a certificate of naturalization shall be canceled, or both, 
as provided in this section, the court in which such judgment or decree is 
rendered shall make an order canceling such certificate and shall send a 
certified copy of such order to the Attorney General. In case such certifi- 
eate was not originally issued by the court making such order, it shall direct 
the clerk of court in which the order is revoked and set aside to transmit a 
copy of such order and judgment to the court out of which such certificate 
of naturalization shall have been originally issued. It shall thereupon be 
the duty of the clerk of the court receiving such certified copy of the order 
and judgment of the court to enter the same of record and to cancel such 
- original certificate of naturalization, if there be any, upon the records and 
to notify the Attorney General of the entry of such order and of such 
cancellation. A person holding a certificate of naturalization or citizenship 
which has been canceled as provided by this section shall upon notice by the 
court by which the decree of cancellation was made, or by the Attorney 
General, surrender the same to the Attorney General. 

‘ (i) The provisions of this section shall apply not only to any naturaliza- 
tion granted and to certificates of naturalization and citizenship issued 
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under the provisions of this title, but to any naturalization heretofore 
granted by any court, and to all certificates of naturalization and citizen- 
ship which may have been issued heretofore by any court or by the Commis- 
sioner based upon naturalization granted by any court, or by a designated 
representative of the Commissioner under the provisions of section 702 of 
the Nationality Act of 1940, as amended, or by such designated representa- 
tive under any other act. 

(j) Nothing contained in this section-shall be regarded as limiting, 
denying, or restricting the power of any naturalization court, by or in 
which a person has been naturalized, to correct, reopen, alter, modify, or 
vacate its judgment or decree naturalizing such person, during the term of 
such court or within the time prescribed by the rules of procedure or 
statutes governing the jurisdiction of the court to take such action. 


CERTIFICATES OF CITIZENSHIP; PROCEDURE 


Sec. 341. A person who claims to have derived United States citizen- 
ship through the naturalization of a parent or through the naturalization 
or citizenship of a husband, or who is a citizen of the United States by 
virtue of the provisions of section 1998 of the United States Revised 
Statutes, or of section 1993 of the United States Revised Statutes, as 
amended by section 1 cf the Act of May 24, 1934 (48 Stat. 797), or who is a 
citizen of the United States by virtue of the provisions of subsection (c), 
(d), (e), (g), or (i) of section 201 of the Nationality Act of 1940, as 


‘ amended (54 Stat. 1138; 8 U. S. C. 601), or of the Act of May 7, 1934 (48 


Stat. 667), or of paragraph (3), (4), (5), or (7) of section 301 (a) of this 
title, or under the provisions of the Act of August 4, 1987 (50 Stat. 558), or 
under the provisions. of section 203 or 205 of the Nationality Act of 1940 
(54 Stat. 1139; 8 U. S. C. 608, 605), or under the provisions of section 303 
of this title, may apply to the Attorney General for a certificate of citizen- 
ship. Upon proof to the satisfaction of the Attorney General that the 
applicant is a citizen, and that the applicant’s alleged citizenship was 
derived as claimed, or acquired, as the case may be, and upon taking and 
subscribing before a member of the Service within the United States to the 
oath of allegiance required by this Act of a petitioner for naturalization, 
such individual shall be furnished by the Attorney General with a certifi- 
cate of citizenship, but only if such individual is at the time within the 
United States. 


CANCELLATION OF CERTIFICATES ISSUED BY THE ATTORNEY GENERAL, THE 
COMMISSIONER OR A DEPUTY COMMISSIONER; ACTION NOT TO 
` AFFECT CITIZENSHIP STATUS 


Sec. 842. The Attorney General is authorized to cancel any certificate 
of citizenship, certificate of naturalization, copy of a declaration of in- 
tention, or other certificate, document or record heretofore issued or made 
by the Commissioner or a Deputy Commissioner or hereafter made by the 
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Attorney General if it shall appear to the Attorney General’s satisfaction 
that such document or record was illegally or fraudulently obtained from, 
or was created through illegality or by fraud practiced upon, him or the 
Commissioner or a Deputy Commissioner; but the person for or to whom 
such document or record has been issued or made shall be given at such 
person’s last-known place of address written notice of the intention to 
cancel such document or record with the reasons therefor and shall be 
given at least sixty days in which to show cause why such document or `. 
record should not be canceled. The cancellation under this section of any 
document purporting to show the citizenship status of the person to whom 
it was issued shall affect only the document and not the citizenship status 
of the person in whose name the document was issued. 


DOCUMENTS AND COPIES ISSUED BY THE ATTORNEY GENERAL 


Sec. 348. (a) A person who claims to have been naturalized in the 
United States under section 323 of the Nationality Act of 1940 may make 
application to the Attorney General for a certificate of naturalization. 
Upon proof to the satisfaction of the Attorney General that the applicant 
is a citizen and that he has been naturalized as claimed in the application, 
such individual shall be furnished a certificate of naturalization by the 
Attorney General, but only if the applicant i is at the time within the United 
States. 

(b) If any certificate of naturalization or citizenship issued to any 
citizen or any declaration of intention furnished to any declarant is lost, 
mutilated, or destroyed, the citizen or declarant may make application to 
the Attorney General for a new certificate or declaration. If the Attorney 
General finds that the certificate or declaration is lost, mutilated, or de- 
stroyed, he shall issue to the applicant a new certificate or declaration. If 
the certificate or declaration has been mutilated, it shall be surrendered to 
the Attorney General before the applicant may receive such new certificate 
or declaration. If the certificate or declaration has been lost, the applicant 
or any other person who shall have, or may come into possession of it is 
hereby required to surrender it to the Attorney General. 

(c) The Attorney General shall issue for any naturalized citizen, on 
such citizen’s application therefor, a special certificate of naturalization 
for use by such citizen only for the purpose of obtaining recognition as a 
citizen of the United States by a foreign state. Such certificate when is- 
sued shall be furnished to the Secretary of State for transmission to the 
proper authority in such foreign state. 

(d) If the name of any naturalized citizen has, subsequent to natu- 
ralization, been changed by order of any court of competent jurisdiction, or 
by marriage, the citizen may make application for a new certificate of 
naturalization in the new name of such citizen. If the Attorney General 
finds the name of the applicant to have been changed as claimed, the At- 
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torney General shall issue to the applicant a new certificate and shall notify 
the naturalization court of such action, 

(e) The Attorney General is authorized to make and issue certifications 
of any part of the naturalization records of any court, or of any certificate 
of naturalization or citizenship, for use in complying with any statute, 
State or Federal, or in any judicial proceeding. No such certification shall 
be made by any clerk of court except upon order of the court. 


FISCAL PROVISIONS - 


Sno. 844. (a) The clerk of court shall charge, collect, and account for 
the following fees: 


(1) For making, filing, and docketing a petition for naturalization, $10, 
including the final hearing on such petition, if such hearing be held, and a 
certificate of naturalization, if the issuance of such certificate is authorized 
by the naturalization court. 

(2) For receiving and filing a declaration of intention, and issuing a 
duplicate thereof, $5: 


(b) The Attorney General shall charge, collect, and account for the 
following fees: 


(1) For application for a certificate of naturalization or declaration of 
intention in lieu of a certificate or declaration alleged to have been lost, 
mutilated, or destroyed, $5. 

(2) For application for a certificate of citizenship, $5. 

(3) For application for the issuance of a special certificate of citizen- 
ship to obtain recognition, $5. 

(4) For application for a certificate of naturalization under section 323 
of the Nationality Act of 1940, or under section 343 (a) of this title, $5. 

(5) For application for a certificate of citizenship in changed name, $5. 

(6) Reasonable fees in cases where such fees have not been established 
by law, to cover the cost of furnishing copies, whether certified or un- 
certified, of any part of the records, or information from the records, of 
the Service. - Such fees shall not exceed a maximum of 25 cents per folio 
of one hundred words, with a minimum fee of 50 cents for any one such 
service, in addition to a fee of $1 for any official certification furnished 
under seal. No such fee shall be required from officers or agencies of the 
United States or of any State or any subdivision thereof, for such copies 
or information furnished for official use in connection with the official 
duties of such officers or agencies. 

(7) Notwithstanding the preceding provisions of this subsection, no fee 
shall be charged or collected for an application for declaration of intention 
or a certificate of naturalization in lieu of a declaration or a certificate 
alleged to have been lost, mutilated, or destroyed, submitted by a person 
who was a member of the military or naval forces of the United States at 
any time after April 20, 1898, and before July 5, 1902; or at any time after 
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April 5, 1917, and before November 12, 1918; or who served on the Mexican 
border as a member of the Regular Army or National Guard between June 
1916 and April 1917; or who has served or hereafter serves in the military, 
air, or naval forces of the United States after September 16, 1940, and who 
was not at any time during such period or thereafter separated from such 
forces under other than honorable conditions, who was not a conscientious 
objector who performed no military duty whatever or refused to wear the 
uniform, or who was not at any time during such period or thereafter dis- 
charged from such military, air, or naval forces on account of alienage. 


(c) The clerk of any naturalization court specified in subsection (a) of 
section 310 (except the courts specified in subsection (d) of this section) 
shall account for and pay over to the Attorney General one-half of all fees 
up to the sum of $6,000, and all fees in excess of $6,000, collected by any 
such clerk in naturalization proceedings in any fiscal year. 

(d) The clerk of any United States district court (except in Alaska 
and in the District Court of the Virgin Islands of the United States and 
in the District Court of Guam) shall account for and pay over to the 
Attorney General all fees collected by any such clerk in naturalization 
proceedings: Provided, however, That the clerk of the District Court of 
the Virgin Islands of the United States and of the District Court of Guam 
shall report but shall not be required to pay over tc the Attorney General 
the fees collected by any such clerk in naturalization proceédings. 

(e) The accounting required by subsections (e) and (d) of this section 
shall be made and the fees paid over to the Attorney General by such 
respective clerks in their quarterly accounts which they are hereby re- 
quired to render to the Attorney General within thirty days from the close 
of each quarter of each and every fiscal year, in accordance with regula- 
tions prescribed by the Attorney General. 

(£) The clerks of the various naturalization courts shall pay all addi- 
tiorial clerical force that may be required in performing the duties imposed 
by this title upon clerks of courts from fees retained under the provisions 
of this section by such clerks in naturalization proceedings. 

(g) All fees collected by the Attorney General and all fees paid over to 
the Attorney General by clerks of courts under the provisions of this title 
shall be deposited by the Attorney General in the Treasury of the United 
States: Provided, however, That all fees received from applicants residing 
in the Virgin Islands of the United States, and in Guam, required to be 
paid under subsection (b) of this section, shall be pzid over to the treasury 
of the Virgin Islands and to the treasury of Guam, respectively. 

(h) During the time when the United States is at war no clerk of a 
United States court shali charge or collect a naturalization fee from an 
alien in the military, air, or naval service of the United States for filing a 
petition for naturalization or issuing a certificate of naturalization upon 
admission to citizenship, and no clerk of any State court shall charge or 
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collect any fee for such services unless the laws of the State require such 
charge to be made, in which case nothing more than the portion of the fee 
required to be paid to the State shall be charged or collected. A report 
of all transactions under this subsection shall be made to the Attorney 
General as in the case of other reports required of clerks of courts by this 
title. 

(i) In addition to the other fees required by this title, the petitioner 
for naturalization shall, upon the filing of a petition for naturalization, 
deposit with and pay to the clerk of court a sum of money sufficient to 
cover the expenses of subpenaing and paying the legal fees of any witnesses 
for whom such petitioner may request a subpena, and upon the final dis- 
charge of such witnesses, they shall receive, if they demand the same from 
the clerk, the customary and usual witness fees from the moneys which the 


. petitioner shall have paid to such clerk for such purpose, and the residue, 


if any, shall be returned by the clerk to the petitioner. 


MAIL RELATING TO NATURALIZATION TRANSMITTED FREE OF POSTAGE AND 
REGISTERED 

Src. 345. All mail matter of whatever class, relating to naturalization, 
including duplicate papers required by law or regulation to be sent to the 
Service by clerks of courts addressed to the Department of Justice or the 
Service, or any official thereof, and endorsed ‘‘ Official Business’’, shall be 
transmitted free of postage and, if necessary, by registered mail without 
fee, and so marked. 


AUTHORIZATION GRANTED FOR PUBLICATION AND DISTRIBUTION OF CITIZEN- 
SHIP TEXTBOOKS FROM NATURALIZATION FEES . 

Sec. 346. Authorization is hereby granted for the publication and 
distribution of the citizenship textbook described in subsection (b) of 
section 332 and for the reimbursement of the appropriation of the Depart- 
ment of Justice upon the records of the Treasury Department from the 
naturalization fees deposited in the Treasury through the Service for the 
cost of such publication and distribution, such reimbursement to be. made 
upon statements by the Attorney General of books so published and. dis- 
tributed. 


COMPILATION OF NATURALIZATION STATISTICS AND PAYMENT FOR EQUIPMENT 


Sec. 347. The Attorney General is authorized and directed to prepare 
from the records in the custody of the Service a‘report upon those hereto- 
fore seeking citizenship to show by nationalities their relation to the num- 
bers of aliens annually arriving and to the prevailing census populations 
of the foreign-born, their economic, vocational, and other classification, in 
statistical form, with analytical comment thereon, and to prepare such 
report annually hereafter. Payment for the equipment used in preparing 
such compilation shall be made from the appropriation for the enforcement 
of this Act by the Service. A 
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ADMISSIBILITY IN EVIDENCE OF TESTIMONY AS TO STATEMENTS VOLUNTARILY 
MADE TO OFFICERS OR EMPLOYEES IN THE COURSE OF THEIR OFFICIAL DUTIDS 


Sec. 348. (a) It shall be lawful and admissible as evidence in any pro- 
ceedings founded under this title, or any of the penal or criminal pro- 
visions of any law relating to immigration, naturalization, or citizenship, 
for any officer or employee of the United States to render testimony as to 
any statement voluntarily made to such officer or employee in the course 
of the performance of the official duties of such officer or employee by any 
defendant at the time or subsequent to the alleged commission of any crime 
or offense which may tend to show that such defendant did not have or 
could not have had knowledge of any matter concerning which such de- 
fendant is shown to have made affidavit, or oath, or to have been a witness 
pursuant to such law or laws. 

(b) In case any clerk of court shall refuse or neglect to comply with 
any of the provisions of section 339 (a), (b), or (e), such clerk of court 
shall forfeit and pay to the United States the sum of $25 in each and every 
ease in which such violation or omission occurs and the amount of such 
forfeiture may be recovered by the United States in a civil action against 
such clerk. 

(e) If any clerk of court shall fail to return to the Service or properly 
account for any certificate of naturalization furnished by the Service as 
provided in subsection (d) of section 339, such clerk of court shall be 
liable to the United States in the sum of $50, to be recovered in a civil action, 
for each and every such certificate not properly accounted for or returned. 


CHAPTER 3—Loss or NATIONALITY 
LOSS OF NATIONALITY BY NATIVE-BORN OR NATURALIZED CITIZEN 


Sec. 349. (a) From and after the effective date of this Act a person 
who is `a national of the United States whether by birth or naturalization, 
shall lose his nationality by— 


(1) obtaining naturalization in a foreign state upon his own appli- 
cation, upon an application filed in his behalf by a parent, guardian, 
or duly authorized agent, or through the naturalization of a parent 
having legal custody of such person: Provided, That nationality shall 
not be lost by any person under this section as the result of the 
naturalization of a parent or parents while such person is under the 
age of twenty-one years, or as the result of a naturalization obtained 
on behalf of a person under twenty-one years of age by a parent, 

_ guardian, or duly authorized agent, unless such person shall fail to 
enter the United States to establish a permanent residence prior to his 
twenty-fifth birthday: And provided further, That a person who shall 
have lost nationality prior to January 1, 1948, through the naturaliza- 
tion in a foreign state of a parent or parents, may, within one year from 
the effective date of this Act, apply for a visa and for admission 
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to the United States as a nonquota immigrant under the provisions 
of section 101 (a) (27) (E); or 

(2) taking an oath or making an affirmation or other formal 
declaration of alleeepee to a foreign state or a political subdivision 
thereof; or 

(3) snc: or serving in, the armed forces of a foreign state 
unless; prior to such entry or service, such entry or service is spe- 
cifically authorized in writing by the Secretary of State and the Sec- 
retary of Defense: Provided, That the entry into such service by a 
person prior to the attainment of his eighteenth birthday shall serve 
to expatriate such person only if there exists an option to secure a 
release from such service and such person fails to exercise such Option 
at the attainment of his eighteenth birthday; or 

(4) (A) accepting, serving in, or performing the duties of any 
office, post, or employment under the government of a foreign state 
or a political subdivision thereof, if he has or acquires the nationality 
of such foreign state; or (B) accepting, serving in, or performing 
the duties of any office, post, or employment under the government of 
a foreign state or a political subdivision thereof, for which office, post, 
or employment an oath, affirmation, or declaration of allegiance is 
required; or 

(5) voting in a political election in a foreign state or participating 
in an election or plebiscite to determine the paca toed over. foreign 
territory; or 

(6) making a formal renunciation of nationality pai a diplo- 
matie or consular officer of the United States in a foreign state, in 
such form as may be prescribed by the Secretary of State; or 

(7) making in the United States a formal written renunciation of 
nationality in such form as may be prescribed by, and before such 
officer as may be designated by, the Attorney General, whenever the 
United States shall be in a state of war and the Attorney General 
shall approve such renunciation as not contrary to the interests of 
. national defense; or 

(8) deserting tlie military, air, or naval forces of the United States 
in time of war, if and when he is convicted thereof by court martial 
and as the result of such conviction is dismissed or dishonorably dis- 
charged from the service of such military, air, or naval forces: Pro- 
vided, That, notwithstanding loss of nationality or citizenship under 
the terms of this or previous laws by reason of desertion committed 
in time of war, restoration to active duty with such military, air, or 
naval forces in time of war or the reenlistment or induction of such 
a person in time of war with permission of competent military, air, 
or naval authority shall be deemed to have the immediate effect of 
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restoring such nationality or citizenship heretofore or hereafter so 
lost; or 

(9) committing any act of treason against, or attempting by force 
to overthrow, or bearing arms against, the United States, if and when 
he is convicted thereof by a court martial or by a court of competent 
jurisdiction; or 

(10) departing from or remaining outside of the jurisdiction of the 
United States in time of war or during a period declared by the Presi- 
dent to be a period of national emergency for the purpose of evading 
or avoiding training and service in the military, air, or naval forces 
of the United States. For the purposes of this paragraph failure 
to comply with any provision of any compulsory service laws of the 
United States shall raise the presumption that the departure from 
or absence from the United States was for the purpose of evading or 

. avoiding training and service in the military, air, or naval forces of 

the United States. l 


(b) Any person who commits or performs any act specified in subsection 
(a) shall be conclusively presumed to have done so voluntarily and without 
having been subjected to duress of any kind, if such person at the time of 
the act was a national of the state in which the act was performed and had 
been physically present in such a state for a period or periods totaling ten 
years or more immediately prior to such act. 


DUAL NATIONALS; ‘DIVESTITURE OF NATIONALITY 
Sec. 350. A person who acquired at birth the nationality of the United 
States and of a foreign state and who has voluntarily sought or claimed 
benefits of the nationality of any foreign state shall lose his United States 


nationality by hereafter having a continuous residence for three years in ` 


the foreign state of which he is a national by birth at any time after attain- 
ing the age of twenty-two years unless he shall— 


(1) prior to the expiration of such three-year period, take an oath 
of allegiance to the United States before a United States diplomatic 
or consular officer in a manner prescribed by the Secretary of State; 
and 

(2) have his residence outside of the United States solely for one 
of the reasons set forth in paragraph (1), (2), (4), (5), (6), (7), or 
(8) of section 353, or paragraph (1) or (2) of section 354 of this title: 
Provided, however, That nothing contained in this section shall deprive 
any person of his United States nationality if his foreign residence 
shall begin after he shall have attained the age of sixty years and 
shall have had his residence in the United States for twenty-five years 
after having attained the age of eighteen years. 


as 
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RESTRICTIONS ON EXPATRIATION 

Sec. 351. (a) Except as provided in paragraphs (7), (8), and (9) of 
section 349 of this title, no national of the United States can expatriate 
himself, or be expatriated, under this Act while within the United States 
or any of its outlying possessions, but expatriation shall result from the 
performance within the United States or any of its outlying possessions of 
any of the acts or the fulfillment of any of the conditions specified in this 
chapter if.and when the national thereafter takes up a residence outside 
the United States and its outlying possessions. 

(b) A national who within six months after attaining the age of eighteen 
years asserts his claim to United States nationality, in such manner as the 
Secretary of State shall by regulation prescribe, shall not be deemed to 
have expatriated himself by the commission, prior to his eighteenth birth- 
day, of any of the acts specified in paragraphs (2), (4), (5), and (6) of - 
section 849 (a) of this title. 


LOSS OF NATIONALITY BY NATURALIZED NATIONAL 


Sec. 352. (a) A person who has become a national by naturalization 
shall lose his nationality by— 


(1) having a continuous residence for three years in the territory 
of a foreign state of which he was formerly a national or in which the 
place of his birth is situated, except as provided in section 353 of this 
title, whether such residence commenced before or after the effective 
date of this Act; 

(2) having a continuous residence for five years in any other foreign 
state or states, except as provided in sections 353 and 354 of this title, 
whether such residence commenced before or after the effective date 
of this Act. 


(b) (1) For the purpose of paragraph (1) of subsection (a) of this 
section, the time during which the person had his residence abroad solely 
or principally for a reason or purpose within the scope of any provision of 
séction 358 shall not be counted in computing quantum of residence. 

(2) For the purpose of paragraph (2) of subsection (a) of this section, 
the time during which the person had his residence abroad solely or prin- 
cipally for a reason or purpose within the scope of any provision of see- 
tions 353 and 354 shall not be counted in computing quantum of residence. 


? 
SECTION 352 NOT EFFECTIVE AS TO CERTAIN PERSONS 
Src. 353. Section 352 (a) shall have no application to a national who-— 


(1) has his residence abroad in the employment of the Government 
of the United States; or 

(2) is receiving compensation from the Government of the United 
States and has his residence abroad on account of disability incurred 
in its service; or 
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(3) shall have had his residence in the United States for not less 
than twenty-five years subsequent to his naturalization and shall have 
attained the age of sixty years when the foreign residence is estab- 
lished; or 

(4) had his residence abroad on October 14, 1940, and temporarily 
has his residence abroad, or who thereafter has gone or goes abroad 
and temporarily has his residence abroad, solely or principally to rep- 
resent a bona fide American educational, scientific, philanthropic, com- 
mercial, financial, or business organization, having its principal office 
or place of business in the United States, or a bona fide religious organi- 
zation having an office and representative in the United States, or an 
international agency of an official character in which the United States 
participates, for which he receives a substantial compensation; or 

(5) las his residence abroad and is prevented from returning to 
the United States exclusively (A) by his own ill health; or (B) by 
the ill health of his parent, spouse, or child who cannot be brought to 
the United States, whose condition requires his personal care and 
attendance: Provided, That in such case the person having his resi- 
dence abroad shall, at least every six months, register at the appropri- 
ate Foreign Service office and submit evidence satisfactory to the 
Secretary of State that his case continues to meet the requirements of 
this subparagraph ; or (C) by reason of the death of his parent, spouse, 
or child: Provided, That in the case of the death of such parent, 
spouse, or child the person having his residence abroad shall return 
to the United States within six months after the death of such relative; 
or 
(6) has his residence abroad for the purpose of pursuing a full 
course of study of a specialized character or attending full-time an 
institution of learning of a grade above that of a preparatory school: 
Provided, That such residence does not exceed five years; or 

(7) is the spouse or child of an American citizen, and who has his 
residence abroad for the purpose of being with his American citizen 
spouse or parent who has his residence abroad for one of the objects 
or causes specified in paragraph (1), (2), (3), (4), (5), or (6) of 
this section, or paragraph (2) of section 354 of this title; or 

(8) is the spouse or child of an American national by birth who 
while under the age of twenty-one years had his residence in the 
United States for a period of periods totaling ten years, and has his 
residence abroad for the purpose of being with said spouse or parent; 
or 

(9) was born in the United States or one of its outlying possessions, 
who originally had American nationality and who, after having lost 
such nationality through marriage to an alien, reacquired it; or 

(10) has, by Act of Congress or by treaty, United States nationality 
solely by reason of former nationality and birth or residence in an 
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area outside the continental United States: Provided, That subsections 
(b) and (e) of section 404 of the Nationality Act of 1940, as amended 
(8 U. S. C. 804 (b) and (¢)), shall not be held to be or to have been 
applicable to persons defined in this paragraph. 


SECTION 352 (4) (2) NOT APPLICABLE AS TO CERTAIN PERSONS 


Sec. 354. Section 352 (a) (2) of this title shall have no application to 
a national— 


(1) who is a veteran of the Spanish-American War, World War I, 
or World War I, and the spouse, children, and dependent parents 
of such veteran whether such residence in the territory of a foreign 
state or states commenced before or after the effective date of this 
Act: Provided, That any such veteran who upon the date of the en- 
actment of this Act has had his residence continuously in the territory 
of a foreign state of which he was formerly a national or in which the 
place of his birth is situated for three years or more, and who has 
retained his United States nationality solely by reason of the pro- 
visions of section 406 (h) of the Nationality Act of 1940, shall not be 
subject to the provisions or requirements of section 852(a) (1) of this 
title: Provided further, That the provisions of section 404 (c) of the 
Nationality Act of 1940, as amended, shall not be held to be or to have 
been applicable to veterans of World War II; 

(2) who has established to the satisfaction of the Secretary of State, 
as evidenced by possession of a valid unexpired United States pass- 
port or other valid document issued by the Secretary of State, that 
his residence is temporarily outside of the United States for the pur- 
pose of (A) carrying on a commercial enterprise which in the opinion 
of the Secretary of State will directly and substantially benefit 
American trade or commerce; or. (B) carrying on scientific research 
on behalf of an institution accredited by the Secretary of State and 
engaged in research which in the opinion of the Secretary of State is 
directly and substantially beneficial to the interests of the United 
States; or (C) engaging in such work or activities, under such unique 
or unusual circurastances, as may be determined by the Secretary of 
State to be directly and substantially beneficial to the interests of the 
United States; : 

(3) who is the widow or widower of a citizen of the United States 
and who has attained the age of sixty years, and who has had a resi- 
dence outside of the United States and its outlying possessions for a 
period of not less than ten years during all of which period a marriage 
relationship has existed with a spouse who has had a residence outside 
of the United States and its outlying possessions in an occupation or 
capacity of the type designated in paragraphs (1), (2), (8), (4), or 
(5) (A) of section 353, or paragraphs (1), (2), or (4) of this section; 
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(4) who has attained the age of sixty years, and has had a residence 
outside of the United States and its outlying possessions for not less 
than ten years, during all of which period he has been engaged in an 
occupation of the type designated in paragraphs (1), (2), or (4) of 
section: 353, or paragraph (2) of this section, and who is in bona fide 
retirement from such occupation ; or 

(5) who shall have had his residence in the United States for not 
less than twenty-five years subsequent to his naturalization and prior 
to the establishment of his foreign residence. 


LOSS OF AMERICAN NATIONALITY THROUGH PARENT'S EXPATRIATION; NOT 
EFFECTIVE UNTIL PERSON ATTAINS AGE OF TWENTY-FIVE YEARS 


Sec. 355. A person having United States nationality, who is under the 
age of twenty-one and whese residence is in a foreign state with or under 
the legal custody of a parent who hereafter loses United States nationality 
under section 850 or 352 of this title, shall also lose his United States na- 
tionality if such person has or acquires the nationality of such foreign ’state: 
Provided, That, in such case, United States nationality shall not be lost as . 
the result of loss of United States nationality by the parent unless and 
until the person attains the age of twenty-five years without having estab; 
lished his residence in the United States. 


NATIONALITY LOST SOLELY FROM PERFORMANCE OF ACTS OR FULFILLMENT 
OF CONDITIONS 


Sec. 356. The loss of nationality under this chapter shall result solely 
from the performance by a national of the acts or fulfillment of the con- 
ditions specified in this chapter. 


APPLICATION OF TREATIES; EXCEPTIONS 


Sec. 357. Nothing in this title shall be applied in contravention of 
the provisions of any treaty or convention to which the United States is 
a party and which has been ratified by the Senate upon the effective date 
of this title: Provided, however, That no woman who was a national of 
the United States shall be deemed to have lost her nationality solely by '’ 
reason of her marriage to an alien on or after September 22, 1922, or to an 
alien racially ineligible to citizenship on or after March 3, 1931, or, in the 
case of a woman who was a United States citizen at birth, through residence 
abroad following such marriage, notwithstanding the provisions of any 
existing treaty or convention. 


CHAPTER 4—MISCELLANEOUS 


CERTIFICATE OF DIPLOMATIC OR CONSULAR OFFICER OF THE UNITED STATES 
AS TO LOSS OF AMERICAN NATIONALITY UNDER CHAPTER IV, 
NATIONALITY ACT OF 1340, OR UNDER CHAPTER 3 
OF THIS TITLE 


Sec. 358. Whenever a diplomatic or consular officer of the United 
States has reason to believe that a person while in a foreign state has lost 
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his United States nationality under any provision of chapter 3 of this 
title, or under any provision of chapter IV of the Nationality Act of 1940, 
as amended, he shall certify the facts upon which such belief is based to 
the Department of State, in writing, under regulations prescribed by the 
Secretary of State. If the report of the diplomatie or consular officer 
is approved by the Secretary of State, a copy of the certificate shall be 
forwarded to the Attorney General, for his information, and the diplo- 
matic or consular office in which the report was made shall be directed 
to forward a copy of the certificate to the person to whom it relates. 


CERTIFICATE OF NATIONALITY TO BE ISSUED BY THE SECRETARY OF STATE FOR 

A PERSON NOT A NATURALIZED CITIZEN OF THE UNITED STATES 
FOR USE IN PROCEEDINGS OF A FOREIGN STATE 
` Sec. 859. The Secretary of State is hereby authorized to issue, in his 
discretion and in accordance with rules and regulations prescribed by him, 
a certificate of nationality for any person not a naturalized citizen of the 
United States who presents satisfactory evidence that he is an American 
national and that such certificate is needed for use in judicial or ad- 
ministrative proceedings in a foreign state. .Such certificate shall be 
solely for use in the case for which it was issued and shall be transmitted 
by the Secretary of State through appropriate official channels to the 
judicial or administrative officers of the foreign state in which it is to be 
used. 


PROCEEDINGS FOR DECLARATION OF UNITED STATES NATIONALITY IN THE 
EVENT OF DENIAL OF RIGHTS AND PRIVILEGES AS NATIONAL 

Sec. 860. (a) If any person who is within the United States claims a 
right or privilege as a national of the United States and is denied such 
right or privilege by any department or independent agency, or official 
thereof, upon the ground that he is not a national of the United States, 
such person may institute an acticn under the provisions of section 2201 
of title 28, United States Code, against the head of such department or 
independent agency for a judgment declaring him to be a national of the 
United States, except that no such action may be instituted in any case 
if the issue of such person’s status as a national of the United States (1) 
arose by reason of, or in connection with any exclusion proceeding under 
the provisions of this or any other act, or (2) is in issue in any such ex- 
clusion proceeding. An action under this subsection may be instituted 
only within five years after the final administrative denial of such right 
or privilege and shall be filed in the district court of the United States 
for the district in which such person resides or claims a residence, and 
jurisdiction over such officials in such cases is hereby conferred upon those 
courts. - 

(b) If any person who is not within the United States claims a right 
or privilege as a national of the United States and is denied such right or 
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privilege by any department or independent agency, or official thereof, 
upon the ground that he is not a national of the United States, such person 
may maké application to a diplomatic or consular officer of the United 
States in the foreign country in which he is residing for a certificate of 
identity for the purpose of traveling to a port of entry in the United States 
and applying for admission. Upon proof to the satisfaction of such diplo- 
matic or consular officer that such application is made in good faith and 
has a substantial basis, he shall issue to such person a certificate of identity. 
From any denial of an application for such certificate the applicant shall 
be entitled to an appeal to the Secretary of State, who, if he approves the 
denial, shall state in writing his reasons for his decision. The Secretary 
of State shall prescribe rules and regulations for the issuance of certificates 
of identity as above provided. The provisions of this subsection shall be 
applicable only to a person who at some time prior to his application for ` 
the certificate of identity has been physically present in the United States, 
or to a person under sixteen years of age who was born abroad of a 
United States citizen parent. 

(c) A person who has been issued a certificate of identity under the 
provisions of subsection (b), and while in possession thereof, may apply 
for admission to the United States at any port of entry, and shall be 
subject to all the provisions of this Act relating to the conduct of proceed- 
ings involving aliens seeking admission to the United States. A final 
determination by the Attorney General that any such person is not en- 
titled to admission to the United States shall be subject to review by any 
court of competent jurisdiction in habeas corpus proceedings and not other- 
wise., Any person described in this section who is finally excluded from 
admission to the United States shall be subject to all the provisions of this 
Act relating to aliens seeking admission to the United States. 


TITLE IV—MISCELLANEOUS 
JOINT CONGRESSIONAL COMMITTEE 


Sec. 401. (a) There is hereby established a joint congressional com- 
mittee to be known as the Joint Committee on Immigration and Nationality 
Policy (hereinafter referred to as the ‘‘Committee’’) to be composed of 
ten members as follows: (1) five raembers who are members of the Com- 
mittee on the Judiciary of the Senate, three from the majority and two 
from the minority party to be appointed by the President of the Senate ; 
and (2) five mermbers who are members of the Committee on the Judiciary 
of the House of Representatives, three from the majority and two from 
the minority party to be appointed by the Speaker of the House of Rep- 
resentatives. 
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(b) No person shall continue to serve as a member of the Committee 
after he has ceased to be a member of the Committee on the Judiciary of 
either the Senate or the House of Representatives. 

(c) A vacancy in the membership of the Committee shall be filled in 
the same manner as the original selection and the Committee shall elect a 
Chairman from among its members. 

(d) It shall be the function of the Committee to make a continuous 
study of (1) the administration of this Act, and its effect on the national 
security, the economy, and the social welfare of the United States, and 
(2) such conditions within or without the United States which in the 
opinion of the Committee might have any bearing on the immigration and 
nationality policy of the United States. 

(e) The Committee shall make from time to time a report to the Senate 
and the House of Representatives concerning. the results of its studies 
together with such recommendations as it may deem desirable. 

(£) The Secretary of State and the Attorney General shall without 
delay submit to the Committee all regulations, instructions, and all other 
information as requested by the Committee relative to the administration 
of this Act; and the Secretary of State and the Attorney General shall 
consult with the Committee from time to time with respect to thee activities 
under this Act. 

(g) The Committee or any duly authorized hcnni thereof is 
authorized to hold such hearings; to sit and act at such times and places; 
to require by subpena or otherwise the attendance of such witnesses and 
the production of such books, papers, and documents; to administer such 
oaths; to take such testimony; to procure such printing and binding as it 
deems advisable. The provisions of sections 102 and 104, inclusive, of the 
Revised Statutes shall apply in case of any failure of any witnesses to com- 
ply with any subpena or to testify when summoned under the authority of 
this Act. 

(h) The members of the Committee shall serve without compensation 
in addition to that received for their services as Members of Congress but 
they shall be reimbursed for travel, subsistence, and other expenses in- 
curred by them in the performance of the duties vested in the Committee 
other than expenses in connection with meetings of the Committee held 
in the District of Columbia during such times as the Congress is in session. 

(i) The Committee is authorized, without regard to the civil service 
laws or the Classification Act of 1949, to appoint and fix the compensation 
of such clerks, experts, consultants, and clerical and stenographic assistants 
- as it deems necessary and advisable. The Committee is authorized to 
reimburse the members of its staff for travel, subsistence and the other 
necessary expenses incurred by them in the performance of the duties 
vested in the Committee other than expenses in connection with meetings 
of the Committee held in the District of Columbia during such times as 
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the Congress isin session. The chairman of the Committee on the Judiciary 
of the Senate and the chairman of the Committee on the Judiciary of the 
House of Representatives may assign members of the staff of the said com- 
mittees to serve on the staff of the Committee, without additional compen- 
sation, except for the reimbursement of expenses incurred by such staff 
members as prescribed in this subsection. 

(j) The expenses of the Committee shall be paid one-half from the 
contingent fund of the Senate and one-half from the contingent fund of 
the House of Representatives, upon vouchers signed by the Chairman of 
the Committee or by any member of the Committee duly authorized by 
the Chairman. 

(k) This section shall take effect on the date of the enactment of this Act. 


AMENDMENTS TO OTHER LAWS 


Sec. 402. (a) Section 1546 of title 18 of the United States Code is 
amended to read as follows: 


“$ 1546. Fraud and misuse of visas, permits, and other entry documents 


‘Whoever, knowingly forges, counterfeits, alters, or falsely makes any 
immigrant or nonimmigrant visa, permit, or other document required for 
entry into the United States, or utters, uses, attempts to use, possesses, 
obtains, accepts, or receives any such visa, permit, or document, knowing 
it to be forged, counterfeited, altered, or falsely made, or to have been 
procured by means of any false claim or statement, or to have been other- 
wise procured by fraud or unlawfully obtained; or 

‘Whoever, except under direction of the Attorney General or the Com- 
missioner of the Immigration and Naturalization Service, or other proper 
officer, knowingly possesses any blank permit, or engraves, sells, brings into 
the United States, or has in his control or possession any plate in the like- 
ness of a plate designed for the printing of permits, or makes any print, 
photograph, or impression in the likeness of any immigrant or nonimmigrant 
visa, permit or other document required for entry into the United States, 
or has in his possession a distinctive paper which has been adopted by the 
Attorney General or the Commissioner of the Immigration and Naturaliza- 
tion Service for the printing of such visas, permits, or documents; or 

‘Whoever, when applying for an immigrant or nonimmigrant visa, 
permit, or other document required for entry into the United States, or 
for-admission to the United States personates another, or falsely appears 
in the name of a deceased individual, or evades or attempts to evade the 
immigration laws by appearing under an assumed or fictitious name without 
disclosing his true identity, or sells or otherwise disposes of, or offers to 
sell or otherwise dispose of, or utters, such visa, permit, or other document, 
to any person not authorized by law to receive such document; or 

‘Whoever knowingly makes under oath any false statement with re- 
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spect to a material fact in any application, affidavit, or other document re- 
quired by the immigration laws or regulations prescribed thereunder, or 
knowingly presents any such application, affidavit, or other document con- 
taining any such false statement— 

‘Shall be fined not more than $2,000 or imprisoned not more than five 
years, or both.’’ 


(b) Chapter 69 of title 18, United States Code, is amended by adding 
after section 1428 the following new section: 


“Suc, 1429. Penalties for neglect or refusal to answer subpena. 


‘Any person who has been subpenaed under the provisions of subsection 
(e) of section 336 of the Immigration and Nationality Act to appear at the 
final hearing of a petition for naturalization, and who shall neglect or 
refuse to so appear and to testify, if in the power of such person to do so, 
shall be fined not more than $5,000 or imprisoned not more than five years, 
or both.” 


(c) Section 1114 of title 18, United States Code, is amending by deleting 
the language ‘‘any immigrant inspector ór any immigration patrol in- 
spector’’ and by substituting therefor the language ‘‘any immigration 
officer’’. 

(d) Subsection (c) of section 8 of the Act of June 8, 1938 (52 Stat. 
631; 22 U. S. C. 611-621), entitled “‘An Act to require the registration 
of certain persons employed by agencies to disseminate propaganda in 
the United States, and for other purposes’’, as amended, is hereby further 
amended by deleting the language ‘‘sections 19 and 20 of the Immigration 
Act of 1917 (39 Stat. 889, 890), as amended.’’ and by substituting therefor 
the language ‘“‘sections 241, 242, and 243 of the Immigration and Na- 
tionality Act.’’ 

(e) Section 4 of the Act of June 30, 1950 (Public Law 597, Bighty-first 
Congress, second session), entitled ‘‘An Act to provide for the enlistment 
of aliens in the regular army’’ is amended to read as follows: 


“Src, 4. Notwithstanding the dates or periods of service specified and 
designated in section 329 of the Immigration and Nationality Act, the 
provisions of that section are applicable to aliens enlisted or reenlisted 
pursuant to the provisions of this Act and who have completed five or 
more years of military service, if honorably discharged therefrom. Any 
alien enlisted or reenlisted pursuant to the provisions of this Act who 
subsequently enters the United States, American Samoa, Swains Island, 
or the Canal Zone, pursuant to military orders shall, if otherwise qualified 
for citizenship, and after completion of five or more years of military 
‘service, if honorably discharged therefrom, be deemed to have been law- 
fully admitted to the United States for permanent residence within the 
meaning of such section 329 (a).’’ 
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(£) Section 201 of the Act of January 27, 1948 (Publie Law 402, 
Eightieth Congress, second session, 62 Stat. 6) entitled ‘‘An Act to pro- 


mote the better understanding of the United States among the peoples, 


of the world and to strengthen cooperative international relations’’ is 
amended to read as follows: 


“Sro. 201. The Secretary is authorized to provide for interchanges on 
a reciprocal basis between the United States and other countries of students, 
trainees, teachers, guest instructors, professors, and leaders in fields of 
specialized knowledge or skill and shall wherever possible provide these 
interchanges by using the services of existing reputable agencies which are 
successfully engaged in such activity. The Secretary may provide for 
orientation courses and other appropriate services for such persons from 
other countries upon their arrival in the United States, and for such 
persons going to other countries from the United States. When any 
country fails or refuses to cooperate in such program on a basis of reciprocity 
the Secretary shall terminate or limit such program, with respect to such 
country, to the extent he deems to be advisable in the interests of the United 
States. The persons specified in this section shall be admitted as non- 
immigrants under section 101 (a) (15) of the Immigration and Nationality 
Act, for such time and under such conditions as may be prescribed by 
regulations promulgated by the Secretary of State and the Attorney Gen- 
eral. A person admitted under this section who fails to maintain the 
status under which he was admitted or who fails to depart from the United 
States at the expiration of the time for which he was admitted, or who 
engages in activities of a political nature detrimental to the interests of the 
United States, or in activities not consistent with the security of the United 
States, shall, upon the warrant of the Attorney General, be, taken into 


custody and promptly deported pursuant to sections 241, 242, and 248. 


of the Immigration and Nationality Act. Deportation proceedings under 
this section shall be summary and the findings of the Attorney General as 


z 


to matters of fact shall be conclusive. Such persons shall not be eligible | 


for suspension of deportation under section 244 of the Immigration and 
Nationality Act.’’ 


(g) Paragraph 7 of section 1 of the Act of February 4, 1887, as amended 
(24 Stat. 379; 54 Stat. 899; 62 Stat. 602; 49 U. S. C. 1 (7)), is further 
amended by deleting the words ‘‘inimigration inspectors” and by substitut- 
ing therefor the words ‘‘immigration officers’’. 

(h) (1) The first sentence of subsection (c) of section 3 of the Act 
of June 25, 1948, as amended (62 Stat: 1009; 64 Stat. 219), is amended 
by deleting therefrom the language ‘‘from the immigration quota for the 
country of the alien’s nationality as defined in section 12 of the Immigra- 
tion Act of May 26, 1924 (8 U. S. ©. 212)” and by substituting therefor 
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the language ‘‘from the annual quota to which an immigrant is charge- 
able as provided in section 202 of the Immigration and Nationality Act,”’. 

(2) The second proviso to subsection (c) of section 3 of the Act of June 
25, 1948, as amended (62 Stat. 1009; 64 Stat. 219), is amended by deleting 
the language ‘‘as defined in section 6 of the Act of May 26, 1924, as 
amended (8 U. S. C. 206),’’ and by substituting therefor ‘‘as provided in 
section 203 (a) (4) of the Immigration and Nationality Act,’’. , 

(3) The proviso to section 4 (a) of the Act of June 25, 1948, as 
amended, is amended by deleting the language ‘‘the immigration quota of 
the country of the alien’s nationality as defined in section 12 of the Immi- 
gration Act of May 26, 1924,’’ and by substituting therefor the language 
“the annual quota to which an immigrant is chargeable as provided in 
section 202 of the Immigration and Nationality Act,’’. 

(4) Section 5 of the Act of June 25, 1948, as amended (62 Stat. 1009; 
Public Law 60, Highty-second Congress), is amended to read as follows: 


“Sec. 5. The quota to which an alien is chargeable for the purposes 
of this Act shall be determined in accordance with the provisions of sec- 
tion 202 of the Immigration and Nationality Act and no eligible displaced 
person shall be issued an immigrant visa if he is known or believed by the 
consular officer to be subject to exclusion from the United States under 
any provision of the immigration laws, with the exception of section 212 
(a) (14) of the Immigration and Nationality Act; and all eligible dis- 
placed persons, eligible displaced orphans and orphans under section 2 
(£) shall be exempt from paying visa fees and head taxes.” 


(5) Section 6 of the Act of June 25, 1948, as amended (62 Stat. 1009; 
64 Stat. 219), is further amended by deleting the language ‘‘section 6 of 
the Immigration Act of 1924, as amended (8 U. S. C. 206),’’ and by sub- 
stituting therefor the language ‘‘section 203 of the Immigration and 
Nationality Act,’’. The last sentence of section 6 of the Act of June 25, 
1948, is amended by deleting the language ‘‘sections 19 and 20 of the 
Immigration Act of February 5, 1917, as amended.’’ and by substituting 
therefor the language ‘‘sections 241, 242, and 248 of the Immigration and 
Nationality Act.’’ 

(6) The first sentence of subsection (a) of section 12 of the Act of 
June 25, 1948, as amended (62 Stat. 1009; 64 Stat. 219), is amended by 
deleting the language ‘‘section 12 of the Act of May 26, 1924, as amended,” 
and by substituting therefor the language ‘‘section 202 of the Immigration 
and Nationality Act,’’. Subsection (b) of section 12 of the Act of June 
25, 1948, as amended (62 Stat. 1009; 64 Stat. 219), is amended by deleting 
the language ‘‘section 11 (£) of the Immigration Act of May 26, 1924 
(8 U. 8. C. 211),’? and by substituting therefor the language ‘‘section 201 
of the Immigration and Nationality Act,’’. Subsection (b) of section 12 
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of the Act of June 25, 1948, as amended, is amended by deleting the 
language ‘‘from the immigration quota of the country of nationality of the 
person who receives the visa as defined in section 12 of the Immigration 
Act of May 26, 1924 (8 U. S. C. 212)” and by substituting therefor the 
language ‘‘from the annual quota to which the person who receives the 
visa is chargeable as provided in section 202 of the Immigration and 
Nationality Act’’. The last sentence of subsection (c) of section 12 of the 
Act of June 25, 1948, as amended, is further amended to read as follows: 


“These provisions of section 5 of this Act which relate to section 212 


(a) (14) of the Immigration and Nationality Act shall be applicable to 


persons whose admission is authorized under the provisions of this section.’’ 


(i) (1) Section 1 of the Act of March 2, 1931 (46 Stat. 1467; 8 U. S. C. 
109a), is amended by deleting the word ‘‘inspectors’’ and by substituting 
therefor the words ‘‘immigration officers’’. 

(2) The Act of August 22, 1940 (54 Stat. 858; 8 U. S. ©. 109e), is 
amended by deleting the word ‘‘inspectors’’ and by substituting therefor 
the words ‘‘immigration officers’’. 

(j) Public Law 114, Highty-second Congress, first session, is hereby 
amended to read as follows: 


“That a person who, while a citizen of the United States, has lost 
citizenship of the United States solely by reason of having voted in a 
political election or plebiscite held in Italy between January 1, 1946, 
and April 18, 1948, inclusive, and who has not subsequent to such voting 
committed any act which, had he remained a citizen, would have operated 
to expatriate him, may be naturalized by taking, prior to two years from 
the enactment of this Act, before any naturalization court specified in 
subsection (a) of section 310 of the Immigration and Nationality Act, or 
before any diplomatic or consular officer of the United States abroad, the 
oath required by section 337 of the Immigration and Nationality Act. 
Certified copies of such oath shall be sent by such diplomatic or consular 
officer or such court to the Department of State and to the Department of 
Justice. Such person shall have, from and after naturalization under 
this section, the same citizenship status as. that which existed immediately 
prior to its loss: Provided, That no such person shall be eligible to take 
the oath required by section 387 of the Immigration and Nationality Act 
unless he shall first take an oath before any naturalization court specified 
in subsection (a) of section 310 of the Immigration and Nationality Act, 
or before any diplomatic or consular officer of the United States abroad, 
that he has done nothing to promote the cause of communism. The illegal 
or fraudulent procurement of naturalization under this amendment shall 
be subject to cancellation in the same manner as provided in section 340 
of the Immigration and Nationality Act. 


a 


OFFICIAL DOCUMENTS i 83 


“Sec. 2. The Act of August 7, 1946 Cae Law 614; 60 Stat. 866), 
is hereby repealed.”’ 
LAWS REPEALED 
Sec. 403. (a) The following Acts and all amendments thereto and 
parts of Acts and all amendments thereto are repealed: 


(1) Section 2164 of the Revised Statutes (8 U. S. C. 185); 

(2) Act of February 26, 1885 (23 Stat. 382); | 

(3) Second paragraph under the heading ‘‘Treasury Department’’ in 
Act of October 19, 1888 (25 Stat. 567; 8 U. S. C. 140); 

(4) Second and fourth sentences of section 7 of the Act of March 3, 
1891 (26 Stat. 1085; 8 U. S. C. 101); 

(5) Section 8 of Act of March 3, 1893 (27 Stat. 570; 8 U. S. C. 172); 

(6) The last paragraph of section 10 of Act of April 30, 1900 (81 Stat: 
143; 48 U. S. C. 504); 

(7) Section 3 of Act of April 29, 1902 (32 Stat. 177) ; 

(8) The proviso to the paragraph headed ‘‘Bureau of Immigration” 
under caption ‘‘Department of Commerce and Labor” in Act of February 
3, 1905 (33 Stat. 684) ; 

(9) The proviso to the paragraph headed ‘Enforcement of Chinese 
Exclusion Act’’. under caption ‘‘Department of Commerce and Labor” in 
Act of March 3, 1905 (33 Stat. 1182) ; 

(10) Section 2 (e) of Act of February 9, 1909 (35 Stat. ors 42 Stat. 
596; 21 U. S. C. 175); 

(11) The last proviso to the first paragraph headed «Expenses of Regu- 
lating Immigration” under caption ‘‘ Department of Commerce. and Labor’’ 
in the Act of March 4, 1909 (35 Stat. 982; 8 U. S. C. 183); 

(12) The proviso to the first paragraph headed ‘‘Immigration Service’’ 
under caption ‘‘Department of Commerce and Labor’’ in the Act of March 
4, 1911 (36 Stat. 1442) ; 

(13) Act of February 5, 1917 (89 Stat. 874) ; 

(14)Section 5b of Act of March 2, 1917 (39 Stat. 951; 48 Stat. 1245; 
48 U. 8. C. 733a-1) ; 

(15) Act of May 22, 1918 (40 Stat. 559; 22 U. S. C. 223-226b) ; 

(16) Act of October 16, 1918 (40 Stat. 1012; 8 U. S. C. 187); 

(17) Joint resolution of October 19, 1918 (40 Stat. 1014) ; 

(18) Act of May 10, 1920 (41 Stat. 593; 8 U. S. C. 157) ; 

“(19) Act of December 26, 1920 (41 Stat. 1082; 8 U. S. C. 170) ; 

(20) The proviso to the paragraph headed ‘‘Expenses, Passport Con- 
trol Act’’ in the Act of March 2, 1921 (41 Stat. 1217; 22 U. S. C. 227); 

(21) Act of May 19, 1921 (42 Stat. 5); 

(22) Joint resolution of December 27, 1922 (42 Stat. 1065) ; 

(23) Act of May 26, 1924 (48 Stat. 153); 

(24) Act of February 25, 1925 (43 Stat. 976; 8 U. 5. C. 202 (i)); 
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(25) The last proviso to the paragraph headed ‘‘Bureau of Immigra- 
tion’’ in title IV of the Act of February 27, 1925 (43 Stat. 1049; 8 U.S. c. 
110); 

(26: Section 7 (d) of the Act of May 20, 1926 (44 Stat. 572; 49 U. S. C. 
177 (d)); 

(27: Act of May 26, 1926 (44 Stat. 657; 8 U. S. ©. 281); 

(28: Act of May 26, 1926 (44 Stat. 654; 8 U. S. C. 241-246) ; 

(29: Act of April 2, 1928 (45 Stat. 401; 8 U. S. C. 226a) ; 

(80: Act of March 4, 1929 (45 Stat. 1551; 8 U. S. C. 180-180d) ; -. 

(31: Act of February 18, 1931 (46 Stat. 1171; 8 U. S. C. 156a); 

(32°: Act of March 17, 1932 (47 Stat. 67; 8 U. S. C. 187b-d) ; a 

(83) Section 7 of Act of May 25, 1932 (47 Stat. 166; 8 U. 8. C. 181); 

(84: Act of July 2, 1932 (47 Stat. 571; 8 U. S. C. 368b); 

(351 Sections 8 and 14 of the Act of March 24, 1934, as amended (48 
Stat. <62; 48 U. S. C. 1288; 48 Stat. 464; 48 U. S. C. 1244); 

(361 Section 3 of the Act of May 14, 1937 (50 Stat. 165; 8 U. S. C. 
218a) ; f l 

(371 Act of August 19, 1937 (50 Stat. 696, ch. 698) ; 

(381 Act of July 27,1939 (53 Stat. 1183; 48 U. S. C. 1251-1257) ; 

(39) Title IIT of Act of June 28, 1940 (54 Stat. 673; 8 U. S. C. 451- 


460) ; l l 3 


(40) Act of July 2, 1940 (54 Stat. 715-716) ; 

(41! Section 2 of Act of August 16, 1940 (54 Stat. 788) ; 

(42) Act of October 14, 1940 (54 Stat. 1137); 

(43) Act of June 20, 1941 (55 Stat. 252; 22 U. S. C. 228, 229); 

(441 Section 2 of Act of December 11, 1943 (57 Stat. 601; 8 U. S.C. 
212a); ' 

(45) Sections 4 and 5 of Act of July 2, 1946 (60 Stat. 417; 8 U. S. ©. 
212b, 212e) ; 

(46) Section 5 of the Act of May 31, 1947 (61 Stat. 122; 8 U. S. Gi 
732a); 

(47) The paragraph headed ‘‘General provisions—Department of Jus- 


tice” in Chapter III of the Supplemental Appropriation Act, 1951 (Publie . 


Law €43, Highty-first Congress) ; 


(48) The Act of March 28, 1951 (Public Law 14, Highty-aetond Congress, 
first s2ssion). 


(b) Except as otherwise provided in section 405, all other laws, or parts _ 
of laws, in conflict or inconsistent with this Act are, to the extent of such. 
conflict or inconsistency, repealed. 


AUTHORIZATION OF APPROPRIATIONS 


Src. 404. There are authorized to be appropriated such sums as may 
be necessary to carry out the provisions of this Act. 
bad 


y 


st 


, Seems aa 
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SAVING CLAUSES 


Xeo. 405. (a) Nothing contained in this Act, unless otherwise specifically 
provided therein, shall be construed to affect the validity of any declara- 
tion of intention, petition for naturalization, certificate of naturalization, 
certificate of citizenship, warrant of arrest, order or warrant of deporta- 
tion, order of exclusion, or other document or proceeding which shall 
be valid at the time this Act shall take effect; or to affect any prosecution, 
suit, action, or proceedings, civil or criminal, brought, or any status, con- 
dition, right in process of acquisition, act, thing, liability, obligation, or 
matter, civil or criminal, done or existing, at the time this Act shall take 
effect; but as to all such prosecutions, suits, actions, proceedings, statutes, 
conditions, rights, acts, things, liabilities, obligations, or matters the statutes 
or parts of statutes repealed by this Act are, unless otherwise specifically 
provided therein, hereby continued in force and effect. When an immi- 
grant, in possession of an unexpired immigrant visa issued prior to the 
effective date of this Act, makes application for admission, his admis- 
sibility shall be determined under the provisions of law in effect on the 
date of the issuance of such visa. An application for suspension of de- 
portation under section 19 of the Immigration Act of 1917, as amended, 
or for adjustment of status under section 4 of the Displaced Persons Act 
of 1948, as amended, which is pending on the date of enactment of this 
Act, shall be ae as a proctomag within the meaning of this sub- 
section. 

(b) Except as otherwise specifically provided in title III, any petition 
for naturalization heretofore filed which may be pending at the time this 
Act shall take effect shall be heard and determined in accordance with the 
requirements of law in effect when such petition was filed. 

(c) Except as otherwise specifically provided in this Act, the repeal 
of any statute by this Act shall not terminate nationality heretofore law- 
fully acquired nor restore nationality heretofore lost under any law of 
the United States or any treaty to which the United States may have been 
a party. 

(da) Except as otherwise specifically provided in this Act, or any amend- 
ment thereto, fees, charges and prices for purposes specified in title V 


. of the Independent Offices Appropriation Act, 1952 (Public Law 187, 


Highty-second Congress, approved August 31, 1951), may be fixed and 
established in the manner and by the head of any Federal Agency as 
specified in that Act. 

(e) This Act shall not be construed . to repeal, alter, or amend section 
281 (a) of the Act of April 30, 1946 (60 Stat. 148; 22 U. S. C. 1281 (a)), 
the Act of June 20, 1949 (Public Law 110, section 8, Eighty-first Congress, 
first session; 63 Stat. 208), the Act of June 5, 1950 (Publie Law 535, 
Highty-first Congress, second session), nor title V of the Agricultural Act 
of 1949, as amended (Public Law 78, Highty-second Congress, first session), 

e 
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SEPARABILITY 

Sec. 406. If any particular provision of this Act, or the application 

thereof to any person or circumstance, is held invalid, the remainder of the 

Act and the application of such provision to other persons or r circumstances 
shall not be affected thereby. i 


EFFECTIVE DATE 
Sec. 407. Except as provided in subsection (k) of section 401, this 
Act shall take efect at 12:01 ante meridian United States Eastern Stand- 
ard Time on the one hundred eightieth day immediately following the date 


of its enactment. 
SAM RAYBURN 


Speaker of the House of Representatives. . 


' ALBEN W. BARKLEY 
Vice President of the United States and 
President of the Senate. - 


In the House of Representatives, U.S. 
R June 26, 1952. 


` The House of Representatives having proceeded to reconsider the bill 
(H. R. 5678) entitled ‘‘An Act to revise the laws ralating to immigration, 
‘ naturalization; and nationality; and for other purposes,’’ returned by the 


R 
Bg o 


President of the United States with his objections, to the House of Repre- 


i sentatives, in which it originated, it was 
os Resolved, That the said bill pass, two-thirds of the House of beak 
„tives agreeing to pass the same. 
Attest :- i . RALPH R ROBERTS 
i Clerk. 


I certify that this Act originated in the House oz Representatives. 
RALPH R ROBERTS 
l Clerk. 
In the Senate of the United States, 
June 27, 1952. 


The Senate having proceędəd to reconsider the bill (H. R. 5678 entitled — 


‘An Act to revise the laws relating to immigration, naturalization, and 
nationality; and for other purposes’’, returned by the President of the 
United States with his objections, to the House of Representatives, in which 


æ 


it originated, and passed by the House of Representatives on reconsidera- ` 


tion of the same, it was 
Resolved, That the said bill pass, two-thirds of the Senators present 
having voted in the affirmative. i 
Attest: LESLIE L BIFFLE 
. Secretary. 
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THE OUTLAWRY OF WAR AND THE LAW OF WAR 


By Quincy Wricet 


Of the Board of Editors 


This title appears to be self-contradictory. How can there be a law of 
war if war is outlawed? This apparent contradiction disappears, how- 
over, if the distinction between ‘‘war in the legal sense’’ and ‘‘war in the 
material sense’’ is kept in mind. War in the legal sense has been in large 
measure ‘‘outlawed’’; that is, the international law conventionally accepted 
by most states no longer recognizes that large-scale hostilities may consti- 
tute a ‘‘state of war” in which the belligerents are legally equal.? Such 
hostilities may, however, occur constituting war in the material sense, and 
“laws of war’’ may regulate such activities. This has, in fact, long been 
the situation within the state. Al states ‘‘outlaw’’ domestic insurrection, 
rebellion and civil strife, yet if these events occur, they apply the laws of 
war to the hostilities involved in their efforts at suppression. The first 


` modern codification of the law of war was, in fact, issued by the United . 


States to apply to civil strife? Lieber’s Code, however, distinguished the 
applicability of the rules of land warfare in international war and in 
civil war: 


When humanity induces the adoption of the rules of regular war 
toward rebels, whether the adoption is partial or entire, it does in no 
way whatever, imply a partial or complete acknowledgment of their 
government, if they have set up one, or of them, as an independent 
and sovereign power. ... Nor does the adoption of the rules of war 
toward rebels imply an engagement with them extending beyond the 
limits of these rules. ... Treating, in the field, the rebellious enemy 
according to the law and usages of war has never prevented a legiti- 
mate government from trying the leaders of the rebellion or chief 
rebels for high treason, and from treating them accordingly, unless 
they are included in a general amnesty.* 


1 The Three Friends (1897), 166 U. S. 1; Nelson, J., dissenting in The Prize Cases 
(1862), 2 Black 690; Quincy Wright, ‘‘The Status of Germany and the Peace Procla- 
mation,’’ this JOURNAL, Vol. 46 (1952), p. 803. 

2 United Nations Charter, Art. 2, pars. 4, 5, 6; Trial of Major War Criminals before 
the International Military Tribunal, Vol. I (Nuremberg, 1947), pp. 219 ff, 

3 Instructions for the Government of the Armies of the United States in the Field, 
General Order 100, War Department, Adjutant General’s Office (Washington, April 
24, 1863) (Lieber’s Code). ahs 

4 Ibid., pars. 152, 153, 154. Recognition of the belligerency of the South by the 
United States protected individuals ‘‘levying war’’ against the United States from 
prosecution for treason only in respect to acts in the area of rebellion, during the 
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The relation of the international community to an aggressor is analogous 
to the relation of the national state to rebels.’ 

Jurists have always recognized logical difficulties in attributing a legal 
character to war in the sense of regulated hostilities which any sovereign 
state can initiate at discretion, during which the belligerents have equal 
rights, and as a result of which tha victor can attribute to himself rights 
of the vanquished. Even if they have admitted the first two of these 
characteristics, they have tended to require something beyond mere physi- 
cal capacity to effect the last. To jurists, right in the realm of law cannot 
be identical with might in the realm of fact;7 consequently for the law to 
recognize that superior might can, in and of itself, provide a foundation 
for transfer of rights approaches a contradiction in terms. A right means 
an interest protected by the law. For the law to affirm that a person 
subject to it can help himself to the rights of another subject whenever 
he has the physical power to do so seems to deny that the interest thus 
transferred is a right, and, therefore, if all interests may be transferred 
from one person to another in this way, to deny that there is a law binding 
them. 

For this reason the jurists, philosophers, and theologians of the Middle 
Ages perceived a legal necessity to distinguish between the just and the 
unjust side in a war, and to deny that the latter could derive rights from 
the war. The same distinction was made by the classical writers on inter- 
national law as a principle of natural law and was supported by the in- 
ference, giving it a certain positive sanction, that non-belligerents should 
do nothing to hamper the cause of the just side or to help the cause of the 
unjust side.® It was anticipated that this rule of discriminatory non- 





period of rebellion, and within the scope of belligerent rights. U. S. v. Greathouse 
(1863), 4 Sawyer 457; Francis Wharton, A Treatise on Criminal Law (8th ed., Phila- 
delphia, 1880), sec. 1799. 

5 Wright, loc. cit., p. 304. 

6 Charles Cheney Hyde, International Law (2nd ed., Boston, Little, Brown, 1945), 
Vol. I, pp. 356 ff.; George Grafton Wilson, International Law (8rd ed., St. Paul, West, 
1939), pp. 307, 442 ff.; Quincy Wright, Legal Problems in the Far Eastern Conflict 
(New York, Institute of Pacific Relations, 1941), p. 91; H. Lauterpacht, ‘‘The Principle 

of Non-Recognition in International Law,’’ ibid., pp. 130 ff.; Recognition in Interna- 
tional Law (Cambridge, 1947), pp. 410 ff. 

1 Lauterpacht, Recognition, p. 427; Q. Wright, Mandates under the League of Nations 
(University of Chicago Press, 1930), pp. 372, 506; Legal Problems in the Far Eastern 
Conflict, pp. 7 ff.; A Study of War (University of Chicago Press, 1942), pp. 863 f. 


8 Robert Regout, La Doctrine de la guerre juste (Paris, 1935); John Eppstein, The | 


Catholic Tradition of the Law of Nations (Washington, 1935) ; Joachim von Elbe, ‘‘ The 
Evolution of the Conception of the Just War,’’ this JOURNAL, Vol. 33 (1939), p. 685; 
Wright, A Study of War, pp. 885 ff. Lauterpacht considers the maxim, Eg injuria jus 
non oritur, one of the fundamental maxims of jurisprudence, Recognition, pp. 420 ff. 

9 Grotius, De Jure Belli ac Pacis, Bk. II, Ch. 20, sec. 40, pars. 1, 4; Ch. 25, see. 6; 
Bk. III, Ch. 17, sec. 3, par. 1; Vattel, Le droit des gens, Bk. II, Ch. 1, see. 4; Bk. III, 
Ch. 7, secs. 106, 107; Wright, A Study of War, pp. 333 f. 
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belligerency would usually prevent the unjust side from winning. His- 
tory has given some justification to this anticipation, because adhesion to 
this rule, frequently as a justification for pursuing the policy of balancing 
power, has usually resulted in such coalitions against aggressors as 
eventually to prevent their victory.?° 

The concept of the bellum justum (that war is in principle forbidden 
and permitted only as a reaction against a delict, and consequently that it 
is outlawed in the sense of a duel in which the belligerents are equal) has 
been asserted, even by positivists, as a necessary principle of international 
law. Thus Hans Kelsen writes: 


(If the unlimited interference in the sphere of another’s interest called 
‘‘war’’ is not in principle forbidden by general international law, if 
any state is at liberty to resort to war against any other state, then 
international law fails to protect the sphere of interests of the states 
subjected to its order; the states have no protected sphere of interests 
at all; and the condition of affairs created by so-called international 
law cannot be a legal state. Whether or not international law can be 
considered as true law depends upon whether it is possible to interpret 
international law in the sense of a theory of bellum justum, whether 
it is possible to assume that, according to general international law, 
war is in principle forbidden, being permitted only as a sanction, that 
is, as a reaction against a delici.*+ 


Kelsen notes that the assertion by many jurists that reprisals or limited 
interference in the sphere of interest of another state are permissible only 
as a sanction, but that war or unlimited interference in the sphere of 
interest of another state is permissible at discretion attributes to the inter- 
national legal order the character of a social order in which ‘‘petty thievery 
is punished while armed robbery goes free.” He admits that such a legal 
order is logically not impossible, but is politically very improbable. Con- 
sequently, he considers the acceptance of the bellum justum by positive 
international law as a political rather than a scientific decision.*? 

The political conditions of the eighteenth and nineteenth centuries doubt- 
less militated against acceptance of the bellum justum theory, and favored 
the opposing concept of neutrality and a political balance of power, but 
political conditions of the twentieth century have had an opposite effect. 
As a result the Hague Convention on the Pacific Settlement of Interna- 
tional Disputes, the League of Nations Covenant, the Kellogg-Briand Pact, 
and the United Nations Charter have manifested with progressively greater 
precision acceptance by virtually all states of the bellum justum theory. 


10 Wright, ibid., pp. 756 ff.; ‘‘International Law and the Balance of Power,’’ this 
JOURNAL, Vol. 37 (1943), pp. 97 ff.; ‘Accomplishments and Expectations of World 
Organization,’’ Yale Law Journal, Vol. 45 (1946), pp. 876 ff. 

11 Hans Kelsen, Law and Peace in International Relations (Cambridge, Harvard Uni- 
versity Press, 1942), p. 52. 

12 Ibid., p. 54, 13 Above, note 10. 
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Deductions from this theory, such as the Stimson Doctrine opposing recog- 
nition of fruits of aggression, non-neutral non-belligerency by most states 
during hostilities, trial after hostilities for the crime of initiating aggres- 
sive war, and, most of all, detailed provisions for organizing collective 
security to deter or stop aggression, havé attested to the legal validity of 
the outlawry of war.” 

Public opinion, more influenced by the actual occurrence of hostilities 
than by the legal character attributed to them and the practical conse- 
quences drawn from that attribution, have been sceptical of the outlawry 
of war. Assuming that law must have an effectiveness, which, in fact, it 
often lacks, public opinion has concluded that because hostilities have con- 
tinued to occur on a large scale, war cannot have been ‘‘outlawed.’’ This 
opinion is not entirely unreasonable. While jural law can exist with a 
certain amount of violation, doubtless prolonged and excessive ineffective- 
ness of law tends to it obsolescence.*® Consequently some jurists have 
joined the laity in questioning the value of elaborate deductions from the 
principles, solemnly accepted by most nations, designed to outlaw war. 
There is always a tendency, especially in a feeble legal community, to pursue 
the scientific method of inducing law from observed behavior rather than 
the juristic method of deducing what behavior ought to be from the law. 
However, as the natural scientists recognize, events can hardly be de- 
scribed without a theory determining what is important and what should 
be looked for. Deduction and induction supplement one another.** The 
‘factual behavior’’ which is said to demonstrate that war is not outlawed 


‘ean hardly be said to have that effect until it is discovered by deduction . 


what behavior would conform to the outlawry of war. Only when that 
is done can observations be made to determine the effectiveness of the rule 
of law. To some the Korean ‘‘war’’ and United Nations reaction to it 
demonstrate the effectiveness of the outlawry of war, and to others the 
reverse.?? 


14 Wright, A Study of War, pp. 891 ff.; above, note 2; Josef Kunz considers the bellum 
justum an ethieal rather than a juridical theory and notes that the medieval concept, 
which defined just war by its tendency to promote justice, differs from the modern 
concept, which defines just war by its tendency to preserve international peace and 
security, thus. including ‘only ‘‘necessary self-defense’? or ‘‘international enforcement 
action’? against ‘‘aggression.’’ ‘‘Bellum justum and Belum Legale,’’ this JOURNAL, 


Vol. 45 (1951), pp. 528 ff. While this difference in the two eonceptions is important, 


and might lead to very different conclusions in determining the just side in particular 
hostilities (see Q. Wright, ‘‘The Test of Aggression in the Italo-Ethiopian War,’’ this 
JOURNAL, Vol. 30 (1936), pp. 53 #f.), both conceptions developed from the appreciation 
that international law cannot exist if there is an unlimited right to make war. 

15 The maxim, ex facto jus oritur may conflict with the maxim es injuria jus non 
oritur. Lauterpacht, Recognition, p. 427; Wright (ed.), Legal Problems in _ the Far 
Eastern Conflict, pp. 7-ff., 143. 

16 F, A. Hayek, The Sensory Order (University of Chicago Press, 1952). 

17Q. Wright, ‘‘Collective Security in the Light of the Korean Experience,” Pro- 
esedings, American Society of International Law, 1951, p. 165. 
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Obviously the consequences to be expected from the outlawry of war 
have not been clearly understood. Those who initiated the modern out- 
lawry-of-war movement during World War I did not anticipate that the 
general acceptance of their proposal, finally effected by the Kellogg-Briand 
Pact of 1929, would have any immediate effect on the frequency or magni- 
tude of international hostilities. Their hope was that in the long run this 
change in international law would induce governments and people to view 
war in a new way and that this moral, social and psychological change 
would profoundly affect the occurrence of hostilities. They were thinking 
in terms of generations, not of decades. They continually referred by 
analogy to the legislation outlawing the duel of honor in most European 
states since the sixteenth century, and to the slight immediate effect of 
this legislation in stopping dueling. King Henry IV, half a century. after 
dueling had been outlawed in France by King Henry II (1547), granted 
14,000 pardons for dueling and in his time some 4,000 gentlemen were said 
to have been killed by duels in France.*® In the long run, however, this 
legislation contributed to developing the attitude in all levels of society that 
killing in a duel is murder, to greatly reducing its frequency in all countries, 
and to totally eliminating it in many. The leading historian of British ` 
criminal law writes: ` 


The rule that a deliberate intent to fight with deadly weapons is 
malicious, and that as a consequence, death inflicted in a duel is 
murder, is remarkable as an instance in which the law has had a great 
influence in bringing about a change in the moral sentiment of the 
country, and the rather, because convictions for murder, by dueling 
were almost unknown. Had it once been conceded that to kill in a 
duel is not murder, duels would have been sanctioned by practice much 
longer.?® 


The resolution initiating the outlawry-of-war movement in the United 
States Congress in 1922. stated: 


The closest historical analogy to war is the duel, ‘‘duellum’’ and 
“‘bellum’’ both originally meaning war.... It was as late as 1850 
before the duel was pronounced murder in the last of our states, and 
thus outlawed. The practice of dueling is now extinct because it 
is plain murder under our laws.... The abolition of the institution 
of war by outlawry will tend to crystallize international public opinion 
in favor of peace, and to the branding of militarists as criminals.”° 


In view of these considerations deduction of the legal consequences of 
outlawing war may not be entirely idle, and indeed, seem relevant to the 


18 Wilson D. Wallis, ‘‘Dueling,’’? Encyclopedia of Social Science. 

19 James Fitzjames Stephen, A General View of the Criminal Law of England 
(London, 1863), p. 120. See also Wharton, Criminal Law, sec. 1767. 

20 Salmon O. Levinson, Outlawry of War, 67th Cong., 2nd Sess., Sen. Doc. 115 (Wash- ` 
ington, 1922); John Dewey, ‘‘If War Were Outlawed,’’? New Republic, April 25, 1923; 
John Stoner, S. O. Levinson and the Pact of Paris (University of Chicago Press, 1943), 
pp. 33, 186 f.; Wright, A Study of War, pp. 281, 719, 883, 1398. 
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contemporary interest manifested by both governments and jurists in the 
law of war.2 What changes, if any, has the outlawry of war made in the 
law of war and its application? An attempt is made in the following para- 
graphs to state these effects briefly. 


1. In principle, any state, party to either the Kellogg-Briand Pact or > 


the United Nations Charter (thus including practically all states of the 
world) using armed force in international relations (thus excluding use of 
force within the state’s domestic jurisdiction), is violating its international 
obligations unless it can prove (the burden of proof being against it) that 
it is using force in individual or collective self-defense ;?? in pursuance of 
United Nations’ enforcement action; ** or in pursuance of a valid treaty or 
other international arrangement, such as a recognized protectorate, by 
which the state in whose territory the force is being used has agreed to 
such use of force. This defense was recognized by the Nuremberg Tri- 
bunal ** and must be considered a use of force ‘‘not inconsistent with the 
purpceses of the United Nations.’’?5 While in some cases it may be difficult 
to obtain a decision as to the justifiability of a particular use of force be- 
cause of the veto in the Security Council, customary international law 
provides a procedure, that of general recognition, applicable when conven- 
tional procedures fail to function. In most instances a large proportion 
of the states of the world will, under present conditions, have specifically 
recognized or tacitly acknowledged, whenever hostilities of importance are 
in progress, which state is the aggressor and which the innocent party. 
A two-thirds vote in the General Assembly, although conventionally merely 
a recommendation, would usually provide sufficient evidence of general 
recognition to establish in international law the innocence or guilt of any 
state engaged in hostilities.?¢ 

2. A state cannot dcquire new powers under international law by illegal 
action; consequently a state which is illegally engaged in hostilities ac- 


21 Josef Kunz, ‘‘The Chaotic Status of the Laws of War and the Urgent Necessity 
for Tkeir Revision,’’ this JOURNAL, Vol. 45 (1951), pp. 37 ¥.; Report of Committee on 
Study of Legal Problems of the United Nations, “‘Should the Law of War Apply to 
United. Nations Enforcement Action,’’ Proceedings, American Society of International 
Law, 1952, pp. 216 ff. . 

22 United Nations Charter, Art. 51. In the Nuremberg Trial certain defendants 
made the plea of necessary self-defense to justify the German invasion of Norway, but 
the Tribunal found that any possible intention of the Allies to invade Norway was 
unknown to Germany until after its decision to invade. 1 Trial of Major War Crimi- 
nals 206 f. 23 U.N. Charter, Arts. 42, 43, 106. 

24 Certain defendants at the Nuremberg Trial pleaded that the invasion of Austria 
was not aggression because the Austrian Government had agreed to it, but the Tribunal 
found there was no such agreement. 1 Trial of Major War Criminals 193. 

25 U.N. Charter, Art. 2, par. 4. 

26 Lauterpacht, Recognition, pp. 410 ff.; Wright, Legal Problems in the Far Eastern 
Conflict, pp. 92 ff.; ‘‘The Present Status of Neutrality,’’? this JOURNAL, Vol. 34 (1940), 
pp. 403 ff.; “Some Thoughts about Recognition,’’ ibid., Vol. 44 (1950), p. 557, 
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quires no belligerent powers.2” Such a state is not entitled, therefore, to 
exercise any powers beyond those it has in time of peace. It has no legal 
power to occupy foreign territory, to destroy foreign armed forces, to 
confiscate or condemn foreign property or to punish individuals except 
under conditions in which a state at peace has this power. It cannot plead 
“military necessity’’ for such acts because the law admits no necessity to 
initiate illegal aggréssion.”® 

3. A state engaged in legitimate hostilities is entitled to all belligerent 
powers and consequently is free.to occupy enemy territory, destroy enemy 
forces, confiscate and condemn enemy property, denounce enemy treaties, 
punish enemy spies and saboteurs, and perform all other acts permitted 
to belligerents by the law of war, as well as to interfere with neutral com- 
merce at sea and with other neutral activities insofar as permitted by the 
law of neutrality. This principle is the natural reciprocal of the principle 
stated in paragraph 2 above. A state does not acquire new powers by 
unlawful action, but it is not deprived of normal powers by being the 
victim of unlawful action. Lawful defense or enforcement action implies 
the right to utilize traditional belligerent prerogatives insofar as necessary 
for legitimate purposes of defense or enforcement of international law.?° 

4, A state engaged in enforcement action authorized by the United Na- 
tions may take measures if specifically authorized by the proper authority 
of the United Nations to prevent other states from assisting the aggressor 
and to assure the isolation of the aggressor from economic and social inter- 
course, even though such measures go beyond the normal right of belliger- 
ents in reference to neutrals or enemies. This principle flows from the 
Charter provision requiring Members of the United Nations to ‘‘refrain 
from giving assistance to any state against which the United Nations is 
taking preventive or enforcement action,” ® and permitting the United . 
Nations to assure that non-Members ‘‘act in accord with these principles 
so far as may be necessary for the maintenance of international peace and 
security,” ** and also from the Charter provisions authorizing the Security 
Council to ‘‘call upon members’’ to apply measures ‘‘not involving the use 


27 Jus ex injuria non oritur. Lauterpacht, Recognition, p. 421; Wright (ed.), Legal 
Problems in the Far Hastern Conflict, pp. 91, 140; Harvard Research in International 
Law, Draft Convention on Rights and Duties of States in Case of Aggression, Arts. 
2, 3, this JOURNAL, Supp., Vol. 33 (19395, pp. 828, 886. 

28 The United States Rules of Land Warfare (Basic Field Manual, FM 27-10, Wash- 
ington, 1940) assert: ‘‘The object of war is to bring about the complete submission of 
the enemy as soon as possible by means of regulated violence. Military necessity 
justifies a resort to all the measures which are indispensable for securing this object 
and which are not forbidden by the modern laws and customs of war.’’ (Arts. 22, 
23.) Since this object is only permissible in lawful war, an aggressor has no right 
to pursue it, and consequently cannot justify measures by their necessity to achieve 
that unlawful object. See below, note 41, 

29 Harvard Research Draft on Aggression, Art. 6, loc. ctt.; pp. 828, 898. 

80 U.N. Charter, Art, 2, par. 5. 31 Tbid., Art. 2, par. 6. 
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of armed force’’ which it has decided are to be employed ‘‘to give effect to 
its decisions’ and to take such action by air, sea or land forces ‘‘as may be 
necessary to maintain or restore international peace and security.’ ® 
. These articles imply that the United Nations can authorize action beyond 
normal belligerent or neutral rights. The scope of this permission, in 
reference to either Members or non-Members, is not unlimited and should 
be more clearly defined. Article 41 of the Charter states that such 
measures not involving the use of armed force ‘‘may include complete or 
partial interruption of economic relations and rail, sea, air, postal, tele- 
graphic, radio, and other means o? communications, and the severance of 
diplomatie relations,’’ Article 42 states that if these measures prove inade- 
quate, armed force may be authorized and ‘‘such action may include dem- 
onstrations, blockade, and other operations by air, sea, or land forces of 
members of the United Nations.’? This would seem to permit action by 
armed forces to assure the complete isolation of the aggressor, thus authoriz- 
ing interference beyond that permitted belligerents by the laws of war 
and neutrality with ‘‘freedom of the seas,” ‘‘freedom of the air,” and 
“freedom of transit’’ across neutral territory. There is a question of the 
extent to which authorization as given by. the Charter can be-regarded as 
sufficient to justify encroachments upon rights of non-Members under tra- 
ditional international law. This issue seems academic. The United Na- 
tions includes such a large proportion of the states of the world that its 
law may be properly regarded.as general international law.** 

5. A state is ‘‘responsible,’’ in the sense that it is obliged to make repara-. 
tion, for injuries resulting from its violations of international law and 
specifically for injuries resulting from violation of the rules of war by its 
armed forces. This is a well-recognized principle of customary interna- 
- tional law *4 and is specifically stated in reference to the law of war in 
the 4th Hague Convention of 1907. States unlawfully engaged in hos- 
tilities are, therefore,.responsible and should make reparation for all in- 
juries to other states and to individuals which have resulted from their 
warlike activities. Similarly, innocent states are responsible for injuries 
to other states or to individuals which have resulted from their action in 
violation of the international law of war and neutrality except insofar 


32 Ibid., Arts. 41, 42. 

33 Ybid., Art. 2, par. 6, has been invoked in the United Nations in connection with 
charges of activities endangering internetional peace by Spain, Albania, and Bulgaria, 
not Members of the United Nations. Leland Goodrich and Edvard Hambro, Charter 
of the United Nations, Commentary and Documents (Boston, World Peace Foundation, 
1949), pp. 109-110. See also Report of Committee on Study of Legal Problems of the 
United Nations (above, note 21), p. 220. 

_ 34 Harvard Research Draft Convention on Responsibility of States, Arts. 1, 2, this 
JOURNAL, Supp., Vol. 23 (1929), pp. 132, 140, 142. 
35 Ari. 3. 
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as such action may have been justified by special authorization of the 
United Nations as stated in paragraph 4 above.** 

6. A state cannot deprive individuals, even its own nationals, of rights 
which they enjoy under international law. This principle seems to be an 
inference from the human rights provisions in the Charter, especially 
Articles 55 and 56, and has also been asserted by various General Assembly 
resolutions.*? Consequently, insofar as the international law of war con- 
fers rights upon soldiers and civilians as individuals, they continue to 
enjoy these rights even though acting in behalf of a state engaged in illegal 
hostilities. This is recognized by the Harvard Research Draft on Aggres- 
sion and by the Budapest Declaration interpreting the Kellogg Pact. Both 
of these instruments acknowledged the applicability of ‘‘humanitarian 
rights’’ for the benefit of persons engaged in illegal hostilities.” The 
principle was also recognized by the Nuremberg Tribunal in giving indi- 
viduals in the armed forces of aggressor nations the benefits of the laws 
of war of humanitarian character.*® This implies that states engaged 
in lawful hostilities are obliged to apply the rules of war concerning 
prisoners, the sick and wounded, the avoidance of methods or weapons 
causing unnecessary suffering, respect for private property, ete., for the 
benefit of individuals of the aggressor state. 

7. A state cannot exempt individuals, even its own nationals or members 
of its armed forces, from liability for crimes against international law. 
This was the basis of the findings of the Nuremberg Tribunal. As a conse- 
quence, individual members of armed forces on either side during hostilities 
are liable for violations of the laws of war. Such persons can, of course, 
claim fair trial and during such trial defend themselves from such charges 
onthe grounds that they were acting under such discipline that they lacked 
freedom of choice and consequently were not responsible in the sense of . 
criminal law. The Nuremberg Tribunal and other war crimes trials gave 
this interpretation to the principle of ‘‘act of state’’ and ‘‘superior orders,’’ 
that is, such orders even if given in the name of the state were not in them- 
selves a defense, but could be utilized as evidence to prove that the in- 


36 Wright, A Study of War, pp. 341 ff., 891 ff.; ‘* War Claims, What of the Future,’’ 
Law and Contemporary Problems (Summer, 1951), p. 549; below, note 41. 

87 Goodrich and Hambro, op. cit., p. 118. 

38 Harvard Research Draft on Aggression, Art. 14; Budapest, ‘‘ Articles of Interpre- 
tation,’? Art. 7, this JOURNAL, Supp., Vol. 33 (1939), pp. 830, 905. The United ‘Nations 
has contended in connection with Korean armistice negotiations that the repatriation 
of prisoners of war required by the Prisoners of War Convention of 1949 is a right 
of the prisoner, not of his state, and therefore applies only to those prisoners who 
desire repatriation. : 

39 The principle of superior orders was recognized as a mitigation by the Nuremberg 
Charter (Art. 8) and the principle of reprisals was accepted as justification for un- 
limited submarine warfare in the cases oz Donitz and Raeder. 1 Trial of Major War 
Criminals 312, 317. 
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dividual lacked freedom of choice and was therefore not criminally liable 
for his actions.*° 

These principles are believed to indicate that some of the law of war is 
applicable to all states engaged in hostilities, whether their action has a 
legal character of defense, enforcement, or aggression, but that some of the 
advantages of this law are denied to aggressors, and that in some circum- 
stances states engaged in enforcement action may be privileged to take 
action beyond normal belligerent rights. These principles also make pos- 
sible a discrimination among the traditional rules of war indicating their 
applicability or non-applicability in these different circumstances. For 
this purpose it is necessary to distinguish rules (1) which confer new 
powers on belligerents, (2) which impose liabilities upon belligerents, (8) 
which confer individual rights on soldiers and civilians, (4) which impose 
individual liabilities on soldiers and civilians, and also (5) which define 
the extent to which the United Nations can authorize action by states which 
go beyond belligerent rights. 

The first category includes rules defining the power of belligerents to 
occupy enemy territory, to destroy his armed forces, to denounce certain 
treaties, to visit, search, and, in case of probable cause for condemnation, 
to capture merchant vessels on the high seas, to condemn enemy and, in 
some cases, neutral property at sea, to requisition, to sequestrate and, in 
certain circumstances, to confiscat2 enemy property in occupied territory 
or in home territory, and to deter espionage and war treason in occupied 
territory by punishing individuais who engage in such activities. The 
aggressor enjoys none of these pcwers, but states engaged in defense or 
enforcement may exercise all of them insofar as military necessity requires. 

The second category includes rules defining the conditions which make 
a state responsible under international law and the duty of states to make 
reparation, for injury to other states or individuals for which they are 
responsible, and, specifically, the duty of belligerents to make reparation 
to enemy and neutral states for breaches of the law of war by their forces. 
Under these rules the aggressor should make reparation for all losses of 
life and property resulting from its military operations, all of which were 
in violation of its obligations under international law, while states engaged 
in defense or enforcement action must make reparation only for injuries 
resulting from breaches of the law of war, including breaches by their 
armed forces. States engaged in enforcement action may, however, es- 
cape lability for certain acts in violation of the normal rules of war and 
neutrality in case these acts were authorized by the United Nations (see 
the fifth category below). 


40 Nuremberg Charter, Arts. 7, 8; 1 Trial of Major War Criminals 223-234; Q. 
. Wright, ‘‘The Law of the Nuremberg Trial,’’ this JOURNAL, Vol. 41 (1947), p. 70; 
‘‘Legal Positivism and the Nuremberg Judgment,’’ ibid., Vol. 42 (1948), pp. 409 ff. 
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The third category includes the rules defining the rights of individuals, 
such as those dealing with the treatment of prisoners of war; the treatment 
of the sick and the wounded; the immunities of parlementaires; the 
procedural rights of persons accused of war crime, espionage, or war 
treason; the protection of soldiers against methods or weapons causing 
unnecessary suffering; the exemption of private property from capture, 
detention or confiscation; and other so-called ‘‘humanitarian’’ rules. All 
states engaged in hostilities, whether engaged in aggression, defense or 
enforcement are obliged to observe tkese rules. 

The fourth category includes the rules defining war crimes such as mal- 
treatment of prisoners, maltreatment of persons in occupied territory, kill- 
ing of hostages, acts of perfidy, use cf forbidden weapons, etc. Both the 
aggressor and the defender are entitled to punish persons guilty of such 
crimes who come into their power, 2ut are obliged to observe the pro- 
cedural rules required by international law in the conduet of such trials 
and to permit the usual defenses such as lack of freedom of choice because 
of the nature of superior orders or other circumstances. Such crimes 
against international law, as well as tre crime of initiating aggressive war, 
should in principle be tried by an international tribunal. Espionage and 
war treason conducted for patriotic reasons or under orders of the state 
in occupied territory are not believed to be war crimes in this sense. The 
aggressor has no right to punish individuals carrying out such missions, 
but states engaged in defense or enfcrcement are permitted to do so (see 
the first category above). 

The fifth category includes specific rights conferred upon states engaged 
in enforcement action by the United Nations. The United Nations doubt- 
less has considerable discretion to permit action beyond normal belligerent 
rights but this discretion is not unlimited. The United Nations could not, 
for example, authorize acts which international law regards as war crimes 
nor could it deprive individuals, even though acting in behalf of an ag- 
gressor state, of human rights protected by international law and the law 
of war. It may, however, authorize measures to assure isolation of the 
aggressor and to prevent third-state assistance to the aggressor even 
though those measures go beyond thə normal powers of a belligerent to 
interfere with commerce at sea. It is believed that a state should be 
entitled to exercise such exceptional rights only on the basis of explicit 
United Nations authorization. Such exceptional rights should not be en- 
joyed by states acting in individual cr collective self-defense but only by 
states engaged in United Nations enforcement action. 

It seems desirable that governments and jurists make a detailed examina- 


tion of the rules of war defining precisely these five categories of rules and 


thus distinguishing the applicability of the law of war to action by ag- 
gressors, by states engaged in individtal or collective self-defense, by states 
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engaged in enforcement action under the United Nations, or by states 
engaged in military action in a foreign country on the basis of agreement 
with the sovereign of that state. In the latter case, doubtless the terms 
of such agreement, as well as general principles of international law, would 
decide the limits of such action. 

It has been suggested that a law of war which attempts to differentiate 
between belligerants is impossible because the observance of any law during 
war depends upon mutual self-interest contingent upon reciprocity. The 
aggressor, it is said, cannot be expected to observe rules unless he believes 
that the defending or policing Powers will observe the same rules. This 
is true, but the principles stated require reciprocal observance of the 
humanitarian rules applicable during hostilities. The differences between 
the legal position of the aggressor and that of the defender may often be 
made effective only in respect to claims for reparation or liabilities for 
criminal prosecution after hostilities. The opportunity to make them effec- 
tive then is, of course, contingent upon defeat of the aggressor, and conse- 
quently upon the successful operation of collective security. Even then 
economic or political consideratiors may well urge the relaxation of 
reparation claims or an amnesty or war crimes trials. A clear understand- 
ing of the rules, however, may in themselves contribute both to the deter- 
rence of aggression and to its suppression if it occurs. In respect both to 
the dependence of law enforcement upon success in hostilities and to the 
frequent political advisability of relaxing such enforcement by amnesty, 
aggression, outlawed by international law, is analogous to rebellion, out- 
lawed by the domestic law of a state.*? 


41 Grotius asserts that the permission to harm the enemy given by the law of war 
applies equally to the just and unjust sides in a war because of the difficulty of de- 
termining which is which (Bk. ITI, Ch. 4, sees. 3, 4), but he believes the unjust side 
should make good the expenses and losses incurred ‘‘because through their guilt they 
caused the loss’’ (Ibid., Ch. 1; see. 3; Ch. 10). Vattel similarly holds the sovereign who 
wages an unjust war responsible for all the losses (Bk. ITY, Ch. 11, see. 183), but he 
considers that only the just side is permitted to exercise belligerent rights (Ibid., Ch. 
8, sec. 136). Lauterpacht agrees with Grozius that unjust war brings into operation the 
law of war for both belligerents, thus constituting an exception to the principle, ex 
injuria jus non oritur (Recognition, p. 423). . 

42 Above, note 4. 
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Despite a widespread hope that in the United Nations mankind had 
created an organization which would -eliminate warfare, events have un- 
_ fortunately proved that international conflict, with all its attendant legal 
problems, is not yet a dead issue. Although the United Nations has not 
extirpated armed conflict, it has, by its very existence and by its actual 
and potential réle as a participant in, and even as an originator of, mili- 
tary actions, altered, of necessity, the status both of Members and non- 
Members in the course of such an action. This is a study of that status, 
together with a consideration of the necessary concomitant changes in the 
concept of neutrality in the modern world. The laws of neutrality will 
first be briefly considered; the effect of the League of Nations period will 
then be examined as background for a comparison with the current period; 
and the effect and influence of the United Nations will then be studied in 
greater detail. 

I. NEUTRALITY 


The laws of neutrality probably had their source in the practical ability 
of non-participants in a war to insist on certain rights and on the corre- 
sponding practical ability of belligerents to impose some duties. Tra- 
ditionally, except as bound by specific agreements, for example, no state 
was required to go to war with another because the latter had perhaps im- 
properly attacked a third, and states not in active combat and not having 
issued declarations of war were generally taken to be neutrals. It has 
become increasingly difficult in recent years, aoweyan to determine whether 
a state is really neutral. 

Neutrality has been defined as ‘‘the danidical situation of states that do 
not take part in hostilities,” + and a neutral as ‘‘a state which during the ex- 
istence of a war is not a belligerent in that war.’’? Both definitions leave 
questions. unanswered, and the second was expressly limited by reserva- 
tions as to ‘‘situations in which a State, by reason of the assumption of 
obligations such as those contained in the Covenant of the League of Na- 


1 Convention on Maritime Neutrality, 6th International Conference of American 
States, 1928, 4 Hudson, International Legislation 2401. 

2 Art. 1(e), Harvard Research Draft Convention on the Rights and Duties of Neutral 
States in Naval and Aerial War, this JOURNAL, Supp., Vol. 33 (1939), pp. 167, 178. 
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tions, or otherwise, is obligated not to be a neutral State in wars which 
occur under certain circumstances.’ 3 

Despite technical difficulties prasented by the determination of just 
what constitutes neutrality, by the time of the first World War some rules 
concerning neutrals had received general international approval. They 
included, among others, the’ duty of a neutral to use the means at its dis- 
posal to prevent the outfitting of belligerent vessels in its ports and the 
duty to avoid having its territory used as a base for operations or re- 
cruiting.* On the other hand, neutrals were not bound, for example, to 
prevent the manufacture, export or transit of arms for a belligerent.6 A 
neutral also had the right to trade with a belligerent except as prevented 
by an effective blockade. Additionally, neither neutral property in a 
belligerent ship except for war cortraband, nor belligerent property in a 
neutral ship, with the same exception, could be confiscated.? Neutrals 
were not under a duty to prohibit their nationals from blockade-running, 
dealing in contraband, or enlisting in belligerent forces.’ 

Despite violations of such rules in the first World War, and a concomit- 
ant inérease of the feeling that nenirals should deal with neither side 
rather than both, the rules set forth above have since been given important 
consideration both in the attempt to create rules for governing military 
aircraft ° and in the Harvard Research Draft Convention on Neutral Rights 
and Duties presented in 19389.1° 

Thus, rules exist defining neutral rights and duties, although such rules 
have been often violated in this as well as preceding centuries. It remains 
to be seen whether there remain neutrals to whom such rules can be said 
to apply. 

II. LEAGUE or Nations PERIOD 


After the first World War there was a sharp upswing in internationalist 
feeling. With so many of the nations of the world involved, neutral rights 
had often been violated and, for a very brief period, it seemed that a 
diminution of the importance of neutrality was in sight. ‘‘As the Swiss 


3 Ibid., Comment, at p. 212. 

4 Hague Convention of 1907 with Respest to the Rights and Duties of Neutral Powers 
and Persons in Cas2 of War on Land, Scott, Texts of the Peace Conferences at The 
Hague, 1899 and 1907, p. 230; this JOURNAL, Supp., Vol. 2 (1908), p. 117. 

5 Jessup, American Neutrality and International Police (1928), p. 14. 

8 Ibid., at p. 24. The neutral government was not to send war contraband, however. 
Moore, ‘‘The New Isolation,’’ this JOURNAL, Vol. 27 (1933), pp. 607, 625. 

7 Declaration of Paris of 1856, 7 Moore, Digest of International Law 561-562. 

8 Jessup, A Modern Law of Nations (1948), p. 200. 

® Report of the Commission of Jurists to Consider and Report upon the Revision of 
the Rules of Warfare, The Hague, 1923, this JOURNAL, Supp., Vol. 32 (1938), p. 1. i 

10 This JOURNAL, Supp., Vol. 33 (1939), p. 167. However, a principal duty set forth 
in the Harvard Draft was that a neutral should be impartial (Art. 4) which, though 

_ not a new concept, perhaps amounts to an implicit acknowledgment of the inadequacy 
of the previously delineated definitions and rules of neutrality. 
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Federal Council declared in reporting on the Covenant to the Federal 
Assembly, the World War had made it perfectly clear that war is essen- 
tially the affair of every state.’’ + 

The Covenant of the League of Nations provided in Article 1617 for 
international action against Members resorting to war, and set forth gen- 
erally the measures which could be taken against them. The terms of 
Article 16 made it seem that neutrality, at least for League Members, was 
no longer possible in the traditional sense. It was said that: 


The idea of neutrality of Members of the League is not compatible 
with the other principles that all the Members of the League will have 
to act in common to cause their covenants to be respected.® 


Nevertheless, as has been observed by many writers,’* some aspects of 
the old neutral rights proved to be possible even for League Members. 
Certain wars were not banned by the Covenant and Article 16 did not 
come into effect in these instances. War was possible to enforce an arbitral 
award or judicial decision under Article 13 (4) and to enforce a unanimous 
report by the Council (Article 15 (6)). Furthermore, a full-fledged old- 
fashioned war was permitted three months after the Council failed to reach 
unanimity in a dispute submitted to it (Article 15 (7)). Professor Jessup, 
among others, noted that in many situations a condition generally re- 
sembling neutrality might exist under the Covenant, and concluded that 
it was soon apparent that, even among League Members, there might not 
be a total absence of neutrals in the event of war.** 

There were, of course, many psychological and political factors respon- 
sible for the reassertion of neutral rights and duties in the inter-war period. 
It is obvious, for example, that the idea of worldwide responsibility for 
League action was weakened by the failure of the contemplated universality 
of the Organization,** as well as by the admission of Switzerland to mem- 
bership without obligation to aid in military sanctions.. 


11 Jessup, American Neutrality and International Police (1928), p. 65. 

12 Art. 16 (1): ‘‘Should any Member of the League resort to war in disregard of its 
covenants under Articles 12, 13, or 15, it shall ipso facto be deemed to have committed 
an act of war against all other Members of the League, which hereby undertake im- 
mediately to subject it to the severance of all trade or financial relations, the prohibition 
of all intercourse between their nationals and the nationals of the covenant-breaking 
State, and the prevention of all financial, commercial, or personal intercourse between 
the nationals of the covenant-breaking State and the nationals of any other State, 
whether a Member of the League or not.’? 

13 League of Nations Official Journal, Sept. 1920, p. 308, as quoted by alive, ‘‘Inter- 
national Organization and Neutrality,’’ 24 British Yearbook of Int. Law (1947) 75, 
footnote 2. T 

142 Oppenheim, International Law 506 (‘6th ed., Lauterpacht, 1940); Briggs, The 
Law of Nations (1938), pp. 865-866; Jessup, American Neutrality and International 
Police (1928), p. 66. . 15 Jessup, op. cit., pp. 66, 72. 

16 Lalive, ‘‘International Organization and Neutrality,’’ loc. cit., p. 72. 

17 Editorial note, ‘‘The Present Position of Neutral States,’’ 1 Int. Law Quarterly’ 

° 


380 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


As for the progress of League opinion itself, in 1921 when the question 
was raised, it was decided that no decision could or should be reached on 
the applicability of measures to non-Members in the event of the use of 
sanctions. The Assembly did adopt a resolution on October 4, 1921, how- 
ever, suggesting that arrangements for the co-operation of non-Members 
should be made.® 

Then, in 1927, the League embarked on a well-known study of Article 
16.° The International Blockade Committee which studied the problem 
seemed to recognize that both the status of non-Member neutral and that 
of non-participating Member could still exist.2° In the preparation for this 
League study, a report was submitted by the Secretary General to the 
Blockade Committee which makes it clear that the legal staff felt that non- 
Members were generally believed to occupy the old status of neutrals with 
respect to League action. Although the staff felt that Members were 
supposad to respect the sanctions applied by other Members,” it was said 
that: 


A third State is not under any treaty obligation to acquiesce in the 
measures contemplated by Article 16 of the Covenant, and, on the 
general principle: ‘‘pacta tertiis neque nocent neque prosunt,’’ the 
coming into force of the Covenant could not in strict law affect ipso 
facto any rights which it possesses under general principles of inter- 
national law and by treaty in respect to maintenance of intercourse 
between its nationals and territory and the aggressor State. Nor... 
should the Covenant be regarded as imposing on Members of the League 
an obligation to violate the rights of a third State. It is true that 
Article 16 places a third State’s nationals and territory on the same 
footing as those of a Member of the League in the provisions which 
contemplate the absolute isolation of the aggressor from the rest of the 
world. A treaty must however be assumed to be intended to be in- 
terpreted subject to the rights of third States under international law. 
It is therefore prudent to conclude that, in applying the economic sanc- 
tions of Article 16 without resort to war, the Members of the League 
must fully respect the rights of third States. 





(1947) 212. The Swiss, as a matter of fact, went so far as to forbid tha passage of 
international troops (there were no League of Nations troops) at the time of the Vilna 
ineident in 1920, asserting their rights and duties as neutrals. ys Swiss Neutrality 
(1946), p. 115. 

18 Révorts and Resolutions on the Subject of Article 16 of the Givens, League of 


Nations Doc. A. 14.1927.V, pp. 87-38. 19 Ibid. ' 
20**The Committee is of the opinion that the unilateral action of the defaulting 
State cannot create a state of war.... If it is admitted that a state of war does 


not exist, ipso facto, between the defaulting State and the other Members of the 
League, it follows that those relations, tha severance of which k not provided for by 
Article 16, may continue to exist.’’ Id. at p. 17. 

This, however, it should ke noted, remains a right limited by Art. 16. The re- 
port further states: ‘‘With regard to non-Members, it is, in the Committee’s opinion, 
important that every possible effort should be made to arrive at arrangements which 
will at least insure their passive cooperation with the measures to be taken.... Id. 
at p. 21, 21 Id. at p. 86. 
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It was repeatedly pointed out that non-Member States had an interest 
in the League’s efforts to maintain peace, so that they might co-operate, 
especially when the action was taken against a League Member which had 
agreed in advance to have measures taken against it. ‘‘These facts do 
not, however, modify the legal position of the third State... .’’”? 

The same report also discussed what measures might be permissible, 
having full regard to the rights of non-Members, and concluded that, 
without belligerent status, the League Powers could at most enforce a 
pacific blockade, and even there, ‘‘it is very doubtful whether the third 
State would be legally bound to acquiesce in the enforcement of the block- 
ade against its own ships and cargoes.” ?? The League clearly recognized 
neutrality and neutral rights for non-Members, and, more important, as 
has been pointed out,” that status was even to some extent possible for 
Members, especially when disputes between Members were not settled by 
League machinery. 

These views are confirmed by the execution of various treaties during 
this period which either expressly set forth rights and duties of neutrals 
or mentioned such a status as existing.2> The opinions of some Members 
on this point can also be gathered from the agreement declaring their 
strict neutrality entered into by several nations, some of which were League 
Members, in 1933 at the time of the declarations of war issued by Paraguay 
and Bolivia, League Members, in the Chaco dispute.” Additionally, other 
inter-war pacifistic international treaties, such as the Treaty for the Re- 
nunciation of War,” notwithstanding strong statements by representatives 
of the United States at a later date, were not generally treated as having 
ended the status of neutrality ?® despite the increased international recog- 
nition of the need for unified action to stop aggressive warfare. 


22 Id. at pp. 86-87. 

23 Td. at p. 88. 24 See note 14, supra. 

25 E.g.: Convention on Maritime Neutrality, 4 Hudson, International Legislation 2401; 
Geneva Convention of 1929, 5 Hudson, International Legislation 1. See Moore, ‘‘The 
New Isolation,’’ this JOURNAL, Vol. 27 (1933), pp. 607, 622-625. 

26 Toynbee, Survey of International Affairs (1933), pp. 393, 409. The nations were 
Chile, Argentina, Brazil and Peru. 

274 Hudson, International Legislation 2522. 

28 In his address at the Inter-American Bar Association meeting of March 27, 1941, 
at Havana, the then Attorney General of the United States, Robert H. Jackson, said: 
(‘The Treaty for the Renunciation of War and the Argentine Anti-War Treaty deprived 
their signatories of the right of war as an instrument of national policy or aggression 
and rendered unlawful wars undertaken in violation of their provisions. In consequence, 
these treaties destroyed the historical and juridical foundations of the doctrine of neu- 
trality conceived as an attitude-of absolute impartiality in relation to aggressive wars. 
It did not impose upon the signatories the duty of discriminating against an aggressor, 
but it conferred upon them the right to act in that manner.’’ This JOURNAL, Vol. 35 
(1941), p. 854. For criticism of this view, see Borchard, ‘‘ War, Neutrality and Non- 
Belligerency,’’ ibid., p. 618. 

29 Jessup, ‘‘Is Neutrality Essential?’’, Proceedings, inia Society of Interna- 
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In the Italo-Ethiopian clash of 1935, the League finally did attempt to 
use the sanctions permitted by Article 16. On October 7, 1935, the Council 
determined that Italy had resorted to war in violation of its covenant * and 
on October 11, 1935, the Assembly concurred.** A Co-ordination Com- 
mittee was formed to co-ordinate the activities of League Members, and its 
subcommittee, the Committee of 18, drew up plans for sanctions. Five 
proposals ** concerning sanctions were adopted by vote of most * of the 
Members. However, four Members refused to co-operate from the very 
beginning, and Ecuador lifted its sanctions before general agreement on 
such a step was reached.** Additionally, though most of the Members 
thus apparently officially accepted a non-neutral status in the matter, 
many Members did not in fact participate in the sanctions. The situation 
was summed up as follows: 


Even economic sanctions were limited in their scope and their func- 
tion and even in this limited scope, sanctions were not applied by all 
Members of the League. 

Four Members of the League, from the very beginning, refused to 
apply any sanctions whatsoever. One Member of the League border- 
ing on Italy refused to apply the most effective sanction—namely, the 
prohibition of imports from Italy; while of those countries which 
raised no objections in principle to sanctions, many did not in actual 
fact apply several of them.... Thus, even the embargo on arms 
was not applied by seven Members of the League, financial measures 
by eight countries, prohibition of exports to Italy by ten countries, 
and prohibition of imports from Italy by thirteen countries... ie. 
twenty-five per cent of the total membership of the League. It may 
be said that the Latin-American ccuntries, with a few exceptions did 
not apply in practice the more effective sanctions at all. 


Non-participation was therefore an important factor despite the terms 
of the Covenant. Switzerland, too, though a Member, refused to raise 


tional Law, 1938, p. 141. The question was discussed at the 1933 meeting. See ibid., 
pp. 134-174, A contrary view was expressed by Professor Eagleton. For discussion 
of various problems of neutrality in this period see Proceedings, American Society of 
International Law, 1935, pp. 1-153. 

30 League of Nations Official Journal, Spee. Supp. 151 (1936), Annex 1, p. 72. 

81 Ibid. 

32 The first raised the arms embargo cn shipments to Ethiopia and placed one on the 
export to Italy of arms, ammunition and war materials. The second placed an embargo 
on loans and credits by Member Governments to Italy. The third prohibited imports 
of all goods made or grown in Italy. The fourth prohibited the export to Italy of 
rubber, horses, tin, bauxite and other similar goods. The fifth, adopted somewhat later, 
required the Members applying sanctions to support each other financially. Ibid., Spec. 
Supp. 150 (1936), pp. 2, 3, 4-5, 6-8, 9-19, 11-12, f 

33 Fifty-two Members accepted the first and secónd proposals; fifty accepted the third; 
fifty-one accepted the fourth; and forty-six accepted the fifth. League of Nations 
Official Journal, Spec. Supp. 151 (1936), pp. 86, 90. 

34 Id. at p. 86, footnote 1. 

85 M, Litvinoff, Soviet Representative in the Assembly, Records of the 16th Session of 
the Assembly, ibid., p. 36. $ 
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its embargo on arms to Ethiopia, claiming that such an act would violate 
its neutral duties under Article 9 of the Hague Convention.** No action 
was taken against those Members not participating and no consideration 
seems to have been given to the question of whether such states should 
have been accorded neutral rights when they were considered ‘‘improp- 
erly’’ neutral, at least in a moral sense.37 

Non-Members generally insisted on full neutral rights, although Egypt 
agreed to adhere to feasible economic and financial sanctions.** Brazil 
declared that as a non-Member it would not participate in League meas- 
ures. Saudi Arabia felt that it had to maintain ‘‘complete neutrality,” + 
and the United States, although expressing sympathy with efforts to pre- 
serve peace, announced that its Neutrality Acts had been put into force 
and applied equally to all. In short, the position of neutrals was fully 
recognized, and even many League Members adopted positions indistinguish- 
able from traditional neutrality. 

As would be expected, after the League action in support of Ethiopia 
failed, there was a swing away from-even what little remained of the col- 
lective action theory for the maintenance of peace. Belgium and Holland 
reaffirmed their neutrality ; Switzerland ended its ties with the sanctions 
system; the Scandinavian states agreed on a code of neutrality; and 
twenty-one American states agreed on a neutrality declaration.*? Such 
prospective neutrality by League Members in the enforcement of League 
decisions was obviously incompatible with a working League and con- 
tributed to its further decay as an organ for the preservation of peace. 
Wholehearted support of collective security was lacking and, without col- 
lective security, there remained a real need for effective neutrality. Thus 
the Members, by their defections in the time of crisis, destroyed the basis 
for a decrease in the need for rules governing neutrals. 

The League experience therefore certainly did not have the effect of 
demonstrating a strong international cohesion which would have made for 
collective security, weakened the status of neutrals and niade the position 
of defecting, non-participating Members untenable. By the time of the 
second World War,** the. rights and duties of neutrals were proclaimed 
almost as strongly as before the first. 


36 League of Nations Official Journal, Spec. Supp. 146 (1936), p. 13. 

87 See Wright, ‘‘The Test of Aggression in the Italo-Ethiopian War,’’ this JOURNAL, 
Vol. 30 (1936), pp. 45, 49-50. 

38 League of Nations Official Journal, Spec. Supp. 150 (1936), pp. 328-331. 

89 Td, at p. 327. 40 Td, at p. 327. 

41 Id. at p. 315. See Proceedings, American Society of International Law, 1940, p. 46, 
and discussion, pp. 21-53. 

422 Oppenheim, International Law (6th ed. Lauterpacht, 1940), pp. 503-504. 

43 For a statement of the situation in 1940, see Wright, ‘‘The Present Status of 
Neutrality,’’ this JOURNAL, Vol. 34 (1940), p. 391; note especially conclusions, pp. 
414-415. 
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HI. UNITED NATIONS 


By the end of the second World War, however, there appeared to be an 
even greater revulsion from the concep: of neutrality than there had been 
earlier.“ <A distinct shift away from its basic ideas seemed to be in order. 
In his suggestions for a world organization,*® Professor Brierly wrote: 


. .. though the obligations which states undertake will probably not 
be uniform, there seems to be a minimum obligation which every state 
may fairly be required to accept, and having accepted may be ex- 
pected to honor. This woulc be a negative undertaking, a promise 
at least not to assist any state found under the agreed procedure 
to be an aggressor, and not to impede the action of other states taking 
more positive steps for enforcing the law. The details of such a 
minimum obligation would require careful consideration, but at the 
least it would mean that every state would be bound to deny to an 
aggressor the rights that neutrals have traditionally been expected to 
accord to belligerents. It would not be tolerated that any state which 
had agreed to enter the system even with limited obligations should 
supply, or allow its nationals to supply, an aggressor with the kind of 
assistance that neutral Swiss factories or neutral Swedish mines have 
been affording the aggressor in this war. 


“In 1944, a distinguished non-governmental committee headed by Judge 
Hudson suggested as a basic rule + that: 


Hach State has a legal duty to take, in cooperation with other States, 
such measures as may be prescribed by the competent agency of the 
Community of States for preventing or suppressing a use of force by 
axy State in its relations with anovher State. 


In the commenit on this principle it was said: 


. - . the duty would rest upon all States, and no State would be free 
to frustrate the efforts of the Community of States by relying upon 
the nineteenth-century law of neutrality. 


Although these proposals for postwar organization impliedly presup- 
posed a union of all states, by 1945, when the Charter of the United Nations 
was drawn up, it was again becoming apparent that not all states might 

‘ultimately become Members. Nevertheless, the wording of Article 2 of 
the Charter seems to indicate that the views above set forth were con- 
sidered in the formulation of those sections dealing with enforcement ac- 
tions and peace preservation activities. Article 2(5) provides: 


All Members shall give the United Nations every assistance in any action 
it takes in accordance with the present Charter, and shall refrain from 
giving assistance to any state against which the United Nations is 
taking preventive or enforcement action. 


44 Editorial note, ‘‘The Present Position of Neutral States,’’ 1 Int. Law Quarterly 
(1947) 212. 
45 Brierly, The Outlook for International Law (1944), p. 93. 
48 Principle 8, ‘‘ The International Law of the Future—Postulates, Principles and Pro- 
posals,’’ this JOURNAL, Supp., Vol. 38 (1944), pp. 41 ff. 
e 
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Article 2(6) provides: 


The Organization shall ensure that states which are not Members of 
the United Nations act in accordance with these Principles so far as 
may be necessary for the maintenance of international peace and 
security. 


The language used seems clearly to eliminate the possibility of neutrality 
for a Member, and, in fact, for a non-Member, too. International collective 
responsibility being at best a difficult policy to implement, however, these 
sections have been the subject of much controversy, particularly with 
respect to the binding effect of United Nations action on non-Member States, 
and, since Korea, even on Members. As in the case of the League, it ap- 
pears that neutrality is not quite a dead issue. 


a. Deliberation on the Charter 


The report of the Rapporteur of Subcommittee I/1/A of Committee I/1 
which considered Article 2 at San Francisco contains the following state- 
ment: i 


The French Delegation proposed to add to paragraph 5 of Chapter 
II the following phrase which was conceived in the French text as 
follows: ‘‘ Sans qu’un état puisse, pour s’y soustraire, invoquer un 
statut de neutralité.” The French Delegate explained that what he 
meant by ‘“‘statut de neutralité’? was that of permanent neutrality. 
From the discussion that ensued, it was understood in subcommittee 
that the statute of permanent neutrality is incompatible with the 
principles declared in paragraphs 5 and 6 of Chapter II, in that no 
state can avail itself of the statute of permanent neutrality to be freed 
from the obligations of the Charter... .*7 


That report does not take the view generally that Article 2 (6) imposes 
precisely the same obligations on non-Members as on Members, although it 
does indicate that the committee felt that the United Nations could act 
so as to insure the effective co-operation of all states.** The committee 
dealing with legal problems (Committee IV/2) felt, however, with regard 
to these sections, that third parties could not ordinarily be bound. Still 
another view was expressed on occasion at San Francisco, however, that 
all states without exception were bound on the theory that, since the 
Organization represented the authorized expression of the international 
legal community, it could ignore third parties;®° in other words, the 

47 U.N.C.L.0. Doe. 739, I/1/A/19 (a), p. 6 (Vol. 6, p. 722). 

48‘“The vote was taken on the understanding that the association of the United 
Nations, representing the major expression of the international legal community, is 
entitled to act in a manner which will ensure the effective cooperation of non-Member 
states with it, so far as that is necessary for the maintenance of international peace 
and seecurity.’’ Ibid. 

_ 49 U.N.C.I.O. Doe. 933, IV/2/44 (2) (Vol. 13, p. 708). 


50 Belgian delegate, Summary Report of the 12th Meeting of Committee I/1, U.N.C.1.0. 
Doo, 810 (Vol. 6, p. 348). 
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Organization could in a sense originate general international law after the 
Charter was written. 

As for the text-writers, Professor Kelsen has stated that, in terms, the 
Organization is certainly authorized to ensure that non-Members act in 
conformity with Article 2. He says: 


As to the obligations stipulated by Article 2, paragraph 5... it 
makes the status of neutrality incompatible with membership in the 
Organization. If by Article 2, paragraph 6, the obligation of para- 
graph 5 is imposed also on non-Members, no non-Member state can, 
with reference to its duties of neutrality or its status of permanent 
neutralization refuse to give assistance to an enforcement action taken 
by the United Nations against a Member or non-Member State. 


He goes on to say, however, that: 


. . . from the point of view of existing international law, the attempt 
of the Charter to apply to states which are not contracting parties to 
it must be characterized as revolutionary ë? 


and that such an attempt is not in conformity with international law as 
it existed at the time the Charter came into force.” 

Professor Jessup also apparently believes that under traditional interna- 
tional law the Charter provisions would not bind a third state. He sug- 
gests, however, that third states 


would be politically alive to the possible consequences of action in 
defiance of the United Nations. The acceptance of the hypothesis of 
community interest would unite the practical and formally legal points 
of view. . . .54 


Of course, a strong United Nations is obviously essential to this position, 
for the League was not able to prevent such defiance of its decisions. 

An editorial note in the International Law Quarterly * states flatly that, 
although neutrality is not legally possible for Members, 


... (the) United Nations Charter can no more bind third parties 
than any other treaty. Hence it is clear that the one and only re- 
maining neutralized State, Switzerland, remains fully neutralized and 
her guarantors are still bound by their guarantee. 


J. A. Lalive, writing in the British Yearbook of International Law,** puts 
it less emphatically : 


51 Kelsen, The Law of the United Nations (1950), p. 107. 

52 Id. at pp. 109-110. This is apparently also the view of Goodrich and Hambro, 
Charter of the U.N., Commentary and Documents (1949), pp. 108-109. But cf. opinion 
of Belgian delegaie, supra, footnote 59. 

53 Id. at pp. 708-709, 

54 Jessup, A Modern Law of Nations (1948), p. 168. 

55 ‘í The Present Position of Neutral States,’ 1 Int. Law Quarterly (1947) 212 at 214. 

56 Lalive, ‘‘International Organization and Neutrality,’’ 24 British Yearbook of 
Int. Law (1947) 72 at 85. 
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The maxim paeta tertiis nec nocent nec prosunt is indeed no longer 
as fully true to day as it was in the past.... There is nevertheless 
room for doubt whether the Charter can lawfully be invoked against 
a non-member state. 


b. United Nations Practice 


The matter has been further discussed in the United Nations itself. For 
example, discussions concerning a proposed Declaration on the Rights and 
Duties of States provide evidence of opinions held with regard to the status 
of non-Members during an enforcement or preventive action. On Sep- 
tember 23, 1947, the General Assembly referred to the Sixth (Legal) 
Committee a draft declaration *? on this subject submitted by Panama. 
Sections 19 and 20 of that draft provided as follows: 


19. Co-operation in the Prevention of Acts of Force. 

It is the duty of every State to afford the Community of States 
every kind of assistance in whatever action that community undertakes, 
and it should abstain from rendering assistance to any State against 
which the Community is conducting preventive or coercive action. 


20. It is the duty of every State to take, in co-operation with other 
States, the measures prescribed by the competent organs of the Com- 
munity of States in order to prevent or put down the use of force by 
a State in its relations with another State, or in the general interest.” 


The draft was thus made applicable to every state. 

In preliminary comments -on these sections, the United Kingdom ex- 
pressed the opinion that the matters covered were regulated for Mem- 
bers by the Charter; and that detailed study would be needed to de- 
termine whether and to what extent they were part of general inter- 
national law applicable to non-Members as well. The Greek Government 
felt that these provisions were part of particular rather than general inter- 
national law and should be eliminated from the draft. The United States 
asserted that unless the international organization was made up of all 
states, such provisions might not be binding on all.*t 


57 United Nations Generál Assembly, Doc. A/285. 

58 Preparatory Study Concerning a Draft Declaration on the Rights and Duties of 
States, U.N. Doc. A/CN. 4/2 (1948), pp. 37-38. 

69 United Kingdom Delegation to the U.N., letter of Aug. 24, 1948, id. at p. 92. 

60 ‘< Articles 19 and 20 ought not to appear in the proposed declaration, since the ob- 
ligations in question are established by particular international law (Charter of the 
United Nations) and not by general international law. The Greek Government thinks 
it inadvisable to inelude in the declaration principles which are laid down solely by 
particular international law, but are not recognized by general international law. In its 
opinion, a proclamation of such general scope as the declaration in question should be 
confined to principles which can be based on general international law or on generally 
accepted postulates.’? Greek Government, letter of Sept. 4, 1947, id. at p. 115. 

61‘*The Charter of the United Nations creates an obligation on the part of Member 
States to assist when action is taken in accordance with the Charter. The proposed 
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The International Law Commission, to which the problem of a draft 
declaration was referred by the Sixth Committee, experienced difficulties 
in dealing with the effects of these provisions. Mr. Koretzky of the 
U.S.S.R. emphasized at one point that the General Assembly to which the 
draft declaration was to be submitted was not empowered to deal with 
others than States Members of the United Nations and that it was therefore 
illogical to make the declaration applicable to non-Members.**? He said 
at another time, however, that even though the United Nations was not yet- 
universal, all peace-loving states could become Members and that an appeal, 
such as this declaration, could be addressed to all states. Mr, Córdova 
of Mexico made the significant comment that international law in general 
was not confined to Members and there was no reason why the declaration 
should be so limited.** But Mr. Spiropoulos of Greece felt that the 
Charter could not place obligations on non-Members, and could not, for 
example, create duties contrary to Swiss neutrality, thus recognizing that 
third-state neutrality could exist. Professor Brierly of the United King- 
dom felt that these duties might go further than pcsitive law permitted. 
Mr. Hsu also believed that no justification in international law existed 
for placing these burdens on non-Members.® Judge Hudson of the United 
States expressed a somewhat different view in that, while he thought that 
states which were not Members of the United Nations could hardly be re- 
quired to assist the Organization in any action taken, it was quite permis- 
sible to request them to refrain from assisting states against which the 
Organization was taking preventive or enforcement action for the main- 
tenance of international peace and security.®* 

Articles 19 and 20 of the Panama draft were ultimately incorporated 
in Article 10 of the Draft Declaration on Rights and Duties of States sub- 
mitted by the Commission to the Sixth Committee. That article provides 
that: 


Every State has the duty to refrain from giving assistance to any State 
which is acting in violation of Article 9, or against which the United 
Nations is taking preventive or enforcement action. (Italics added.) © 


article is much broader. The obligation to assist would exist with respect to ‘whatever 
action’ the ‘Community of States’ undertakes. An organization of the entire com- 
munity of States is presupposed. States may not be willing to agree to ‘every kind ` 
of assistance in whatever action’ the unorganized ‘Community of States’ may take. 

. 2? U. S. Department of State, letter of March 11, 1949, id. at pp. 208-209. 

62 International Law Commission, Summary Records, U.N. Doc. A/CN.4/SR.9 (Apr. 
25, 1949), p. 15. 

63 Ibid., U.N. Doe. A/CN.4/SR.15 (May 9, 1949), p. 7. (Italics added.) 

64 Ibid., U.N. Doe. A/CN.4/SR.9, p. 15. ; 


65 Ibid, U.N. Doc. A/CN.4/S5RB.15, pp. 3, 6. 66 Td. at p. 3. 
67 International Law Commission, Summary Records, U.N. Doc. A/CN.4/SR.20 (May 
18, 1949), pp. 6, 20. 68 Ibid., U.N. Doc. A/CN.4/SR.15, p. 7. 


89 Report of the International Law Commission, General Assembly, 4th Sess., Supp. 
10 (4/925), p. 8 (1949); this JOURNAL, Supp., Vol. 44 (1950), p. 17. 
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This article was adopted by the International Law Commission by a vote’ 
of 10 to 0 with 3 abstentions.” Mr. Kerno, the United Nations’ Assistant 
Secretary General, remarked that this article specially affirmed as a prin- 
ciple of general international law a principle already contained in the 
Charter.” 

Back in the Sixth Committee the discussion was by no means more 
clear-cut. The Belgian representative stated that Article 10 was desirable 
but not the rule in international law, since to say that a non-Member was 
bound, would be to derogate from its independence and is consequently con- 
trary to international law.7? The representatives of Mexico, Israel, China, 
India, The Netherlands and Australia," among others, seemed to feel that 
Article 10 represented at best a desirable development but was not general 
international law. Tke representatives of other nations, among them 
Panama, Argentina, Canada (at least as far as Members were concerned), 
Chile, Turkey, Bolivia, and Brazil** leaned more to the view that the 
Draft Declaration expressed existing legal norms. Mr. Cohen, the United 
States’ representative, in commenting on the whole Declaration,’ ex- 
pressed the opinion that it was impossible to tell what parts were law and 
which were only becoming law. In fact, Judge Hudson had voted against 
the Draft Declaration in the International Law Commission on the ground 
that one of the articles, Article 6, was not international law at the time of 
the vote, but no such statement was made by him about Article 10.7% In 
_any event, each section of the Draft Declaration, as finally submitted to 
the General Assembly, begins with ‘‘Hvery State’’ and the International 
Law Commission has stated that: ‘‘It was felt that the Draft Declaration 
should .. . envisage all the sovereign States of the world and not only 
the Members of the United Nations.’’ 77 

The Draft Declaration, of course, does not represent positive international 
law, but the fact that many states took the definite position that there 
was a duty binding on third states to refrain at least from aiding a state 
against which international action is taken does ‘represent a divergence 
from the traditional concepts of international obligations and neutrality 
in an important aspect. Unfortunately, the General Assembly did not 
clarify the legal effect of the Declaration by its Resolution of December 


70 International Law Commission, Summary Records, U.N. Doc. A/CN.4/SR.20, p. 8. 

71 Ibid., U.N. Doc. A/ON.4/SR.19 (May 12, 1949), p. 2. 

72 General Assembly, 4th Sess., Official Records, Sixth Committee, p. 175 (1949). 
Compare, however, supra, page 385 and footnote 50. 

73 Id. at pp. 181, 182, 185, 190, 205, 226. 

741d, at pp. 178, 199, 200, 215, 223, 225, 241. 

15 Td. at p. 166. 

78 International Law Commission, Summary Records, U.N. Doe. A/CN.4/S8R.25 (June 1, 
1949), pp. 3, 6. i ‘ 

77 Report of the International Law Commission, General Assembly, 4th Bess., Supp. 
10 (A/925), p. 9 (1949). 
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6, 1949, which merely noted the Declaration, deemed it a contribution 
towards the development of international law, and sent it to its Members 
for consideration and future development.’ 

Despite the changes in traditional concepts of neutrality suggested by 
the Charter.and by United Nations’ discussions, even as to Members of 
the United Nations, the Charter itself leaves an area in which at least a` 
type of non-belligerency can exist. Thus, a state not called on by the 
Security Council for assistance in an action undertaken for the maintenance 
of international peace and security under Article 48, would not be re- 
quired to participate directly in the action, althcugh it logically could 
not claim traditional neutral rights or duties with regard to the action. 
Article 106, providing for joint action by the major Powers on behalf of 
the United Nations pending the military agreements called for by Article 
43, likewise does not close the door to non-participation by those states not 
consulted, although again old-style neutrality would seem to be legally’ 
out of the question for Members, pursuant to Article 2 (5). Measures 
taken in self-defense under Article 51, in the event that the Security 
Council fails to act, and action against former enemy states under Articles 
53 and 107, also would not impose obligations on Members, the reason in 
these latter instances being that the Organization does not control the ac- 
tion so that it is not a true ‘‘international action.’’ 3 

It would seem then, that in all true United Nations enforcement actions, 
even when non-participation may be possible, Members certainly are clearly 
bound by Article 2 (5) not to aid the state against which such an action ~ 
is progressing and that the doctrine of neutral impartiality is limited for 
them by a right and usually a duty to aid in the action and by a duty 
not to hamper it. 


c. Korean Conflict 


In the course of the Korean conflict, the United States has supported the 
view that Members are legally bound to aid in the action and refrain from 
aiding the Communist forces.2t The position of the Soviet Union has 
consistently been that this conflict is mérely an aggressive war being fought 


78 General Assembly, Doe. A/1220 (Dee. 7, 1949). 

79 Bee, generally, Kelsen, ‘‘The Draft Declaration on Rights and Duties of States,’’ 
this JOURNAL, Vol. 44 (1950), p. 259. 

80 On this distinction, see, generally, Lalive, ‘‘International Organization and Neu- 
trality,’’ loe. cit., p. 72. In considering the problem of the continuing existence of a 
status of neutrality, the only actions within the scope of this note are those carried out’ 
by the international force created under Art. 43 or by a force assembled by United 
Nations direction, under United Nations supervision and responsible to the United 
Nations, such as the army engaged in Korea (see infra, page 395) and possibly such a 
one as envisaged by the General Assembly in the ‘‘Uniting for Peace’’ resolution 
(General Assembly, Doc. A/1481 (Noy. 4, 1950) ; this JOURNAL, Supp., Vol. 45 (1951), 
p. 1). 

81 Security Couxcil, Official Records, 435th Meeting (Aug. 10, 1950), p. 9. 
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by the United States and its friends s> that there can be no question of a 
United Nations action, and the rules of war and neutrality would, of 
course, apply.®? Although some question thereon undoubtedly exists, the 
activities of the United Nations with regard to Korea appear to fall within 
the legitimate scope of actions envisaged by the Charter, and, in any event, 
the overwhelming majority of Members are behaving on the assumption 
that such activities are constitutional. 

Despite the terms of Article 2 (6) of the Charter, however, the early 
resolutions dealing with the Korean conflict mention only Members. The 
first resolution, calling for a cessation of hostilities and the withdrawal of 
the North Koreans, ran as follows: 


(The Security Council :) 

III. Calls upon all Members to render every assistance to the United 
Nations in the execution of this resolution and to refrain from giving 
assistance to the North Korean authorities. (Italics added.) 3 


The second resolution: 


Recommends that the Members cf the United Nations furnish such 
assistance to the Republic of Korea as may be necessary to repel the 
armed attack and to restore international peace and security in the 
area. (ItalicS added.) 8 £ 


Additionally the General Assembly resolution ‘‘Uniting for Peace,” 
adopted on November 3, 1950, calls only upon Member States for co-opera- 
tion.®* ; 

Some proposed resolutions have sought to embrace a wider scope. Of 
course, the position of Communist China complicates any such attempt, 
since China is a Member of the United Nations and the Communist Chinese 
government is not the Chinese Government represented in the United 
Nations. Various attempts have therefore been made to include states 
which were not fully recognized as Members. The Draft Resolution, 
‘“‘ Peace Through Deeds,’’ for example, used the terms ‘‘all Governments”’ 
and ‘‘every nation.’ Another resolution proposed by the United States 
and others in the Security Council 


Calls upon all States and authorities . .. to refrain from assisting 
or encouraging the North Korean authorities, to prevent their na 
tionals or individuals or units of their armed forces from giving as- 
sistance to North Korean forces . . . (Italics added.) 8- 


82 E.g., Statement of Y. Malik, ibid., 497th Meeting (Sept. 7, 1950), p. 9. 

88 Security Council, Doc. 9/1501, June 25, 1950. 

84 Ibid., Doc. 8/1511, June 27, 1950. 

85.General Assembly, Doc, A/1481 (Nov. 4, 1950). E.g., ‘15. Urges Member States 
to respect fully, and to intensify, joint ection, in co-operation with the United 
Nations... .’? 

86 General Assembly, First. Committee, Doc. A/C.1/597/Rev. 1, Oct. 28, 1950. 

87 Security Council, Doc. 8/1894, Nov. 10, 1350. 
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However, since this last draft resolution is directed at Communist China, 
its value as indicating a legal position is weakened. It should be noted too 
that the Collective Measures Committee of the General Assembly has sug- 
gested that when the Security Council or the Assembly asks contributions 
to collective action for the maintenance of peace, the request “should be 
addressed as widely as possible to States which are not Members of the 
Organization.’’ 38 

The reactions of various states to the Korean action have also been in- 
teresting in the light of Article 2 of the Charter. As in the League action, 
at least one non-Member announced support for the United Nations at an 
early date. The traditional neutral, Switzerland, expected to maintain 
its neutrality.°° Although by July 4, 1950, forty-two nations had approved 
the steps taken,” several Members in the Arab League insisted that they 
would not participate, despite the statement of the late ruler of Trans- 
Jordan that ‘‘there is no such thing as neutrality.” ° By November 14, 
1951, at least 26 Members and two non-Members were actively participating 
in furnishing, or had offered to furnish, ground troops, naval vessels, air 
force units and/or medical or other services to the military aspects of the 
action in Korea.** Additionally, 43 nations, including Members and non- 
Members, have offered contributions to the action in the form of goods, 
medical supplies and/or money.” 

It is also of interest, on the other hand, that the Chinese Communists 
have insisted that neutral rights still exist, that the Chinese troops in- 
volved are all volunteers, and that the Communist government is under no 
obligation to prevent their crossing the frontier under Article 5 of the 


88 Report of the Collective Measures Committee, General Assembly, Official Records, 
6th Sess., Supp. No. 13 (A/1891), 1951. In this report the Committee also proposed 
that in applying economic and political collective measures against an aggressor, every 
State, Member or non-Member should participate. Id. at pp. 11, 12, 18, 14, 21 (italies 
added). 

89 Statement by the Italian Ambassador to the United States, A. Tarchiani: ‘‘In 
spite of not being a Member, we thought it avpropriate to say immediately that the 
United States. in their action fulfilling the decision of the United Nations for Korea 
has the full solidarity of the Italian nation.’’ N. Y. Times, July 2, 1950, p. 3, col. 2. 

90 Ibid., July 9, 1950, p. 18, col. 1. 91 Ibid., July 4, 1950, p. 1, col. 7. 

92 Ibid., July 6, 1950, p. 12, col. 7. The Arab League attitude was apparently dic- 
tated by resentment against United Nations’ handling of the Palestine question and 
does not necessarily indicate a legal position by these states that they could not be bound. 
-Lebanon announcad support on July 7, however (N. Y. Times, July 8, 1950, p. 4, col. 1), 
ae Egypt gave limited support on July 11, although indicating that it would maintain 

*‘neutral’’ position (ibid. July 12, 1950, p. 13, col, 3). 

93 See U. N. Doc. A/1822, June 25, 1951, and Additions 1 through 9, and Report of 
the United Nations Commission for the Unification and Rehabilitation of Korea, Gen- 
eral Assembly, Official Records, 6th Sess., Supp. No. 12 (A/1881), 1951, Annex VIIL; 
see also N. Y. Times, Oct. 26, 1951, p. 2. col. 7. : 

94 Report of the Collective Measures Committee (cited supra, note 88), p. 46. 
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Hague Convention of 1907. The rules to which such statements relate, 
however, can logically no longer be given full effect by a Member of the 
United Nations bound by Article 2 (5) in the face of a properly consti- 


‘tuted United: Nations action.®* 


By the end of 1950, it had become obvious that Chinese Communist in- 
tervention in Korea was of a very substantial nature and a resolution was 
introduced in the General Assembly naming Communist China as an ag- 
gressor..? This resolution reads in part: 


The General Assembly ... 


4, Calls upon all States and authorities to continue to lend every as- 
sistance to the United Nations’ action in Korea. 


5. Calls upon all States and authorities to refrain from giving any 
assistance to the aggressors in Korea, 


The language used is consonant with the terms of Article 2 (6) of the 
Charter, but, since General Assembly resolutions are recommendations °’ 
rather than orders, they do not have the same force as would commands of 
the Security Council.*® To implement this resolution, the General As- 
sembly, at the suggestion of the Additional Measures Committee, adopted 
a resolution *°° in the following terms: 


The General Assembly ... 


1. Recommends that every State 
(a) Apply an embargo on the shipment to areas under the control 
of the Central People’s Government of the People’s Republic of 
China and of the North Korean authorities of arms, ammunition 
and implements of war, atomic energy materials, petroleum .. . 


The resolution states specifically that it is only a recommendation.*™ 
Nevertheless, by December 12, 1951, 40 Members reported full compliance 


25 Letter of Nov. 11, 1950, from the Chinese People’s Republie, Security Council 
Doe. 8/1902, p. 3 (Nov. 15, 1950); statements by A. Vyshinsky, N. Y. Times, Nov. 8, 
1950 (p. 32, col. 4), Dec. 7, 1950 (p. 3, col. 5); Dec. 10, 1950 (p. 6, col. 1). In cease- 
fire negotiations, Chinese officers present have been denominated representatives of 
Chinese volunteer forces. 

96 As has been pointed out, the position of the Chinese Government is of course com- 
plicated by the fact that the government in control of China proper is not the govern- 
ment representing China in the United Nations. ` 

97 U.N. Doe. A/1771, Feb. 1, 1951. 

98 See, for example, statement by Egyptian representative, Committee on Collective 
Measures, U.N. Doc. A/AC.43/SR.1, p. 6. 

89 This resolution has also been attacked as illegal by Communist China (U.N. Doc. 
A/1782, Feb. 23, 1951), and by the Soviet Union (U.N. Doc. A/1808, May 29, 1951). 

100 U.N. Doe. A/1805, May 21, 1951 (italics added). 

101 The resolution has also been attacked as illegal by the Soviet Union (U.N. Doe. 
A/1808, May 29, 1951) and the Soviet satellites (U.N. Docs, A/1811, June 1, 1951 
(Poland) ; A/1813, June 4, 1951 (Czechoslovakia); A/1818, J une 12, 1951 (Byelo- 
russia) ; A/1819, June 12, 1951 (Ukraine)). 
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with its provisions and 6 non-Members had also agreed to obey its terms.?” 
It should be noted that compliance was promised by several states which 
had opposed or held aloof from earlier United Nations action in Korea.’ 
The practice and experience of the United Nations therefore indicate both 
the necessity for limitations on traditional concepts of neutrality and, in 
some measure, the extent to which nations are currently willing to abandon 
these concepts in order to assure effective international action in the in- 
terest of world. peace. 

If the United Nations is to succeed as a peace enforcement agency, it 
needs strength where the League was weak, The will of the overwhelming 
number of states of the world to stamp out a threat to the peace must not 
be thwarted by the act of one or more nations, whether Members or not, 
if any consistent effect is to be given to the rule of law in international 
affairs. Although the existence of neutrals has been justified on the 
ground of experience—that they serve as mediators, listening-posts and 
moral examples—such a position does not seem necessary where the unified 
forces of the world are acting to enforce the rule of law and to prevent or 
punish aggression. In the present state of international relations, however, 
where the United Nations does rot necessarily command the power of all 
of its Members im an action, there may still be such a réle for nations not. 
fully engaged, as the Korean experience seems to indicate.1* 


102 Members complying: Australia, Belgium, Brazil, Canada, Chile, China, Colombia, 
Cuba, Denmark, El Salvador, Ethiopia, France, Greece, Haiti, Honduras, Iceland, 
Indonesia, Iran, Iraq, Israel, Lebanon, Luxembourg, Mexico, Netherlands, New Zealand, 
Norway, Pakistan, Paraguay, Peru, F'hilippines, Sweden, Thailand, Turkey, Union of 
South Africa, United Kingdom, United States of America, Uruguay, Venezuela, Yemen, 
Yugoslavia. 

Non-Members complying: Federal Republic of Germany, Italy, Japan, Laos, Spain, 
Viet Nam. 

Ecuador, Panama, Austria, Finland, end Jordan merely acknowledged the resolution. 
The Soviet Union and the Soviet sazellites believe the resolution to be illegal. See 
supra, footnote 101 (Albania, Hungary and Rumania agreed with this position). 

Burma and India abstained on the rove on the resolution. Both report no trade with 
China in the banned items (as does Sambodia) but neither seems very cordial to the 
embargo. See Reports from Governments on Measures taken in accordance with General 
Assembly Res. 500 (V), U.N. Does, A/1841, July 12, 1951; A/1841, Add. 1, July 25, 
1951; A/1841, Add. 2, Aug. 9, 1951; A/1841, Add. 3, Sept. 28, 1951; A/1841, Add. 4, 
Oct. 23, 1951; A/1841, Add. 5, Dee. 12, 1951. 

103 Supra, footnote 92. 

104 On Dee. 2, 1951, the Communisż negotiators for a cease-fire in Korea suggested 
that ‘‘neutrals’’ be used to police the proposed armistice (N. Y. Times, Dec. 3, 1951, 
p. 1, col. 8). On Dee. 5, they named Poland and Czechoslovakia as ‘‘neutrals’’ of their 
choice and conceded that Denmark, Sveden and Switzerland might be considered ‘‘neu- 
trals’? (ibid., Dee. 6, 1951, p. 1, col. i). Al except Switzerland are U.N. Members and 
Denmark and Sweden have contributed a hospital ship end a military hospital to the 
action. On Dee. 11, the U.N. negotiators accepted ‘“‘neutral’’ control (ébid., Dec. 12, 
1951, p. 1, col. 8) and the United States, on Dee, 15, notified Switzerland, Sweden and 
Norway (rather than Denmark) that they would be acceptable to the U.N. Command, 
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The actual experience of the United Nations indicates, then, that the 
status of neutrality still exists (for Switzerland, for example), subject to 
ever increasing pressures and, at least in theory, to a diminution of rights. 
However, such a status, in the full traditional sense, is not legally tenable 
for Members of the United Nations in the course of a unified action. ‘ The 
status of non-participant exists but is subject at least to a duty not to 
assist a state against which international action is being taken. The actual 
position of neutrals has been on the decline in the over-all picture since the 
first World War, and, if the United Nations grows stronger, must continue 
to decline. Where the international police force is operating, it will un- 





though they were referred to as ‘‘non-belligerent’’ rather than ‘‘neutral’’ (ibid, Dee. 
15, 1951, p. 2, col, 4). 

The more recent plans evolved by the U.N. Command and the Communist forces for 
a truce also depend on the use of ‘‘neutral’’ states. In April, 1953, the U.N. proposed 
a nation such as Switzerland to take custody of prisoners refusing repatriation (ibid., 
April 15, 1953, p. 1, col. 7), but the Communists rejected Switzerland as not a ‘‘real 
neutral’’ since it had been earlier nominated by the ‘‘ Allies’? as one of the countries 
to supervise an armistice (ibid., April 27, 1953, p. 1, col. 8). On May 2, the Com- 
munists listed India, Pakistan, Burma and Indonesia as Asian nations considered ‘‘neu- 
tral’’ in the Korean war (all being U.N. Members) and said that Switzerland, Sweden, 
Poland and Czechosl8vakia were still considered neutral too (ibid., May 2, 1953, p. 1 
col. 8). On May 4, the U.N. Command asked for the acceptance of Pakistan ‘‘as the 
neutral nation,’’ and insisted again on turning the captives over to the custody of a 
‘‘neutral’’ in Korea rather than moving them to the neutral nation (ibid., May 4, 1953, 
p. 1, col. 8, and May 5, 1953, p. 1, col. 8; see éd., p. 3, col. 1, for the views of the Asian 
nations). On May 7, the Communists proposed that a 5-nation ‘‘neutral’’ repatriation 
commission consisting of Czechoslovakia, Poland, Switzerland, Sweden and India take 
custody in Korea of prisoners who refuse to go home (ibid., May 7, 1953, p. 1, col. 8), 
and on May 13, the U.N. Command sharply revised the Communist plan but accepted 
the 5-nation commission, calling it a ‘‘prisoner of war repatriation commission’’ and 
not referring to the nations as ‘‘neutrals’’ (ibid., May 14, 1953, p. 4, col. 2 ff.) It was 
also insisted that India alone should send troops to Korea and should have operational 
control of all detention forces. This proposal was termed ‘‘ absolutely unacceptable’? 
by the Communists (ibid., p. 4, col. 6), but on June 8 an agreement along these lines 
was arrived at (Department of State Bulletin, Vol. 28, No. 730, p. 866.) 

The action of the U.N. Command in this matter is obviously one of expediency and 
does not detract from the arguments above presented. If the employment of the 
services of certain Powers can bring the conflict to an`honorable conclusion, it might 
well prove a wise policy for the U.N. Command—no precedent is necessarily involved, 
since this is not in fact a full action by the ‘‘unified forces of the world’? (as indicated 
by the earlier Communist suggestion that the Soviet Union serve as a ‘‘neutral’’ too). 
It is unfortunate, however, that the U.N. has used the term ‘‘neutral’’ for non-par- 
ticipants without making clear that, certainly for Members, old-style neutrality could 
not be considered as consonant with Charter obligations. 

105 Their persistence is recognized in the four conventions signed on behalf of most 
of the world’s nations at Geneva on Aug. 12, 1949, each of which makes numerous 
references to ‘‘neutrals’’ and ‘‘neutral Powers’’; e.g., Condition of the Wounded in 
the Field, Arts. 4, 43; Condition of the Wounded at Sea, Arts. 5, 32; Protection of 
Civilians, Arts. 4, 11; Treatment of Prisoners of War, Arts, 10, 110, 111, U. S. De- 
partment of State Publication No. 3938 (1950). See also footnote 104, above. 
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‘ doubtedly be illegal, for example, for even a non-Member to insist on such 
a right and duty as that requiring it to fire upon international aircreft 
flying over its territory, as the Swiss considered it their duty in two world 
wars. New problems will have to be faced, such as the defining of true 
international crimes and the duties of states, Members and others, to appre- 
hend and even try international criminals.1°*? The closer the international ° 
organization approaches to universality, the greater will be the pressure to 
prevent interference with its decisions and the less possible will it be to 
maintain the traditional position of neutral or even non-participant. Even 
at present, however, the legal basis for the elimination of such positicns 
exists; the difficulty, as the Korean conflict indicates, is political, not 
theoretical. 


106 Grob, The Relativity of War and Peace (1949), p. 165; supported by Jessup, 
‘‘International Law of the Air: Neutral Rights and Duties,’’ Proceedings, Amerizan 
Society of International Law, 1938, p. 86 at p. 89. 

107 See, e.g., Eagleton, ‘‘Punishment of War Criminals by the United Nations,’’ 
this JOURNAL, Vol. 37 (1943), pp. 495 ff. 


EDMUND BURKE AND THE LAW OF NATIONS 


, 


By PETER J. STANLIS 


Assistant Professor of English, University of Detroit 


It is generally agreed that the modern origins of the law of nations 
are to be found in two great early seventeenth-century works, Suarez’ 
‘Tractatus de legibus ac deo legislatore (1612) and Grotius’ De jure belli 
et pacis (1625). Among their contemporaries, Suarez and: Grétius were 
moderate and mediating men, and they were therefore particularly aware 
that the basic problems of international diplomacy—the just causes and 
conduct of war, treatment of prisoners, acquisition of sovereignty and 
booty through conquest, neutrality or intervention, maritime law, treaties, 
etc., had become profcundly complicated by the growth of a conscious 
and extreme political nationalism. Their main problem was to determine 
to what extent international law was derived respectively from the uni- 
versal jus naturale and also from the various prescriptive jus gentiwm 
of each particular nation. It was generally taken for granted that natural 
law, as a universal and eternal ethical norm, applied equally and simul- 
taneously to all inter-nacional and intra-national relations: Suarez pointed 
out that when men became separated into corporate nations, natural law 
as the moral basis of international justice never could be applied directly 

“and in the abstract, but always indirectly, through the just claims of the 
supplementary and various civil laws, customs, conventions, institutions 
and historical circumstances of each nation.? Natural law. was thus con- 
ceived as the perpetual arbitrator between international and constitutional 
law. Unfortunately, in their attempt to make nationalism and inter- 
national relations harmonize with natural law, Suarez and Grotius were 
ambiguous in using the term “‘law of nations.” Sometimes it meant the 
particular adaptation of natural law to the internal government of par- . 
ticular states, t.e., constitutional law. But since one nation has no legal 
or moral right P legislate for any other, and every nation has the moral 


1 Hobbes, with his theory that nations are related to each other as individuals in his 
hypothetical ‘‘state of nature,’? was the one great exception to this assumption. Al- 
though Hobbes used the language of ‘‘Natural Law,’’ his theory of international law 
is purely “contractual, expeiient, secular and utilitarian. By contending that inter- 
national law derived primarily from national civil laws and self-interest, Pufendorf 
arrived through different means at a theory almost identical with that of Hobbes. 

2‘* Apparently following Suarez, Grotius derives the law of international relations 
primarily from the law of nature, and secondarily from the jus gentium by which the 
law of nature is supplemented.’’ Arthur Nussbaum, a Concise History of the Law of 
Nations (New York, 1947), p. 104. © 
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obligation to protect its citizens against any nation which would destroy 
their corporate sovereignty, there must be a law beyond national constitu- 
tional laws to which all nations may appeal in safeguarding their moral 
right to independent existence. Properly speaking, this is the natural 
law, the normative moral code to which all nations, like all individuals, 
should adhere. But the application of the moral law to the external legal 
and political relations between nations, t.e., international law, was also 
called the ‘‘law of nations.’’* From Suarez and Grotius to Burke, in 
varying degrees all thinkers on international law continued to use ‘‘law 
of nations” in this loose and ambiguous manner. 

Blackstone and Bolingbroke reveal, respectively, that the international 
and constitutional conceptions of law, as logical derivatives of natural law, 
were fully understood and accepted during Burke’s time: 


As it is impossible for the whole race of mankind to be united in one 
great society, they must necessarily divide into many, and form sepa- 
rate states, commonwealths, and nations, entirely independent of each 
other, and yet liable to a mutual intercourse. Hence arises a law 
to regulate this mutual intercourse, called ‘‘the law of nations,” 
which, as none of these states will acknowledge a superiority in the 
other, cannot be dictated by any, but depends entirely upon the rules 
of natural law.* 


As supreme Lord over all His works, His general Providence regards 
immediately the great commonwealth of mankind, but then, as supreme 
Lord likewise, His euthority gives a sanction to the particular bodies 
of law which are made under it. The law of nature is the law of all 
His subjects: the constitutions of particular governments are like the 
by-laws of cities, or the appropriated customs of provinces. It fol- 
lows, therefore, that he who breaks the law of his country resists the 
ordinance of God, that is, the law of his nature.® 


Burke’s predecessors and contemporaries not only distinguished clearly 
between an international and constitutional conception of the law of na- 
tions, but like Burke himself, they regarded both conceptions not as con- 
trary to, but as necessary derivative parts of, natural law. We have now 


3 For the dual use of ‘‘law of nations’’ in the works of Suarez and Grotius, see 
Nussbaum, op. cit., pp. 64-72, 92-112. The international conception was generally 
stressed. 

4 Blackstone, Commentaries (Chitty ed., New York, 1832), Vol. I, p. 29: 

5 Henry St. John Bolingbroke, ‘* The Idea of a Patriot King,’’ Works (Philadelphia, 
1841), Vol. II, p. 379. The last sentence indicates how Bolingbroke, as a patriot, Deist 
and logician, could appeal to the natural law yet invert the whole moral basis of political 
sovereignty. Bolingbroke made not merely constitutional law, but civil conventions, 
statutory laws and even the arbitrary desrees of his ‘‘patriot king’’ the ultimate basis 
of just rule. Like Burke he used the vocabulary of natural law, but he arrived at a 
Hobbist theory of sovereignty, of will over law, which completely contradicted Burke. 
For the vital differences in their conceptions of natural law, see Eldon M. Talley, The 
Concept of Natural Law in the Thought of Bolingbroke and Burke (M.A. thesis, Ford- 
ham University, 1948). 

6 Even statutory laws wer2 derived from natural Jaw: ‘‘ All civil laws . . . either pre- 

è z 
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to see how Burke assumed these two conceptions of the law of nations as 
part of his philosophy of history and politics, and how he applied them to 
the great international conflicts brought on by the American and French 


revolutions. 
I 


One of the greatest errors of omission in Burkean scholarship has been 
the failure to consider the vital position of the law of nations in his po- 
litical philosophy. This law explains why Burke accepted so completely 
the principle of man’s diversity resulting from historical growth, why he 
always gave paramount consideration to men’s infinite circumstances, yet 
based his political philosophy upon natural law.” The cardinal importance 
Burke gave to various national circumstances is contained in his principle 
of prudence, and since Burke considered nations not as physical or geo- 
graphical arrangements but as moral essences, for him historical diversity 
was not something merely empirical, but a vital moral fact which required 
that the universal natural law should be applied through various social 
institutions and forms of government. Burke never regarded natural 
law merely as an abstract moral code, immediately perceived by private 
reason, but as the most imperative law of the spiritual side of man’s 
common nature, permeating every good act of individuals, civil institutions, 
races and nations. Even more than Montesquieu, his master and teacher 
on this point, Burke realized that man’s common nature is infinitely modi- 
fied by climate, geography, history, religion, nationality and race, by in- 
stitutions, customs, manners and habits, by all the civil circumstances of 
times, places and occasions, which cut across and qualify but do not impair 
the different means by which the natural law is best fulfilled. With all 
their differences, mer in any given nation had their citizenship in common, 
and all were bound in their civil capacity to obey the moral law, so that 
as citizens (not as men in the abstract), they could best live according to 
the spirit of natural law indirectly, by acknowledging the intermediary 
de jure sovereignty of their own state, and each state in turn, in its inter- 
course with other states, was obliged to subordinate its self-interest to the 
superior reason in the moral law. Thus the individual finds his proper 
place in his nation, much as his nation in its turn fulfills its destiny in the 
evolving life of civilized humanity, so that individuals and nations are 
mutually bound to each other, and both with the natural law, reflecting at 
every point the spirit of the God-given moral law, repeating this arrange- 


suppose or include the chief heads of the Law of Nature .. . neither are these in the 
least injured or impaired by the particular ordinances, which each commonwealth finds 
a necessity of superadding, for its separate interest and benefit.’?’ Pufendorf, Of the 
Laws of Nature and Nations (Oxford, 1703), p. 106. 

7 For proof that Burke was an exponent of natural law in politics, see this writer’s 
Ph.D. thesis, Burke’s Polities and the Law of Nature (University of Michigan, 1951). 
Professor Ross Hoffman of Fordham University was the first modern scholar to point 
out and emphasize the paramount position of natural law in Burke’s political thought. 

° 
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ment, under a great diversity of forms, throughout the order of the civil 
universe. 

Burke is certainly in the tradition of Suarez and Grotius, and of all 
political philosophers who had said that the law of nations, in both senses, 
is derived from natural law. On international law, however, he assumed 
a new, hypothetical, transitional law between the universal natural law and 
the particular constitutions of particular states—e law of nations which 
- applies distinctly to what he calls ‘‘the Commonwealth of Europe.’ Burke 
certainly believed that the moral law applies equally in India and in Eng- 
land; he admitted that Hastings had brought disgrace upon Britain’s honor 
by violating the law of nations in Asia, and he stated that Cheyt Sing, in 
refusing to pay tribute to Hastings, ‘‘was justifiable upon every principle 
of the laws of nations, nature, and morality.” But in dealing with 
international European politics, the laws and fate of the whole civilized 
world were sometimes too grand and hypothetical an object for Burke’s 
practical consideration; he wilfully restricted himself, in using the term 
‘law of nations,’’ to the chief elements in the laws common to Europe, 
the ‘‘similitude throughout Europe of religion, laws and manners,’ 1° to 
which all European nations are bound. According to Burke the religion, 
laws and manners of Europe consisted respectively of three closely fused 
elements—Christianity, the modified remnants of Reman civil law, and the 
eustoms of the Germanic tribes that overran the Roman Empire: 


The writers on public law have often called this aggregate of nations 
a commonwealth.* They had reason. It is virtually one great state 
having the same basis of general law, with some diversity of provincial 
customs and local establishments. The nations of Europe have had 
the very same Christian religion, agreeing in the fundamental parts, 
varying a little in the ceremonies and in the subordinate doctrines. 
The whole of the polity and economy of every country in Europe has 
been derived from the same sources. It was drawn from the old 
Germanic or Gothic customary, from the feudal institutions which 
must be considered as an emanation from that customary; and the 
whole has been improved and digested into system and discipline by 
the Roman law. From hence arose the several orders . . . which are 
called states . . . in every Huropezan country. 


In considering the individual differences and circumstances of mankind 
at large, India excepted, this common law of the European commonwealth 


8 See Speeches, Vol. III, pp. 217-218; Vol. IV, p. 476. All references to Burke’s 
speeches are from the London, 1816, four-volume edition. 

ə Speeches, Vol. IV, p. 480. 

10 Regicide Peace, p. 214. All quotations of individual works are from the Bohn 
edition of Burke’s Works (London, 1854, 6 vols.). 

* To verify Burke’s point, see, for example, Pufendorf, op. cit, p. 106. 

11 Regicide Peace, p. 214. The idea of the ‘‘Commonwealth of Europe’’ occurs fre- 
quently in this work. See pp. 203, 206, 215, 219, 233, 244, 253-254, 323-324, 364, 
373 and 433. 
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is the broadest frame of reference Burke ever made. It is the first qualifi- 
cation of natural law that leads finally to his principle of political 
prudence. It is to this vast and complicated ancient Roman-Christian- 
Germanic civilization, whose ‘‘common inheritance” transcends the claims 
of any of its national or religious parts, that Burke refers, even more than 
to natural law itself, when he attacks European nations that violate the 
international law of nations. 

During the intense nationalism of the Renaissance it became obvious 
that national self-interest and colonial ambition could lead legislators to 
justify violations of natural law by appeals to the constitutional law of 
nations. According to Sir James Mackintosh this inversion of the moral 
law by political self-interest continued until late in the seventeenth cen- 
tury: ‘‘Puffendorf . . . restored natural law to that superiority which þe- 
longed to it, and with great propriety treated the law of nations as only 
one main branch of the parent stock.” 1? It is probable that before reading 
Pufendorf, Mackintosh had learnec the ‘‘proper’’ relationship of the law 
of nations to natural law from Burke, who converted him in 1796 from 
his revolutionary interpretation of international law.** We shall now see 
that all of Burke’s previous discussions of the law of nations in American 
and French affaiys show clearly that he regarded it as derivative from 
natural law. 

With Burke no political claim could transcend the imperative and norma- 
tive ethics of natural law, and his impartiality in applying this rule in 
judging man’s behavior is proved in the fact that until 1790 he was more 
severely critical of the arbitrary acts of his own country than those of any 
other. In 1777, while discussing the American rebellion, Burke pointed 
out that traditionally only nations which are recognized as already legally 
established have any moral claim, under the broadest conception of the 
law of nations, to make international treaties and war. He lamented that 
the King’s treating the colonists as outlaws and rebels, rather than as 
citizens dissenting from arbitrary rule, made it impossible to settle differ- 
ences under Britain’s constitution, and put the colonists in possession of 
the law of nations: 

‘Whenever a rebellion really and truly exists . . . government has not 
entered into . . . military conventions; but has ever declined all inter- 
mediate treaty which should put rebels in possession of the law of 
nations with regard to war.” 
In February, 1778, Burke told Parliament that Britain’s plan to use 
Indians and to excite rebellion among the Negro slaves in America violated 
international law: ‘‘He insisted that the proclamation for that purpose 


12 Mackintosh, A Discourse on the Law of Nature and Nations (London, 1799), p. 21. 
See also pp. 4, 17 and 35. 

18 See William Hazlitt, The Gii of thə Age, p. 100; Laurence Correspondence, pp. 
106-107, 14 A Letter to the Sheriffs of Bristol, p. 6. 
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was directly contrary to the common statute law of this country, as well 
as to the general law of nations.’*?5 In December, 1779, Burke contended 
that both the American colonies and France were within their moral and 
legal rights in forming a political and military alliance: 
‘Mr. Burke entered into an ample investigation of the propriety of 
America joining with France, and contended, that in all ages and in 
all countries, it was perfectly natural for revolted subjects to form an 
alliance with that power known to be most inimical to the state, from 
whose supremacy they had withdrawn, and to whom the destruction of 
the interest of the former parent state was obviously a matter of de- 
sirable advantage.*¢ 
In this passage, reported as indirect discourse, it is noteworthy that Burke’s 
contention that the alliance was ‘‘natural’’ rested on an appeal to legal 
precedents among nations, and that the utility or ‘‘desirable advantage” 
to the allies of destroying Britain’s power in America was not the basis 
for determining political policies, as so many of Burke’s critics have claimed, 
but rather a political by-product of following a legitimate self-interest un- 
der the moral law. 

Burke’s most severe attack on Britain’s violations of the law of nations 
occurred in a speech on May 14, 1781, in his ‘‘Inquiry into the seizure 
of private property in St. Eustatius.” At a time when Britain and Hol- 
land were not officially at war, and Holland, as a member of the League 
of Armed Neutrality, followed Grotius’ principle that neutral ships have 
free access to world trade, this tiny West Indies Dutch island was seized 
by Britain’s Admiral Rodney and General Vaughan, and in the name of 
the Crown all the private property of every American, Jewish, Dutch and 
even British resident and merchant was confiscated. Burke attacked this 
confiscation as ‘‘a most unjustifiable, outrageous, and unprincipled viola- 
tion of the law of nations.’’?? He considered the confiscation of the prop- 
erty of the Jews particularly unjust, because these unfortunate people had 
no nation to which they could look for material compensation or moral 
redress.1® In the course of his speech, as reported by the Commons’ clerk, 
Burke contended that the rules of war and conquest among civilized na- 
tions rest on the law of nations, which is derived from the divine natural 
law: 


15 Speeches, Vol. I, p. 398. Burke insisted that the Indians’ method of warfare was 
utterly lawless and uncivilized, and that Britain was bound by the rules of war which 
governed all civilized nations. 16 Ibid., p. 414. 

17 Speeches, Vol. II, p. 248. For Burke’s second account of the St. Eustatius affair, 
see Annual Register (1781), pp. 101-106. The universal confiscation of private 
property, wrote Burke, ‘‘drew upon us... the odium of all Europe.’’ (p. 105.) 
William Lecky said that the events and treachery that followed the capture of St. 
Eustatius ‘‘ought to bring a blush to the cheek of every English historian.’’ For his 
account, see A History of England in the Highteenth Century, Vol. IV, pp. 179-182. 

18 Ibid., pp. 249-255, ; 
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Mr. Burke entered largely into the investigation of that right which 
a conqueror attains to the property of the vanquished by the law of 
nations. ... He declared that the general confiscation of the private 
property found upon the island was contrary to the law of nations, 
and to that system of war which civilized states had of late, by their 
consent and practice, thought proper to introduce. Perhaps it might 
be said, there was no positive law of nations, no general established 
laws framed and settled by acts in which every nation had a voice. 
There was not indeed any law of nations established like the laws of 
Britain in black letter, by statute and record; but there was a law of 
nations as firm, as clear, as manifest, as obligatory, as indispensable. 

.. There were certain limited and defined rights of war recognized 


by civilized states, and practiced in enlightened Europe. ... They 
were established by reason, in which they had their origin; ... by 
the convention of parties; . . . by the authorities of writers, who took 


the laws and maxims not from their own inventions and ideas, but 
from the consent and sense of ages; and lastly, from the evidence of 
precedent. Mr. Burke went largely into this description and proof 
of the rights of civilized war.... He said ‘‘that a king conquered 
to acquire dominion, not plunder; that a state does not go to war with 
individuals, but with a state; and in conquest, does not take possession 
of private property.” ..°. By this maxim the calamities of war are 
mitigated. ... This law, therefore, directs that the property of in- 
dividuals, in a territory surrendering at discretion, is not only to be 
spared, but to be secured. ... When men surrender, they are en- 
titled to protection.. There is a virtual compact in conquest, by which 
protection arises out of, and accompanies, allegiance. Can the King 
of Great Britain seize upon the property of his subjects at his will and 
pleasure? No: nor can he in the instant of conquest seize on the 
goods and effects of the conquered.... Every monarch, however 
despotic, is bound down by the very essence of his tenure, io observe 
this obligation. ... The king who should receive the surrender of a 
people, thereby admitting them within the pale of his government, and 
afterwards strip them of their property, must, in so doirg, forfeit 
his royal authority, and be considered only as a robber.... This 
is a principle inspired by the Divine Author of all good; it is felt in 
the heart; it is recognized by reascn; it is established by corsent.... 
By the convention of parties, this law of nations was established and 
confirmed.?® 


19 Ibid., pp. 256-258. See also pp. 259-269, 313-328. Written authorities were for 
Burke the least binding evidence of the law of nations: ‘‘As to the aitthorizy of books, 
he thought them the weakest part of the argument, although they had collected the 
wisdom of ages, and had connected it with their authors’ sagacity, judgment and sense. 
He quoted Vattel as being the latest and best, and whose testimony he preferred; be- 
cause being a modern writer, he expressed the sense of the day in which we live.’’ Ibid, 
p. 259. Although Burke quoted Vattel more than any other writer on international law, 
actually his conception of the law of nations is far more consciously connected with 
natural law. Twenty-three years before Burke condemned Britain’s behavior at St. 
Eustatius, he had attacked Frederick of Prussia for pillaging the private property of 
the conquered Saxons: ‘‘When a country is entirely possessed by any power, and 
claimed as à conquest, the rights of war seem to cease, and the people have a claim 
to be governed in such a manner as becomes a just prince.’’? Annual Register (1758), 
p. 64. 
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Not only individuals, but nations also are entitled to justice when as 
corporate bodies they contend unsuczessfully for survival through war: 


It was a first principle in the law of nations, as laid down by every 
writer, that to expound the rights of war, we must conceive each party 
to have justice on its side, and everything preceding the commencement 
of hostilities must, be forgotten in that exposition.” 


The recorder of Burke’s speech does not supply the rich details of his argu- 
ment, but states categorically that ‘‘Mr. Burke .. . in a variety of most 
beautiful and forcible arguments, enforced the doctrine of the law of na- 
tions.’’?+_ Indirect and general as the recorded evidence is, it nevertheless 
proves that during the decade before France burst into flame Burke de- 
rived his principles of the law of nations from natural law. 

In May, 1791, during his speech on the Quebec government bill, Burke 
raised the question of how the law of nations is related to political sov- 
ereignty. He denied that Britain had any right to rule French Canada 
on the radical reformers’ theory of ‘‘natural rights,’ which was an ab- 
stract slogan subversive of the traditional conception of sovereignty based 
on natural law. The radicals’ hypothetical, primitive, pre-civil ‘‘natural 
rights’’ could do nothing to determine any political sovereignty, or even 
any corporate and national allegiance. Burke then asked: 


On what, then, was this House to found its competence? There was 
another code on which mankind in all ages had acted—the law of na- 
tions; and on this alone he conceived the competence of the House to 
rest. This country had acquired the power of legislating for Canada 
by right of conquest. ... The law of nations enabled us to legislate 
for the people of Canada, and bound us to afford them an equitable 
government, and them to allegiance.”? 


Burke conceived conquest in time of war as an act securing not merely 
physical power cver an enemy, but also dictating a profound moral re- 
sponsibility upon the victorious state, compelling it, under threat of for- 
feiting its acquired sovereignty, to grant the defeated ‘‘an equitable gov- 
ernment’’ based on natural law. 

After 1789 the turn of events in France afforded Burke many occasions 
to discuss politics in terms of the law of nations. In December, 1792, he 
observed that the revolutionists confused terms badly; they invoked . 
natural law itself against all existing treaties between nations established 
under the law of nations: 

If a treaty opposed their ambition, they immediately affirmed that it 


was contrary to the laws of nature; and reduced every moral obliga- 
tion to the same levelling principle. ... Thus the [revolutionists’] 


20 Ibid., p. 260. Later Burke noted that the Marquis de Bouillé, in seizing British 
possessions, ‘‘treated the conquered with tenderness and humanity.’’ Ibid., p. 326. 

21 Ibid., p. 259. For Burke’s other appeals to the law of nations in colonial affairs, 
particularly in the exchange of prisoners after Cornwallis surrendered, see Speeches, 
Vol. I, pp. 181-132; Vol. II, pv. 295-311. 22 Speeches, Vol. IV, p. 6. See also p. 5. 
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laws of nature superseded: the laws of nations; and Great Britain, in 
her turn, would be left to the mercy of the honest and innocent re- 
publicans of France! 78 


The Jacobin revolutionists, said Burke, simply pronounced all established 
monarchs usurpers of the natural law. ‘‘By this means they got rid of 
the law of nations and the obligation of treaties.’’??* The voiding of all 
treaties was a legalistic preliminary to the contemplated Jacobin conquest 
of Europe: 


They had violated the law of nations by a decree, declaring war against 
all governments, end forcing those countries, into which their armies 
should enter, to form a constitution similar to their own. ” 


The desire to impose their theory of the state upon Europe was the logical 
consequence of the Jacobin principle of equality, of abstract uniformity 
in human affairs, and in February, 1798, Burke warned that Britain was 
included in this leveling process: 


France . .. in order to overturn the fabric of our laws and govern- 
ment .. . invented a new law of nations. ... She had directed the 
principal operations of that law to Great Britain. Their minister 
Cambon ... had declared that the limits of their empire should be 
those that ndture had set.?¢ : 


The Jacobin conception of ‘‘Nature’’ as it applied to civil society was far 
more geographical and physical than moral and political; their substitution 
‘of the empirical-scientific-utilitarian view of ‘‘Nature’’ for the traditional 
ethical normative view caused them, Burke noted, to advance a theoretical 
social benevolence which disregarded all national and local ‘‘artificial’’ 
civil loyalties: 


France has endeavoured, under the specious pretext of an enlarged 
benevolence, to sow the seeds of enmity among nations, and destroy all 
local attachments, calling them narrow and illiberal.” 


To Burke one of the most monstrous errors of the Jacobins was their ref- 
erence of all political theory to the touchstone of a hypothetical, abstract 


23 Ibid., p. 85. 24 [bid., p. 95. See also p. 109. 

25 Ibid., p. 93. See also p. 100. Lord. Acton, a staunch defender of the French 
Revolution, conceded in effect that in this vital point Burke was right: ‘‘The French 
Revolution . . . involved international consequences. It condemned the governments of 
other countries. If the revolutionary government was legitimate, the conservative gov- 
ernments were not. They necessarily threatened each other. By the law of its existence, 
France encouraged insurrection against its neighbors. ... The Convention which . 
promised brotherhood to populations striking for freedom, was impolitic, but was not 
illogical. . . . Nobody imagined that the new system of international relations could 
be carried into effect without resistance or sacrifice, but the enthusiasts of liberty, true 
or false, might well account it worth all that it must cost, even if the price was to be 
twenty years of war. This new dogma is.the real cause of the breach with England, 
which did such harm to France.’’ Lectures on the French Revolution (London, 1910), 
pp. 317-318, 

28 Ibid., pp. 107-108. See also p. 109. 27 Ibid., p. 140. 
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state of physical nature, man’s supposed ‘‘original’’ state. This desire 
to remodel civil society from the carte blanche of man’s supposed simple 
and uniform original state led the Abbé Sieyés, whom Acton called ‘‘the 
most perfect representative of the Revolution,’’ to ignore all individual 
differences, preferences and local loyalties of Frenchmen, developed: his- 
torically in civil society under natural and constitutional law, and to wish 
to establish upon a priori laws of mathematical reasoning, a national con- 
stitution centered in an abstract social equality. 

In February, 1793, Burke began a series of debates with Charles J. Fox 
concerning the possibility of having diplomatic relations with revolutionary 
France, and the propriety of British intervention in French internal affairs. 
Fox had derided Burke’s appeals to the law of nations, and Burke re- 
joined by asking on what other basis nations could negotiate prescriptive 
treaties : i 


The right honourable gentleman [Fox] had, with much flippancy, 
talked: of the law of nations. He [Burke] wished to know on what 
law the French could be expected to treat; they had made a new law 
of nations of their own, and had pronounced all treaties between 
kings . . . void.”® 


In June, 1793, Burke again pointed out that the revolutionary principles 
made treaties between nations impossible, and he repeated his usual attack 
on uniformity in governments: 


He read a long extract of a report by Brissot from the diplomatic com- 
mittee, wherein it is stated as disgraceful to a free people to have any 
treaties whatever, especially with sovereigns. ... It had been said, 


28 Lord Acton suggests how Marat’s belief in the Hobbist ‘‘state of nature,’’ in- 
terpreted optimistically, supplied in part the theoretical basis of the Reign of Terror: 
‘“Marat was obedient to a logic of his own. He adopted simply the state of nature 
and the primitive contract, in which thousands of his contemporaries believed. The 
poor had agreed to renounce the rights of savage life and the prerogative of force, in 
return for the benefits of civilization; but finding the compact broken on the other side, 
finding that the upper classes governed in their own interest, and left them to misery 
and ignorance, they resumed the conditions of barbaric existence before society, and 
were free to take what they required, and to inflict what punishment they chose upon 
men who had made a profit of their suffering.’’ Og. cit., pp. 226-227. Identifying 
his ‘‘state of nature’? with the ‘‘law of nature,’’? Marat wrote his own draft of the 
` Rights of Man,’’ in which he avowed, said Acton, ‘‘that, by the law of nature, a man 
may do what he likes in the pursuit of happiness, and, to elude oppression, may oppress, 
imprison, and destroy.’’ Op. cit., p. 113. See also pp. 241-242. Burke knew that 
anarchy in international affairs had begun in the early 1770’s, with the violations of 
Corsica and Poland, which he had condemned: ‘‘The breach that has been now made, 
in those compacts that unite states for their mutual benefit, establishes a most danger- 
ous precedent; it deprives, in a great measure, every separate power in Europe, of that 
security which was founded in treaties, alliances, common interest, and public faith. 
It seems to throw nations collectively into that state of nature, in which it has been 
supposed that mankind separately at one time subsisted, when the security of the in- 
dividual depended singly upon his own strength.’? Annual Register (1772), Preface. 


20 Ibid., p. 120. 
LJ 
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[by Fox] shall we interfere for the purpose of obtruding on the French 

whatever form of government we shall think fitting for them? He was 

of opinion, that no country could force a particular form of govern- 

ment upon another, but that all received such a one as was under all 
. circumstances most adapted to their situation.’ 


Burke acknowledged that ‘‘it surely was not the business of this country 
to set up for a general arbiter of the law of nations,” °t but this did not 
mean, as Fox and his followers claimed, that Britain had no concern with 
French internal affairs and ambitions. It was not to force an abstract 
theory of government on France, but to keep revolutionary France from 
leveling the states of Europe to her theory, that Britain was justifiably 
concerned. In August, 1791, Burke had said of the legality of interven- 
tion: ‘‘By the law of nations, when any country is divided, the other 
powers are free to take which side they please. For this consult a very 
republican writer, Vattel.’’*? In June, 1793, Burke applied and extended 
this argument against Fox: 


He insisted that it was a delusion, that nations were not to interfere 
with each other; for if any naticn endeavoured to confuse, to trample 
upon, violate, or despise the rights of others, the interests of human 
society required that all should join against them. If, by the sub- 
version of afl law and religion, a nation adopts a malignant spirit to 
produce anarchy and mischief in other countries, it is the right of 
nations to go to war with them. In support of this doctrine, he quoted 
the authority of Vattel, who lays it down, that if one nation adopt 
principles injurious to all government and order, such a nation is to 
be opposed from principles of common safety .®* 


In March, 1794, Burke observed that events had dissipated Fox’s appeals 
to universal benevolence, and thai Parliament had returned to the tra- 
ditional interpretation of the law of nations: ‘‘He was glad to remark .. . 
that they were now convinced of the danger of those principles of-universal 


30 Ibid., pp. 150-151. 81 Ibid., p. 154. 

82 Correspondence, Vol. III, p. 226. See also pp. 508-509. The same doctrine had 
been advanced by Burke to justify France’s interest in the American cause, and in 
December, 1787, during the Dutch Patrioi-Court conflict, Burke had said that the defeat 
of the French party in Holland was within Britain’s legitimate self-interest. See 
Speeches, Vol. ITI, p. 310. 

33 Speeches, Vol. IV, p. 151. As early as 1772-1774, Burke had attacked the theory 
of non-interference when, out of jealousy for France, Britain had refused to help her 
prevent the partition of Poland. He had castigated Britain for placing a narrow na- 
tional self-interest above social justice, and had warned that non-interference was a 
novel innovation which might some day destroy the balance of power in Europe. See 
Annual Register (1772), pp. 1-45; Parliamentary History (May 18, 1774), Vol. XVII, 
p. 1341. In 1791 even Mackintosh had admitted that all Englishmen, friends and enemies 
of the Revolution, agreed its influence co1lé not be restricted to France, but would alter 
the whole social state of Europe. (Vindiciae Gallicae, p. 358.) Lecky agreed with 
Burke: ‘‘It was idle to say that French affairs did not concern Englishmen, when they 
were steadily and persistently held up as a model.’’ Op. cit, Vol. V, p. 487. See also 
pp. 519-521. 
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but fictitious benevolence which forbade any interference in the affairs of 
a foreign state.” 3%% Although finally the British Government and Conti- 
nental Powers went to war with France for reasons of self-interest, Burke — 
alone believed, and in the end helped to convince Pitt and other leaders, 
that the new French international doctrines were subversive of the law of ` 
nations on which the established political order of Europe stood. 

After Burke accepted the Chiltern Hundreds on June 20, 1794, and 
retired from Parliament, he continued to attack the revolutionists for 
their violations of the law of nations. As usual, the Jacobins were his 
special target. He attacked their confusion of descriptive and norma- 
tive ‘‘Nature’’ by reminding them that ‘‘individuals are physical beings 
subject to laws universal and invariable,’’ that ‘‘commonwealths are not 
physical but moral essences.” He again attacked them for their ‘‘re- 
jection of every principle upon which treaties could be made.’ 58 Al- 
though Burke seldom distinguished between the important organized revo- 
lutionary groups—Feuillants, Girondists and Jacobins—he always dis- 
tinguished clearly between the. Jacobins as a political sect and France as 
a nation, and argued that the other Powers of Europe warred only against 
Jacobinism, which on principle had renounced the law of nations: 


France since her revolution is under the sway of a sect, whose leaders 
have deliberately, at one stroke, demolished the whole body of that 
jurisprudence which France had pretty nearly in common with other 
civilized countries. In that jurisprudence were contained the elements 
and principles of the law of nations, the great ligament of mankind. 

It is a war between the partisans of the ancient, civil, moral, 
and political order of Europe, against a sect of fanatical and ambitious 
atheists which means to change them all. It is not France extending 
a foreign empire over other nations; it is a sect aiming at universal 
empire, and beginning with the conquest of France.” 


Through his appeals to the law of nations, Burke justified his call for a 
total European war against the French Revolution; but these appeals reveal 
only the negative application of his principle, because through the same 
law he sought always to reconcile the legitimate interests of each state in 


34 Ibid., p. 153. 

35 Regicide Peace, p. 153. See also pp. 213, 220; Reflections, pp. 307-308. 

36 Regicide Peace, p. 178. See also pp. 182, 185-186. 

37 Ibid., pp. 206, 233-234. For Burkes other appeals to the law of nations in 
French affairs, see Thoughts on French Affairs, pp. 348-349; The Policy of the Allies, 
p. 431, particularly Burke’s Extracts from Vattel’s Law of Nations,’’ Appendix, pp. 
458-466. Acton’s comment on the impending émigré invasion is worth noting here: 
‘í Already Burke had written: ‘If ever a foreign prince enters into France, he must 
enter it as into a country of assassins. The mode of civilized war will not be practiced; 
nor are the French, who act cn the present system, entitled to expect it.’’’ Op. cit, 
p. 213. Acton interprets Burke’s words not as an indicative fact concerning Jacobin 
theory of war, but as an imperative command or how the war against France should 
be conducted. 
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the great ‘‘Commonwealth of Europe,’’ and to have every nation live at 
peace with its neighbors in the spirit of natural law. 


II 


Burke was in the tradition of Suarez and Grotius in conceiving the law 
of nations as not only international, but also constitutional. Indeed, by 
analogy the first could be derived logically from the second: 


It has ever been the method of public jurists to draw a great part 
of the analogies, on which they form the law of nations, from the prin- 
ciples of law which prevail in civil community. Civil laws are not all 
of them merely positive. Those which are rather conclusions of legal 
reason than matters of statutable provision, belong to universal equity, 
and are universally applicable.** 


Thus the constitutional law of individual -states is related to the European 
law of nations as the latter is to the natural law. On a national level, 
Burke wrote, ‘‘the universal law of almost every nation .. . is a kind of 
secondary law of nature.” According to Burke, ‘‘constitutions furnish 
the civil means of getting at the natural,” *° so that they too are derived 
by analogy from, natural law: 

By a constitutional policy, working after the pattern of nature, we re- 

- ceive, we hold, we transmit our government and our privileges, in the 

same manner in which we enjoy and transmit our property and our 

lives.*+ 
Because of ‘‘this happy effect of following nature,’’ Burke always felt 
that any unjust statute passed under the British Constitution would im- 
mediately reveal itself as a violation of natural law.*? On this point 
Burke acknowledged that he was in the tradition of Sir Edward Coke, 
“that great oracle of our law, and . . . all the great men who follow him, 
to Blackstone,” + who held that the common law of England regarding 
life, liberty and property was far more binding than any statute of king 
or parliament: 


We entertain a high opinion of the legislative authority; but we never 
dreamt that parliaments had any right whatever to violate property, 
to overrule prescription, or tc force a currency of their own fiction in 
place of that which is real, and recognized by the law of nations.** 


. 38 Ibid., p. 216. 

39 Annual Register (1767), p. 295. See also p. 298. 

40 Regicide Peace, p. 425. 41 Reflections, p. 307. See also p. 306. 

42 Bee A Letter to the Sheriffs of Bristol, p. 10. 

43 Reflections, p. 305. 

44 Ibid., p. 423. Burke’s speeches in Parliament are filled with statements that 
statutes should conform to the spirit of ‘‘Magna Charta, the common law of the land, 
and the constitution.’? Speeches, Vol. ITI, p. 182. i 
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National constitutional laws derive their power and validity from the 
natural law, and as constitutional law is the basic law of a nation through 
many generations of men, its sovereignty is in turn superior to that of 
any statute passed by any particular administration. By virtue of His 
contract with the original goodness and wisdom of His creation, God cannot 
by arbitrary will be unjust to any of His creatures, and by analogy, rulers 
who hold their power in trust under natural and constitutional law, whether 
monarchical, oligarchical or democratic, have no moral right to violate 
these laws by arbitrary acts against the people's lives, liberty or property. 
Britain, said Burke in 1790, “had kept alive the ancient principles and 
models of the old common law of Europe meliorated and adapted to its 
present state.” 4 Thus Britain’s constitutional law is connected through 
“the common law of Hurope’’ to the natural law, and it is also the law 
within which all Englishmen may fulfill their individual political differ- 
ences in harmony with the moral law. 

Burke’s belief in natural law and also in a constitutional law of nations 
enabled him, as he said in 1784, to look at ‘‘man’s nature in general’’ and 
‘‘man’s nature as modified by his habits.” It was the great glory of the 
English Constitution, Burke said throughout his writings, that it con- 
sidered both what men have in common and their individual differences. 
“The foundation of government is there [in the constitution] laid... 
in political convenience and in human nature; either as that nature is 
universal, or as it is modified by local habits.’’** If the ideas and phrases 
in the following passages are compared, the first written in 1774 and the 
second in 1790, it should be clear why the two great principles of man’s 
natural moral unity and civil political diversity appear over and over- 
again in Burke’s conception of the English Constitution: 


Nothing is more beautiful in the theory of parliaments, than that 
principle of renovation, and union of permanence and: change, that 
are happily mixed in their constitution :—That in all our changes we 
are never either wholly old or wholly new:—that there are enough of 
the old to preserve unbroken the traditionary chain of the maxims 
and policy of our ancestors, and the law and custom of parliament; 
and enough of the new to invigorate us and bring us to our true 
character, by being taken fresh from the mass of the people; and the 
whole, though mostly composed of old members, have, notwithstand- 
ing, a new character, and may have the advantage of change without 
the imputation of inconstancy.* 


# p # # * # 


Our political system is placed in a just correspondence and symmetry 
with the order of the world... wherein, by the disposition of a 
stupendous wisdom, moulding together the great mysterious incorpora- 


45 Ibid., p. 310. 
46 An Appeal from the New to the Old Whigs, p. 109. 
4T Correspondence, Vol. IV, Appendix, p. 465. 
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tion of the human race, the whole, at one time, is never old, or middle- 
aged, or young, but, in a condition of unchangeable constancy, moves on 
through the varied tenor of perpetual decay, fall, renovation, and 
progression. Thus, by preserving the method of nature in the con- 
duct of the state, in what we improve, we are never wholly new; in 
what we retain, we are never wholly obsolete.*® 
For Burke civil society is organic, a creation of man’s corporate wisdom 
and power, working analogically through precedents and historical con- 
tinuity to fulfill the unchangeable spirit of the moral law. Civil society, 
patterned upon Nature, man and historical continuity, has therefore at 
least as rich and vast a variety of conditions and circumstances to shape 
its character as physical nature, and therefore nations are governed not 
by any abstract universal and eternal principles derived directly from 
natural law, but indirectly, through man’s corporate reason and free will, 
through the conditional forms of government which, at their best, are an 
emanation of eternal moral principles, through all the circumstances of 
time, place, climate, race and inherited customs and civil institutions. 
God, natural law, and man’s development through history, have placed 
men in various national states, where they are able to fulfill ‘‘that action 
and counteraction, which, in the natural and in the political world, from 
the reciprocal struggle of discordant powers, draws out the harmony of 
the universe.” 4° Burke felt that ‘‘the diversity of interests, that must 
exist, and must contend, in all complex society,’’*° no matter how varied, 
is always reconcilable to an all-inclusive and just social welfare. This 
reconciliation is possible by what men have in common under ‘‘Nature’’ 
as an ethical norm; national constitutions modify the method of applica- 
tion, but they do not extinguish or even weaken the power of natural law. 
From the harmony of natural and constitutional law Burke derived his 
principle that ‘‘the love of the whole is not extinguished by .. . sub- 
ordinate partiality." The proper order of progression in arriving at 
the love of all mankind was also indirect, from love of kin to love of kind: 


To be attached to the sub-division, to love the little platoon we belong 
to in society, is the first principle (the germ as it were) of public af- 
fections. It is the first link in the series by which we proceed towards 
a love of our country, and to mankind.” 


Burke believed the germ of public affection began in the family. In 
November, 1793, writing to the Comte D’Artois to comfort him on his 
brother’s death, Burke said: ‘‘The ties of nature, which are the laws of 
God, are much better, surer, safer, and pleasanter, than any which we 


48 Reflections, p. 307. 49 Ibid., pp. 308-309. 

50 I[bid., p. 455. 51 Ibid., p. 467. 

52 Ibid., p. 320. See also p. 467. MacCunn has a fairly good account of ‘‘civil 
vicinity?” in The Political Philosophy of Burke, pp. 16-37. 
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make for ourselves, politically, as members of parties or states, or in the 
intercourse of common life, as friendships,” 5 

Burke’s conviction that general public affection should be embodied in 
a specific object or institution underlies his attacks on abstract rights and 
on that hypothetical ‘‘universal benevolence’’ which tended to extinguish 
local and national feelings. This was his main objection against the French 
disciples of Rousseau, such as the Abbé Sieyés and Baron Cloots, and their 
English equivalents, Dr. Priestley and Dr. Price. Burke believed that 
Price’s sermon, A Discourse on the Love of Our Country (Dublin, 1790), 
taught men to hate their countries because they loved mankind, and this 
“red rag that drew Burke into the arena’’ was thoroughly castigated in 
the Reflections. Burke’s attack on Dr. Price’s theory of public affection 
forms an important theme in his criticism of the revolutionists’ ‘‘beneve- 
lence,’’ which tended to destroy both the international and constitutional 
conceptions of the law of nations. Windham recorded that shortly before 
Burke died he ‘‘spoke with horror” of Voltaire’s Pucelle D’Orléans, as 
a work which tended to destroy ‘‘all love of country, and blamed himself 
for having polluted his imagination by reading it.’’°* For Burke, a man 
morally in tune with the spirit of natural law, venerated his country and 
respected all the differences in man’s nature, both withia and between all 
nations. 

So profound was Burke’s regard for the various circumstances in a 
nation’s life, that although he said the French National Assembly had 
“in everything . . . strayed out of the high road of nature,” 5 even here, 
where an abstract statement concerning the political course of action to be 
pursued might have seemed safe, he refused to meet a Paris friend’s re- 
quest to submit a plan of government for France: 


Sir, the proposition of plans, without an attention to circumstances, is 
the very cause of all your misfortunes; and never shall you find me 
aggravating, by the infusion of any speculation of mine, the evils which 
have arisen from the speculations of others.** 
Burke required an intimate knowledge of details, amounting to empirical 
verification, before he would say anything of political plans or constitu- 
tional arrangements: ‘‘I must see with my own eyes, I must, in a manner, 
touch with my own hands, not only the fixed but the momentary circum- . 
stances, before I could venture to suggest any political project whatso- 
ever.’ 5? In any constitution, he insisted, ‘‘plans must be made for men,” 
not men fitted into plans. ‘‘We cannot think of making men and binding 


58 Correspondence, Vol. IV, p. 186. 54 Windham, Diary, p. 371. 

55 Reflections, p. 325. See also p. 284. 

56 A Letter to a Member of the National Assembly, p. 5¢8. See also Thoughts on 
French Affairs, p. 392. 

87 A Letter to a Member of the National Assembly, p. 549. 
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nature to our designs.” 58 Burke’s profound self-skepticism and distrust 
of abstract theory follows from his belief in the constitutional law of na- 
tions, which culminates in his principle of political prudence. Contrary 
to all those critics who have interpreted Burke as ultimately a nationalist, 
or as an adherent of political expediency through historical precedents 
alone, it should now be evident that in his full acceptance of the inter- 
national and constitutional law of nations, Burke was in perfect harmony 
with his cardinal moral philosophy—the natural law. 


_ 58 Ibid. 
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The problems raised by the unwil-ingness en masse of the North Korean 
and Chinese prisoners of war to be repatriated in accord with the rights 
given them under the 1949 Geneva Convention, present, in a revealing 
perspective, the test to which the Korean conflict ? has put positive interna- 
tional law. Apart from the final solution, which is based on a United 
Nations resolution grounded in vaid international law, the attitude of 
both sides throughout the Pan Mun Jom negotiations raised quite sharply 
several questions. Standing out among them was, on the side of the United 
Nations, the policy question of corfidence in, and application of, inter- 
national law, and the legal question of its dynamic interpretation and 
adjustment. More generally and, in part, de lege ferenda, the ideological 
basis of the war prisoner issue raised a fundamental question of values, and 
added a new dimension to one of the central foci in the modern develop- 
ment of international law: the rights of individuals, per se and in their 
relations to the rights of states. Viewed from this standpoint, the promi- 
nence of the prisoner-of-war question in the armistice negotiations looks 
much less incidental or opportunistic than some current commentaries 
may have made it seem.* 

Only some of the problems just mentioned, especially the questions of 
applicability, interpretation, and implications of the existing law, will be 
approached in this article. The particularly fluid ‘‘law in action’’ (or 
“out of action’’) character of the whole repatriation situation requires that 
they be discussed against the backdrop of a fairly detailed statement and 
analysis of facts. 


* The substance of this article was presented as a paper at the regional meeting of the 
American Society of International Law, held in Chicago on March 21, 1953. 

1 See below, p. 423. 

2 For a complete survey of its development, including the relevant resolutions and 
documents, see ‘‘The Question of Korea’? in Yearbook of the United Nations (cited 
below as U.N. Yearbook), 1950, pp. 220-01; 1951, pp. 207-258. 

3 A discussion of a somewhat analogous situation is in Leo Gross, ‘‘ Voting in the Se- 
curity Council: Abstention from Voting ani Absence from Meetings’’; and a polemie by 
McDougal and Gardner, ‘‘The Veto and the Charter: An Interpretation for Survival,’’ 
Yale Law Journal, Vol. 60 (1951), pp. 209-257 and 258-292. Cf. also Professor 
Gross’ remarks in Proceedings, Am. Soc. Int. Law, 1952, p. 112. 

4A representative comment is that by Demaree Bess, ‘‘The Prisoners Stole the Show in 
Korea,’’ Saturday Evening Post, Nov. 1, 1952, pp. 36 ff. 


414 


KOREAN REPATRIATION PROBLEM AND INTERNATIONAL LAW 415 


I. THE Genesis or THE REPATRIATION ISSUE 
The Preliminaries - 


When the agenda of the cease-fire negotiations was finally agreed upon,” 
it contained five items, number four of which read ‘‘arrangements relating 
to prisoners of war.” Far from implying anything extraordinary, it 
simply referred, in the proper logical and chronological order, to the nor- 
mal act of release and repatriation after the end of hostilities. 

It took almost five months to settle the first substantive point on the 
agenda, namely, the demarcation line and the demilitarized zone. Then 
the negotiators moved on to the questions of (a) the supervision and en- 
forcement of the armistice; (b) the problems connected with the prisoners 
of war. A sub-delegation to deal with the second item finally met on 
December 11, 1951, after the United Nations Command (UNC)’ exerted 
strong pressure on the Communist Delegation.® 

At the outset, the Communist negotiators proposed that after an armi- 
tice agreement was signed, all prisoners of both sides should be released.® 
The UNC did not openly reject this proposal. It insisted, however, that 
preliminaries, that is. (a) the exchange of information on prisoners of 
war, and (b) thé authority for the entry of representatives of the Inter- 
national Committee ož? the Red Cross (ICRC) into the Communist camps, 
be settled first, before an agreement on the principle of exchange was 
reached.?° 


5 The agenda proposals of both sides (July 10, 1951) and the accepted agenda (July 
26, 1951) are in ‘‘ Korea No. 1 (1952),’’ Cmd. 8596, p. 16; also N. Y. Times, July 27, 
1951, p. 1, col. 8; U.N. Yearbook, 1951, p. 242. See also Department of State Bulletin, 
Vol. 25 (1951), p. 231. 

6 The armistice negotiazions in 1951 are summarized in U.N. Yearbook, 1951, pp. 241- 
247. A survey up to the Oct. 8, 1952, recess, is in Special Report of the Unified Com- 
mand on the United Nations Action in Korea (cited below as ‘‘Spec. UNC Rep.’’), Oct. 
18, 1952, U.N. Doe. A/2228, pp. 6-21. A personal account of strong human interest is 
(Adm.) Joy, ‘‘My Battls Inside the Korea Truce Tent,’’ Collier’s, Aug. 16, 23, and 
31, 1952, pp. 36-40, 26-21, and 71-73. An interesting statistical analysis of the rate 
of progress of the negoziations is in Department of State Bulletin (cited below as 
**D.8.B.'’), Vol. 25 (1951), p. 787. 

7 This is a more frequently used alternative to the official designation ‘‘ Unified Com- 
mand,’’ based on the language of Security Council resolution 8/1588, July 7, 1951, 
which recommended a ‘‘unified command under the United States.’’? Cf. U.N. Yearbook, 
1950, p. 230. 

8 Thirty-fifth Report of United Nations Command Operations in Korea, for the period 
Dee. 1-15, 1951, U.N. Doc. 8/2514, in D.8.B., Vol. 26 (1952), p. 513. (Because these 
fortnightly reports can be most conveniently located in the Department of State Bulletin, 
the references below are to this source, with a brief identification of the number of the 
report and the U.N. document number.) 

oN. Y. Times, Dec. 12, 1951, p. 4, col. 5. Since this is not a direct quotation, it is to 
be assumed that they meant ‘‘released and repatriated.’’ 

10D.8.B., Vol. 26 (19&2), p. 595 (36th Rep., Doc. 8/2541), 
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The Communist delegates agreed on the first item and the lists were 
traded on December 18, 1951. The UNC delivered a list of 132,474 names, 
later reduced to about 116,000 and again raised to about 121,000. The 
Communist Delegation presented a list of 11,556 UNC and Republic of 
Korea (ROK) prisoners. The list contained several: discrepancies, but 
above all it did not account for up to 68,500 UNC and ROK personnel. 
These estimates were later corrected downward, and additional 600 names 
filed by the Communist Delegation. The approximately 50,000 ROK 
prisoners not accounted for were eventually explained away as having been 
‘‘reeducated and released at’ the front where many of them joined North 
Korean forces and... the process was so rapid that [the Communist 
' Command] had no opportunity to chtain their names.’’ 14 


The United Nations Command Pronesal 


The preliminaries at least partly settled, the UNC agreed on January 2, 
1952, that ‘‘all prisoners of war should be released following the signing of 
an armistice’’ (as the Communist celegates proposed earlier), but ‘‘under 
an equitable formula.’’+* The essence of this ‘‘formula’’ was (a) a man- 
for-man exchange of ‘‘prisoners who elect repatriation’ (up to the theo- 
retical limit of 11,556); (b) exchange of additional UNC prisoners, who 
wanted to be repatriated, for U.N. and ROK civilians in Communist eap- 
tivity or territory; (c) release of all prisoners ‘‘not electing repatriation”’ 
from POW status; (d) parole for prisoners exchanged or released under 
points (b) and (c);** (e) interviews of all prisoners of war by the ICRC 
representatives ‘‘at the points of exchange ... in order to insure that 
the choice regarding repatriation is made without duress.”’ 

Two arguments by which the UNC supported its proposal deserve to be 


11 A comprehensive breakdown of the various groups of captives on both’ sides is in 
the ‘‘Statement of principles recommended by the UNC for the exchange of prisoners 
of war and civilians,’? made in Pan Mun Jom on Jan. 2, 1952, D.8.B., Vol. 26 (1952), 
p. 105. - 12 Loc. cit., note 10 above. - . 

13 Cmd. 8596, p. 11. The Communists claimed since December, 1951, that ‘‘any data 
they produce would be incomplete because of the absence of records due to destruction 
during the war.’’ Loc. cit, note 10 above. . 

14 Spee. UNC Rep., p. 15. Many of them deserted or were recaptured by the U.N. 
forces (ef. Joy, loc. cit., p. 71). THe UNC does not seem to have pointed out that this 
practice violated recognized rules of the 1907 Hague Convention respecting the Laws 
and Customs of War on Land, which forbid a belligerent to compel the nationals of the 
hostile party to take part in war operations against their own country. Cf. Hackworth, 
Digest of International Law, Vol. 6, p. 260. 

15 For complete text of the UNC proposal and. arguments see D.S.B., Vol. 26 (1952), 
pp. 105-106, 111. , 

18 ‘*Parole’’ is a pledge of the released prisoner of war that he will not again partici- 
pate in the conflict. Cf. Hyde, International Law Chiefly as Interpreted and Applied 
by the United States (3 vols., 2nd ed., 1945 [cited below as ‘‘Hyde’’]), Vol. 3, p. 1854; 
Hackworth, Digest, Vol. 6, p. 29; Ene. of Soc, Sciences; Vol. 12, p. 420. 
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singled out: (a) that by releasing ROK prisoners and ‘‘letting’’ them 
join the (North) Korean People’s Army (KPA), the Communist Com- 
mand itself claimed to have applied the principle of free choice on the part 
of the prisoners, which is the basis of voluntary repatriation;*’ (b) that 
the proposed solution was actually favorable to both sides because it drew 
the line between loyal and disloyal citizens according to their free individ- 
ual feelings.*® 

The second argument revealed almost incidentally the root of the UNC 
stand. The ideological and operational characteristics of the Korean con- 
flict would have alone tended to produce mass displacement and defections. 
But- the actual dimensions of this process resulted, to a great extent, from 
vigorous stimulation by the UNC’s psychological warfare.” 

The UNC effort was quite legitimate.2° However, it created a major re- 
sponsibility toward the prisoners, and before world public opinion,” quite 
apart from the prisoners’ individual reactions to the opportunity of re- 
patriation. Neither could the UNC, as well as the opposing side, have over- 
looked the effects of this precedent on the over-all Communist propaganda 
or the morale of the Communist forces in any future conflict.?? 


17 The UNC did not officially approve of this practice and asked that the POW 
status be restored to these ROK personnel. However, Admiral Joy admits that ‘‘at the 
beginning ... many of us... were concerned about the idea of voluntary repatria- 
tion,’ but ‘felt very good reason for insisting on the principle of voluntary repatria- 
tion’’ after (the connotation seems to be ‘‘only after’’) ‘‘the Communists ... ex- 
plained that large numbers [of ROK prisoners], as a matter of ‘free choice,’ ended 
up in their army. .? Loe, cit. p. 71. 

18 N. Y. Times, Jan. 16, 1952, p. 1, col. 3. 

19 The extent and intensity of the UNC’s ‘‘sykewar’’ before the start of the armistice 
negotiations is obvious from the first 24 operational reports, of which only Nos. 1, 
2, 12, 19 do not mention it. More than 388 million leaflets in more than 154 
varieties were distributed from. the air, in addition to continuous loud-speaker broadcasts. 
Many of the leaflets were the so-called ‘‘surrender leaflets,’’? promising ‘‘ humane treat- 
ment’? or various more specifie facilities (¢.g., medical treatment to frostbitten soldiers) 
and serving as ‘‘safe-conduct passes.’’ Up to 41 per cent of the prisoners indicated 
that they were induced by the UNC exhcrtations to surrender—a figure which is sup- 
ported by the outcome of the prisoner poll. For a critical comment on the unused 
potentialities of UNC psychological warfare see Galland, ‘‘More Psycho Than Logical,’’ 
Reporter, March 31, 1953, pp. 17-19. i 

20 Traditional law of war considered it ‘‘unlawful to incite enemy’s troops to treason 
or desertion’? (Westlake, International Law, 2nd ed., Vol. 2, p. 83, quoted in Hyde, Vol. 
3, p. 1838). But the U. 8. War Department Field Manual, FM 27-10, Rules of Land 
Warfare (1940), No. 38, probably reflecting the actual practice of states, defines efforts 
to induce enemy’s soldiers to desertion, surrender, or rebellion, as legitimate. Hyde, 
op. cit., p. 1839. 

21 Cf. Secretary Eden’s exposé before the House of Commons, May 7, 1952, Cmd. 
8596, annex 18, pp. 24-25. 

22 It does not seem unsafe to conjecture that Mr. Vyshinsky’s resolution to let the 
‘t Security Council bring to a successful conclusion the negotiations being held in Korea 
for the cessation of hostilities’? (U.N. Doc. A/C.1/688, Jan. 3, 1952), was not only 
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The Arguments 


For the support of its primarily political and ideological motivation, 
the UNC relied predominantly on moral and humanitarian, rather than 
positive legal, arguments. As a matter of fact, the almost 2000-word origi- 
nal UNC proposal (‘‘Statement of principles . . .’”) did not once mention 
existing international law governing prisoners of war. All positive ref- 
erences to the 1949 Geneva Convention throughout the negotiations, as 
reflected in the documentation, were concerned with treatment of the 
prisoners while in captivity, not with the repatriation. Many relevant 
legal arguments were made in rebuttals of the Communist sophistry. How- 
ever, they were never marshalled in an imaginative, but still legally valid 
and defensible manner. 

Some reasons for this were obvious. First, there was the uncertainty 
about the legality of ‘‘voluntary’’ repatriation. Later, the UNC stand 
seemed to be psychologically fortified by a switch to the ‘‘no forced” re- 
patriation concept. The confusion about the actual merits of the UNC 
position was also reflected in the current press comments which branded 
it a ‘‘revolutionary proposal’’ and a ‘‘new departure in the history of 
warfare’’** and therefore presumably not resting on existing interna- 
tional law. Secondly, the original UNC proposal was nof based on modern 
prisoner-of-war law, but was essentially—not only in terminology—an ‘‘ex- 
change” of prisoners, a liberally conceived ‘‘cartel’’** rather than the 
‘release and repatriation’’ procedure of the 1929 and 1949 Geneva Con- 
ventions. 

It seems difficult to decide which of the two positions (if any) was 
primary, and therefore a cause for the other. The proposal of ‘‘exchange 
and release’’ rather than ‘‘release and repatriation’? may have been sug- 
gested also by military considerations based on the discrepancy of numbers 
held by each side. What is important is the detachment from the entirely 
valid legal arguments—a substantive fallacy wie will be explored in 
the latter half of this article. 

The procedural fallacy of this position was illustrated on the spot. Al- 
though the North Koreans and the Chinese had similar political and ideo- 
logical motives and were reported ‘‘alarmed at the possibility that large 
numbers of ... prisoners... would refuse to return to [their] con- 





an answer to the previous setting up of the Collective Measures Committee (ef. Secre- 
tary Acheson’s remarks, D.S.B., Vol. 26 (1952), pp. 46-47), but also a quick reaction 
to the proposal of ‘‘voluntary repatriation’’ and an attempt to get the issue under the 
control of Soviet veto before it really developed. 

23 Lindesay Parrot in N. Y. Times, Jan. 3, 1952, p. 1, col. 3. 

24 (í Cartel, ”? a traditional institute of the law of war, is an agreement entered into by 
belligerents for the exchange of prisoners of war on the basis of strict reciprocity. 
Hyde, op. cit, Vol. 3, p. 1782 (referring +o U. S. War Department, op. cit. (note 20 
above), No. 243), p. 1857. Cf. also Hackworth, Digest, Vol. 6, pp. 297-298. 
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trol,” ® they were allowed to rest their position on existing law, and make 
it appear proper even to large segments of non-Communist public opinion,”® 
besides its having a strong general propaganda value in a world striving 
for order and legality. This put the UNC negotiators necessarily on the 
defense. They never got further than to claim that their stand was ‘‘in 
consonance with’’ (not based on) ‘‘the spirit of the Geneva Convention”? 
or to denounce the ‘‘willful perversion’’ and ‘‘malevolent misinterpreta- 
tion’’ of the convention by the opposite side.27 But even these references, 
read in the context, seem to be largely provoked by the necessity to oppose 
the Communist arguments; thus they underscored the absence of a positive 
comfort derived from the convention, at least as far as repatriation was 
concerned. 

Secondly, the only methodological alternative the negotiators could use, 
or be instructed to use, was improvisation and hopeless attempts to out- 
maneuver their opponents in dialectics, the premises of which were often 
false or hypocritical.?§ 


The Later Stage of the 1952 Armistice Negotiations 


The two opposite positions did not change in principle in the course 
of the subsequent, developments. They were, however, somewhat modified. 

The Communist side at least twice made an effort toward a face-saving 
compromise. First, they proposed, late in March, 1952, to carry on dis- 
cussions only after the UNC had provided an ‘‘estimate of the total num- 
ber of persons [they] would expect to have returned.” ?? "When the sereen- 
ing results showed that about 50,000 prisoners (14,000 of them Chinese) 
were opposed to repatriation, various efforts were made to discredit them 
and to explain them as caused by brutal UNC methods of coercion. But 
the UNC stand remained intransigent in principle, and the Communist 
negotiators made a second approach: they implied strongly that the only 
real concern of theirs were the 14,000 Chinese non-repatriates (which the 
UNC allegedly planned to deliver to Chiang) and that agreement could 
be had if the UNC presented a reasonable repatriation list including all 


25 D.S.B., Vol. 26 (1952), p. 598 (37th Rep., Doc. 8/2550). 

26 See, ¢.g., the series of editorials in Arizona Daily Star (Tucson) in Nov. and Dec. 
1952, referred to in a comment by Rep. Heller (D., N. Y.), Feb. 25, 1953, Cong. Rec., 
March 8, 1953, pp. A 1085-1087. An apparent reply is also a letter by Professor Edwin 
D. Dickinson of the University of Pennsylvania Law School, N. Y. Times, Dee. 7, 1952, 
See. E, p. 8. 

27 E.g., 37th Rep., Doc. 8/2550, loc. cit.; 48th Rep., Doc. 8/2789, D.S.B., Vol. 27 
(1952), p. 795. 

28 The whole conduct of the negotiations raises an important policy question of choice 
or priority of arguments in cases where international law offers a safe basis. The ex- 
ploration of this question is beyond the scope of the present article. 

29 D.S.B., Vol. 27 (1952), pp. 231-232 (44th Rep., Doe. 8/2700). ‘‘The clear impli- 
eation of the Communist proposal was that repatriation would be carried out on the 
basis of [new] lists [resulting from a prisoners’ poll].’’ Omd. 8596, pp. 9-10. 
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the 20,000 Chinese in its captivity. Since the UNC did not see how it 
could ‘‘satisfy their requirement ... without abandoning its firm moral 
principle of protecting the rights of individuals,’’ this ‘‘horse trade’’ 
failed. 

From then on, the Communist negotiators made no further distinct at- 
tempt toward a compromise. They merely fell back on paragraph 51 of 
the Draft Armistice Agreement *° and from that quite easily developed 
all the arguments ** about their ‘‘righteous position under the Geneva Con- 
vention,” the UNC position as ‘‘devoid of any basis either in law or in 
fact,’’? and the various sidelines à la ‘‘voluntary repatriation is forcible 
retention,’’ or ‘‘prisoners captured in war are totally different from politi- 
eal refugees’’—the latter being a reaction to the Mexican asylum plan.2? 

. This position was then repeated ad nauseam in the United Nations General 
Assembly and was the essence of the Soviet, Chinese, and North Korean (in 
this order) rejection of the Indian plan incorporated in United Nations 
Resolution 18(VII) of December 3, 1952.33 

Against this the UNC labored along two main lines. First, it attempted 
to adjust the wording of paragraph 51 which was allegedly agreed upon 
‘fon the understanding that [it] would be interpreted in such a way as not 
to require the forcible repatriation. . . .”’°4 The naïve% of this position 
seems to be illustrated by the frank and. astonishing (to the point of sound- 
ing improbable) admission that ‘‘she magnitude of the problem... was 
not fully appreciated by the United Nations Command’’ until the April, 
1952, sereening.*® It is also possible that the UNC relied on the modifying 
force of the second sentence of paragraph 51, and hoped, furthermore, to 
persuade the opposite side that release and repatriation are two distinct 
phases and operations. The predicament of the UNC negotiators was il- 
lustrated eloquently by the artificial constructions to which they felt 
compelled to retreat, e.g., the fiction that ‘‘the prisoners who would forcibly 
resist repatriation should not be considered as held in the custody of each 
side at the time this armistice agreement becomes effective’’ and that their 
names should not be included on the lists.°¢ l 


30 It reads: ‘‘ All prisoners of war in the custody of each side at the time this Armis- 
tice Agreement becomes effective shall be released and repatriated as soon as possible. 
The release and repatriation of these prisoners of war shall be effected in conformity 
with the lists which have been exchanged and have been checked by the respective sides 
prior to signing this Armistice Agreement.’’ For the whole text of the Draft Armistice 
Agreement (Aug. 29, 1952), see Spec. UNO Rep., pp. 25-48; UNC reservations are at 
p. 24, ` 

31 À neat summary is in the exchange of letters between the Senior Delegates, and _ 
the Supreme Commanders, Oct. 11-20, 1952, D.S.B., Vol. 27, esp. pp. 752-753, from 
where the following quotations are taken. 

32 See below; p. 422, 38 U.N. Doe. A/Resolution/18, ibid. 

34 Spec. UNC Rep., p. 24. 35 Ibid., pp. 16-17. 

36 [bid., p. 24. 
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Secondly, the UNC made an energetic effort to meet the Communist 
charges that large numbers of prisoners refused repatriation under duress, 
It must have been quite obvious even to the Communist side that the UNC 
stand against duress necessarily worked in two directions. On the one 
hand, the UNC knew that ‘‘a prisoner of war who does not want to go 
back is a problem; .. . it is something one does not want to happen.’’ 3" 
On the other hand, a forced repatriation, apart from other aspects, posed 
also serious practical problems of a military operational character.*® 
Persuasive proof of the UNC position was established by the circumstances 
under which the prisoners were polled.** Other equally weighty evidence 
was the UNC proposal, delivered in Pan Mun Jom on September 28, 1952.*° 
Each of its three alternatives stipulated in essence that the prisoners, with 
or without questioning, would be left free to go from a demilitarized zone 
to whichever side they pleased. 


United Nations Mediation 


The last stage of the Pan Mun Jom negotiations overlapped a new phase 
which was characterized by several proposals of United Nations Members, 
and by the United States-sponsored effort to gain the full-fledged support 
of the Organization for the UNC stand. The result was the so- 
called ‘'21-Nation Resolution’’ +! seeking to ‘‘affirm the principle of non- 
forcible repatriation as representing the will [of the U.N. General 
Assembly].’’ 4? This was a typically political formulation. The resolution 
also followed the old lire: It referred only to the ‘‘humanitarian principle” 
and thus fell short of basing the argument on international law, although 
Secretary Acheson, when introducing the resolution in the Political Com- 
mittee,** took issue with the Communist expropriation of the Geneva Con- 


37 Secretary Acheson in Committee I, on Oct. 24, 1952, ‘‘The Problem of Peace in 
Korea,’’ Department of State Pub. 4771, p. 31. 

38 Eden, op. cit. (note 21 above); Acheson, op. cit. (note 37 above), p. 31. 

39 The text of the amnesty, declared by the Communists at a UNC proposal, is in Spec. 

` UNC Rep., p. 16; Cmd. 8596, pp. 20-21. Detailed UNC screening announcement (over 

500 words) is ibid., pp. 19-20. The text of the questionnaires is ibid., p. 21. The first 
five questions were identicai for both North Koreans and Chinese; the last two questions 
appear more leading in the Chinese questionnaire. .The 44th Rep. (Doc. 8/2700) lists 
only the Chinese set (D.S.B., Vol. 27 (1952), p. 232). 

40 D.S.B., Vol. 28 (1953), p. 225 (54th Rep, Doc. 8/2897); also D.8.B., Vol. 27 
(1952), pp. 549-550. 

41 U.N. Doc. A/C.1/725; D.S.B., Vol. 27 (1952), p. 680; see op. cit. (note 37 above), 
p. 44. 42 Acheson, ibid., p. 43. i 

43 Acheson’s remarks were based on an extensive legal groundwork. Cf. among others, 
the Memorandum of Opinion of the Office of the Legal Adviser of the Department of 
State, ‘‘Legal Considerations Underlying the Position of the United Nations Command 
Regarding the Issue of Forced Repatriation of Prisoners of War,’’ October, 1952 (un- 
published; cited below as ‘‘Memorandum of Opinion...). A very concise and ac- 
curate summary of the argumentation of tke Department of State is in Professor Dickin- 
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vention, and presented a long list of precedents from both the Soviet and 
other nations’ practice.** 

Among the various proposals of individual U.N. Members, the Mexican + 
and the Indian ** plans stand out. The first, proposed in September, 1952. 
took the ‘‘no forced repatriation’’ principle for granted and concen- 
trated on the problem of what to do with the non-repatriated war prisoners. 
Its asylum conception underlay the eventual United Nations Resolution 
18 (VII) ** of December 8, 1952, which represented the Indian plan after 
its emergence from Committee I. This resolution, backed by all Members 
except the Soviet bloc (and abstaining China), upheld fully the previous 
stand of the UNC. Its Proposal 3 stated that: 


Force shall not be used against the Prisoners of War to prevent or 
effect their return to their homelands and no violence to their persons 
or affront to their dignity or self-respect shall be permitted . . . 


Proposal 7 stipulated that: 


. each party to the conflict shall have freedom and facilities to ex- 
plain to the Prisoners of War depending upon them their rights and to 
inform the Prisoners of War on any matter. relating to their return to 
their homelands and particularly their full freedom to return. 


And the much discussed last Proposal 17, which reflected*the Mexican plan, 
provided for United Nations care for those prisoners who had not been 
repatriated 120 days after the signature of the Armistice Agreement, and 
in spite of the efforts of a special political conference to convene 90 days 
after this signature. 

The whole resolution is studded with repeated references to the 1949 
Geneva Convention, its ‘‘specifie provisions . . . and general spirit,’’ ‘‘the 
well established principles and practice of International Law,’’ and the 
like.t8 Thus the legal arguments of the Communists were finally met head 
on. The whole repatriation issue was lifted from the plane of political 
and abstract humanitarian arguments into the sphere of positive inter- 
national law, where both sides found the 1949 Geneva Convention the 
major basis of their reasoning, with the result that the Communists rejected 
the United Nations resolution on the same grounds on which it was based.*? 








son’s letter, cited in note 32 above. The Department’s documentation is also strongly 
reflected in Charmatz and Wit, ‘‘Repatriation of Prisoners of War and the 1949- 
Geneva Convention,’’ Yale Law Journal, Vol. 62 (1953), pp. 391-415, passim. 

44 Op. cit. (note 37 above), pp. 35-39. Cf. note 116 below. 

45 U.N. Doe. A/C.1/732; D.S.B., Vol. 27 (1952), p. 696. 

46 U.N. Docs. A/C.1/734, 4/C.1/734/Rev.1. A survey of all major and minor plans 
submitted to the U.N. General Assembly in 1952 is in U.N. Bulletin, Vol. 13 (1952), 
pp. 431-434. 

47 Full text in D.S.B., Vol. 27 (1952), pp. 916-917. See provisions-of prisoner agree- 
ment of June 8, 1953, D. S. B., Vol. 28 (1953), p. 856. 

48 Cf. the preamble and Proposals 2, 3, 13, 17. 

49 Cf. Chou En-lai’s statement that Red China rejected the U.N. proposal because it 
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II. Tae 1949 Geneva CONVENTION AND Its APPLICABILITY 


The legal merits and demerits of the two diametrically opposed positions 
can be evaluated and justified only on the basis of a full construction of 
the relevant international law, especially that embodied in the 1949 Geneva 
Convention. Questions of formal and material applicability, actual appli- 
cation, and the underlying interpretation, are of immediate importance. 


The Prisoners of War Convention 


The document, which has been referred to as the ‘1949 Geneva Con- 
vention,’’ is the Geneva Convention Relative to the Treatment of Prisoners 
of War of August 12, 1949. It is the third of four Geneva Conventions for 
the Protection of War Victims, opened for signature on that day." It is 
the product of the Diplomatic Conference of 1949 convened by the Swiss 
Federal Council. The spade-work for the 1949 Geneva Conventions was 
done at the 1947 Conference of Government Experts (also in Geneva) and 
the 1948 Conference of the International Committee of the Red Cross in 
Stockholm.®+ 


‘fadheres to and upholds ... the fundamental principles of the Geneva Convention 

. 2? and the almost idensical language of the North Korean rejection. N. Y. Times, 
Dec. 16, 1952, p. 1, col. 2; Dec. 18, p. 3, col. 6. It is not clear at this time whether the 
acceptance of the principle of non-forcible repatriation in May, 1953, represents the 
repudiation of all Communist legal arguments in the name of the 1949 Geneva Conven- 
tion. In any case, it represents an important precedent which may smooth the way 
toward the political acceptance of the proper interpretation of this convention. 

50 For its full text see: Final Record of the Diplomatie Conference of Geneva of 1949 
(3 vols., Berne, 1951 [cite] below as ‘‘Final Record’’]), Vol. 1, pp. 2438-296; Geneva 
Conventions of August 12, 1949, for the Protection of War Victims, Department of State 
Publication 3938, pp. 84—151. The other conventions are: I, Geneva Convention for the 
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field; 
II, Geneva Convention for the Amelioration of the Condition of Wounded, Sick and 
Shipwrecked Members of Armed Forces at Sea; and IV, Geneva Convention Relative to 
the Protection of Civilian Persons in Time of War. 

51 The initiative came in 1945 from the U. 8. Provost Marshal in the European 
Theater. Cf. Dillon (loc. cit., below), p. 43. For the record of the three conferences 
see: (1) International Committee of the Red Cross, Report on the Work of the Con- 
ference of Government Experts for the Study of the Conventions for the Protection of 
War Victims, Geneva, April 14-26, 1947 (3 vols., Geneva, 1947); (2) Id., Revised and 
New Draft Conventions for the Protection of War Victims; texts approved and 
amended by the XVIIth International Red Cross Conference, Stockholm, August, 1948 
(Geneva, 1948); (3) Final Record, esp. Vol. 2 A, 2 B. 

The origin and a survey of the new conventions can be found in Pictet, ‘‘The New 
Geneva Conventions for the Protection of War Victims,’’ this JOURNAL, Vol. 45 (1951), 
pp. 462-475, and ‘‘Preliminary Remarks’’ to Int. Red Cross Committee, The Geneva 
Conventions of August 12, 1949, pp. 1-23; a good general discussion is in Gutteridge, 
‘(The Geneva Conventions of 1949,’’ Brit. Yearbook of Int. Law, Vol. 26 (1949), pp. 
294-326, and (Gen.) Dillor, ‘‘The Genesis of the 1949 Convention Relative to the Treat- 
ment of Prisoners of War,’’ Miami Law Quarterly, Vol. 5 (1951), pp. 40-63; a detailed 
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The basis for the revision of the Prisoner Convention was the respective 
1929 Geneva Convention,” but the pedigree of the war prisoner code goes 
much farther back, indeed. It is essential to note two points: (a) the 
respective law has not changed in its ultimate principles ‘since 1899, when 
a section on prisoners of war was included in the Hague Convention Re- 
specting the Laws and Customs of War on Land; ® (b) any and all changes 
or amendments in the 1907 (Hague) and 1929 (Geneva) conventions had 
one common goal: a better and more specifie protection of the prisoners 
and their rights.°* To this even the pure quantitative aspect bears testi- 
mony: the growth from the original 17 articles of 1899 to the 143 articles 
of the 1949 Geneva instrument. 


Formal and Subjective Applicability 


The Prisoners of War Convention was signed by sixty-one states, in- 
cluding the U.S.S.R., the Byelorussian S.S.R., the Ukrainian S.S.R., and 
the seven Central-Eastern Europ2an countries with Communist govern- 
ments. By November, 1952, seventeen states had ratified the convention, 
which entered into force, together with the other three instruments, on 
October 21, 1950. 

None of the major parties to the Korean conflict has ratified, but their 
adherence has been established in fact. The Republic “of [South] Korea 
and the Democratic People’s Republic of [North] Korea, neither of which 
was among the signatories in 1949, gave, shortly after the outbreak of 
hostilities, their assurances as to the observance of the Prisoners of War 
Convention.*® The People’s Republic of China, since the beginning of 
1952 admittedly a party to the conflict," communicated its ‘‘recognition’’ 


technical discussion is given by Yingling and Ginnane, in ‘‘The Geneva Conventions of — 
_ 1949,” this JOURNAL, Vol. 46 (1952), pp. 393-427, 

62 Final Record, Vol. 1, pp. 26-44; U. S. Treaties (Trenwith), 1923-1937, Vol. 4, pp. 
5229-5250. A critical evaluation of this convention in the light of the experiences of 
World War IT is in Institute of World Polity (Georgetown University), Prisoners of 
War (1948), reviewed (M. W. Royse) in this JOURNAL, Vol. 42 (1948), pp. 747~750. 

53 Malloy’s Treaties, Vol. 2, pp. 2049-2051. 

54 For historical background of treatment of war prisoners, ef. Hyde, Vol. 3, pp. 
1844-1848; ‘‘Prisoners of War,’’ Enc. of Soc. Sciences, Vol. 12, pp. 419-421. 

55 The formal applicability of the Prisoners of War Convention to the Korean conflict 
is doubted by some internationalists. Cf. Professor Potter, this JOURNAL, Vol. 46 
(1952), p. 508: ‘‘Nothing would be gained by testing the applicability of the Hague 
Conventions or the [1949] Geneva Conyention to the [Korean situation] ... ; formally 
the Geneva Convention may not be applicable, but [its fundamental] principles... 
may be regarded as repeating established law.’’ Cf. also ‘‘Memorandum of Opinion 

.? (note 43 above) which refers to ‘‘difficulties attend[ing] an assessment of the 
applicability of the . . . Convention to the Korean conflict.’’ 

56 N. Y. Times, July 14, 1950, p. 1, col. 3. The North Koreans promised to ‘‘scrupu- 
lously’’ observe the Prisoner Convention, ‘‘in accordance with existing international law 
and standards regarding prisoners of war.’ 

57In June 1951, Gromyko identified the Korean belligerents as ‘‘North Korea and 
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of the Convention to the Swiss Government in July, 1952.5° In view of 
the military," political, and legal support © which the U.S.S.R. has been 
giving the Communist belligerents in Korea, it would be hypocritical not 
to mention her on their side of the ledger. The Soviets’ adherence to the 
convention seems well established in spite of their non-ratification. The 
whole argument in favor of the Communist stand, and the asserted proof of 
the illegal position of the United Nations majority, is based on it. Further- 
more, a previous contention by the British delegate that the Soviet Union, 
having signed the convention, must be considered as approving of its 
principles, was not only accepted by a United Nations committee in 1950," 
but was almost literally reciprocated by the Soviet delegate in January, 
1952, when he implied his understanding of a ‘similar obligation of the 
United States based on the fact of mere signature. 4 
The leading Power in the United Nations Command, the United States, 
was somewhat less outspoken, not only in the actual armistice negotiations, 
but also concerning its formal adherence. A proclamation filed by the 
U.N. Command with the International Red Cross Committee on July 4, 
1950, referred only to ‘‘the principles recognized by civilized nations in 
armed conflict,” ® and not to any specific convention or rules of interna- 
tional law. Altheugh shortly afterwards, in a letter to the Secretary 
General, the U. S. representative confirmed ‘‘arrangements to facilitate the 
humanitarian mission of . . . the delegate of the ICRC .. . in the territory 
controlled by the Unified Command... [who] is expected ... to carry 
out the service for the Prisoners of War provided for in the Geneva Con- 
ventions of 1929 and 1949, + it was not until October, 1952, that the 





United Nations.’’ (Facts on File, Vol. 11 [1951], p. 202 H.) But on Feb. 6, 1952, the 
North Korean Senior Delegate, General Nam Il, defined the warring parties as ‘‘North 
Korea and China,’’ and ‘‘the countries concerned of the United Nations’’ (id., Vol. 12 
[1952], p. 37 D). South Korea is not a U.N. Member. 

58 N. Y. Times, July 17, 1952, p. 1, col. 1. The Geneva Conventions were signed by 
the delegate of Nationalist China. 

59 Cf. the documentation presented by the Ú. S. representative (U. S./U. N. press 
release, Feb, 25, 1953, D.8.B., Vol. 28 (1953), p. 382) and the affirmative answer by the 
representative of the U.S.S.R. on sales of Soviet armaments to ‘‘our friend and ally,’’ 
China (U.N. Doc. U.8./A/C.1/2552, March 2, 1953, pp. 46, 49-50). 

60 Cf., e.g., Vyshinsky’s speeches in the Political Committee on Nov. 10, 1952 (U.8./A/ 
0.1/2540), Nov. 24, 1952 (U.S./A/C.1/2543) ; and the speech mentioned in the preced- 
ing note. ; 

61 This was a discussion in the Third Committee of the ‘‘Complaint of failure of the 
U.S.S.R. to repatriate or otherwise to account for prisoners of war detained in Soviet 
territory.’? A summary is in U.N. Yearbook, 1950, p. 564. 

62U. N. Bulletin, Vol. 12 (1952), p. 156. 

63 Le Comité International de la Croix Rouge et le conflit en Corée (1952), p. 13, 
quoted in ‘‘Memorandum of Opinion .. .’’; also N. Y. Times, July 5, 1950, p. 2, col. 
7. Cf. Taubenfeld, ‘‘International Armed Forces and the Rules of War,’’ this JOURNAL, 
Vol. 45 (1951), pp. 671-679. 

64 U.S./U.N. press release, Aug. 14, 1950. 
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United States position was predicated on the assumption that the Prisoner 
Convention is binding on all parties to the conflict. Nevertheless, it was 
considered necessary to emphasize, as the British did in their and the 
United States’ name, that both countries considered themselves as ‘‘apply- 
ing the 1949 Genava Convention on a voluntary basis.’ ® The soundness of 
this legalistic postion is at least open to question, largely on two grounds: 
(a) both countries have been bound by the 1929 Geneva Convention ° 
which contained a provision for repatriation practically identical with the 
crucial Article 118 of 1949;°? (b) the fully interpreted 1949 Convention, 
which is a part of valid general international law, favors the position of 
the UNC. In ary case, the subjective applicability, that is, the intention 
of the parties to be bound by the Prisoner Convention in spite of not having 
ratified, or in some cases, even signed, is satisfactorily established. 


Material Applicability and Actual Application 


There is no dcubt about the material applicability of the Prisoners of 
War Convention to the Korean situation. The problem lies in the manner- 
in which it was interpreted and applied. The Soviet version," which for 
various reasons cffers itself as more fully representative than the version 
of either of the Communist states direct parties to the Korean conflict, is 
based on the following reasoning: 


(a) Article 118, paragraph 1, states that: 
“Prisoners of war shall be released and repatriated without delay after 
the cessation of active hostilities.’’ °° 

(b) This is the prisoners’ right.” According to Article 7, 
“Prisoners cf war may in no circumstances renounce in part or in 
entirety the rights secured to them by the present Convention. .. .’’ 

(c) These provisions clearly mean that (i) ‘‘the Geneva Convention 
of 1949, and the previous Convention of 1929, demand the uncondi- 
tional repatriation of all prisoners of war”; ™ (ii) “no war prisoner 
is entitled to waive this right of repatriation regardless of his own 
preference’’ ; 7? 


65 Cmd. 8596, p. 26 (italics added). 

86 The 1929 Convention has not been cancelled by the coming into force of the 1949 
document (for those states who have not ratified the latter), since it igghot ‘‘inconsis- 
tent’’ with (i.e. contrary to) the newer decument. Cf. Oppenheim (7th ed. [Lauter- 
pacht] 1948), Vol. 1, p. 852 (cited below as ‘‘Oppenheim’’). 

87 Art. 75 (see note 107 below). 88 See notes 59, 60 above. 

69 Par, 2 reads: ‘‘In the absence of stipulations to the above effect in any agreement 
concluded between the Parties to the conflizt with a view to the cessation of hostilities, 
or failing any such agreement, each of the Detaining Powers shall itself establish and 
execute without delay a plan of repatriation in conformity with the principle laid down 
in the foregoing paragraph.’’ The rest of the article contains detailed stipulations 
concerning the costs of repatriation, which are not relevant to the problem at hand. 

70 Vyshinsky, Nov. 10, 1952, loc. cit. (mote 60 above), pp. 10-11. i 

11 Ibid., p. 26. 72 Ibid, p. 11. 
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(d) “the Geneva Convention ... contains no provisions which 
would enable the Detaining Power to delay repatriation of any prison- 
ers of war on‘the pretext that he was unwilling to be repatriated or 
was threatened by some danger’’;™ quite on the contrary, Articles 
118 and 7 ‘‘are obviously designed to prevent either belligerent from 
taking [such] inhuman action.... Actually, in past international 
wars, prisoners of war of both belligerents were always repatriated 
in toto after the cessation of hostilities.’’ ** 

(e) Consequently, ‘‘the position of the American Command in 
Korea [sic] and the Governments supporting it is in flagrant con- 
tradiction to the Geneva Convention of 1949 and [to] the generally 
recognized principles of international law with regard to the re- 
patriation of prisoners of war.” 75 


The arguments of the UNC refuted such applicability of the Prisoner 
Convention because (a) the Communists, not adhering to it otherwise, had 
little moral right to invoke it; "° (b) their interpretation was based on dis- 
tortion and misrepresentation ; (c) the resulting application was against the 
spirit of the conventicn, its ‘‘humanitarian principles,” and ‘‘the ideals 
of freedom and justice, for which we are fighting." The somewhat 
elusive legal substance of these arguments was concretized and upheld by 
the above-mentioned Resolution 18 (VII), which established the legal con- 
nection between the ‘‘humane treatment’’ of the prisoners ‘‘in accordance 
with {pe specific provisions . . . and the general spirit of [the Geneva] 
Convention,’’ and the principle of non-forcible repatriation, which is not 
explicitly written into the convention. 

The United Nations General Assembly thus went on record as recognizing 
the full material applicability of the Prisoners of War Convention to the 
Korean situation, and, at the same time, as acting on the premise that the 
convention does not have the-meaning the Soviet-bloc interpretation gave 
it. This raises some questions. Did the General Assembly merely put an 
authoritative stamp of approval on the existing law and its only possible ob- 
jective interpretation? Was the system of values, on which the United Na- 
tions’ construction was based, inherent in the existing law, or superimposed 
on it? Did the United Nations really face ‘‘another of those sociological 
situations where, the old law being defective from ethical and humanitarian 
viewpoints, [it had to] frankly refuse to be bound by it on the point in 
question,” 78 and where it had to proceed to adjust it politically in an ex 


78 Ibid., p. 26. 

14 Communist Commanders to’ Commander-in-Chief, UNC, Oct. 16, 1952, D.S.B., Vol 
27, p. 753. Cf. notes 61 above and 116 below. 

75 Note 70 above, loc. cit. : 

16 ‘í [The communist negotiators] virtually implied that they would observe such 
portions of the Geneva Convention as suited their purposes.’’ D.S.B., Vol. 26 (1952), 
p. 595 (36th Rep., Doc. 8/2541). 

77 President Truman at West Point, May 21, 1952 (N. Y. Times, May 22, 1952, p. 1, 
col, 8.). 

7 78 Potter, loc. cit. (note 55 above), p. 509; ef. also note 23 above. 


428 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


post facto fashion and give it a construction which changed its original sense 
and purview? 

Besides the previously mentioned serious policy question of adherence 
in principle to international law as far as it is at all in existence or ap- 
plicable, the issues listed in the preceding paragraph seem particularly 
important because of (a) the sensitive political circumstances; (b) the 
allegations that the United States expropriated the United Nations aegis 
for its action in Korea; (c) the position of the United Nations as the only 
universal link in a bipolar world; and (d) the réle of international law 
which should not be further depreciated by evidence of arbitrary manipu- 
lation supported by the ‘‘mechanical voting majority’’—to use favorite 
Soviet terminology. Far from denying the duty of the General Assembly 
to perform such quasi-legislative acts of creative interpretation,” it is clear 
that the Organization should not be unduly taxed by ascribing to it the 
‘performance of functions in areas of competence which are not clearly 
legally established. How much is, then, Resolution 18 (VII) de lege lata, 
that is, supported by positive law which existed before, although it has not . 
been correctly applied, interpreted, and brought forth? 


Interpretation: Principles and Methods av 


A specific application of a legal text, which means the determination of 
-the consequences it has with reference to a given situation, and its in- 
terpretation, as the process of determining its meaning,®° are usually in- 
extricably linked. International law has at its disposal a fairly elaborate | 
set of canons of interpretation.* The basic ones can be traced as far back 
as Roman law, largely because of their universality and common-sense 
character.” In general, the interpretation of modern international law 
is anchored in the practice of civil law. The majority of national legal 
systems in the world belong to this group; è and international legislation 
through multilateral treaties, the major source of contemporary interna- 
tional law, is so much the product of civil law technique that it must per- 
force apply the same interpretative methods. This dependence was recog- 
nized and authorized by the Permanent Court of International Justice 
which, on repeated occasions. where there were gaps in the established 


79 Cf. note 119 below. 

80 Hudson, The Permanent Court of International Justice 1920-1944 (1943; cited 
below as ‘‘Hudson’’), p. 640. 

81 For three authoritative accounts of tke réle of interpretation in international law, 
with interesting differences in emphasis, see: Hudson, op. cit., pp. 640-661; Hyde, op. 
cit., Vol. 2, esp. pp. 1468-1502; Oppenheim, op. cit, Vol. 1, pp. 856-863. 

82 Oppenheim, op. cit, Vol. 1, p. 857. 

83 Of the 59 original signatories of the 1949 Geneva Conventions, 45 states are ‘* civil 
law’? countries. Cf. Arminjon-Nolde-Wolff, Traité de droit comparé (Paris, 1950), 
Vol. 1, pp. 50-52; Schnitzer, Vergleichende Rechtslehre (Basel, 1945), pp. 127-267, 
passim; Gutteridge, Comparative Law (2d ed., 1949), Appendix. 
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international-law canons of interpretation, found a natural recourse to 
analogous rules of municipal civil law.** 

Because of the character of code law, the techniques applied to its in- 
terpretation ® are more elaborate, flexible, and liberal than the traditional 
methods of restrictive construction of contracts and statutes, which influ- 
enced the views on interpretation of international law in the common-law 
countries.** Reduced to the common denominator, the ‘‘civil law’’ tech- 
niques can be classified under the following rubrics; (a) textual (logical) 
interpretation, using (i) grammatical, (ii) logical, and (iii) systematic anal- 
ysis; (b) teleological interpretation, depending on (iv) travaux prépara- 
toires (legislative history), and (v) analogy of law.®? The fact that they 
are all upheld by the Court’s practice is not without relevance to the in- 
terpretation of the 1949 Geneva Conventions, although the reference to the 
Court in Resolution 18° merely restates the conception of the Court as the 
highest interpretative authority in matters of international conventional 
law under Article 36 of its Statute.®® 

Interpretation in the proper sense takes place only if the legal text is 
not clear and exact,” or does not fully cover the factual situation and solve 
it in accordance with the standards of equity °! of the one who applies it. 


` 84 Cf, Hudson, op. cit., p. 661. 

85 A concise survey, written from the standpoint of common law, is Chapter VIII 
of Gutteridge (note 83 above). 

86 Cf. Westlake, International Law, Vol. 1, p. 293, quoted in Oppenheim, Vol. 1, p. 
857, note 1. 

87 Oppenheim, Vol. 1, p. 858 (2) (ad i, ii, in the text above); p. 859 (4) (ad iii, iv); 
p. 862 (iv); p. 859 (3) (v); Hudson, pp. 645-646 (i); pp. 642 (quoting Judge 
Anzilotti), 646 (ii); pp. 647, 657 (iii); pp. 649-650, 655-656 (iv); pp. 643-644, 
650-655 (v). The techniques of ‘‘statutory analogy’’ (implicit in item iii) and refer- 
ence to travaux préparatoires (item v) are alien to common law—a fact which also 
influenced the Court.in the beginning of its activities (Oppenheim, Vol. 1, pp. 862- 
863); subsequent practice, however, approached the general technique of construction 
of civil-law texts (Hudson, pp. 652-654). Cf., also, de lege ferenda, the Harvard Re- 
search Draft Convention on the Law of Treaties, Art. 19 (a), this JOURNAL, Supp., 
Vol.-29 (1935), p. 661. 

88 ‘<The Conference recommends that, in case of a dispute relating to the interpreta- 
tion or application of the present Conventions which cannot be settled by other means, 
the High Contracting Parties concerned endeavour to agree between themselves to refer 
such dispute to the International Court of Justice.’’? Final Record, Vol. 1, p. 361. 

89 A direct inclusion of the ‘‘optional clause’’ in the 1949 Geneva Conventions was 
defeated largely by Soviet opposition on grounds of doubtful legal validity. Final 
Record, Vol. 2 B, pp. 120, 370. Cf. Yingling and Ginnane, loc. cit. (note 51 above), 
p. 398. . 

90 Cf. Vattel’s maxim: ‘‘It is not allowable to interpret what has no need of in- 
terpretation’’ (Vol. 2, § 263), which is in essence the Communist argument. Lauter- 
pacht, in quoting it (Oppenheim, p. 853, note 1), states—very appropriately to the 
problem at hand—that ‘‘it is a rule which often begs the question.’’ Cf. also Hudson, 
pp. 641-642. : 

91 Cf. Hudson, International Tribunals (1944), p. 123. 
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It is the Soviet Communist contention that the respective rules of the 
Prisoner Convention are exact, clear, perfectly applicable, and just. 
Without prejudging the case in question, let us examine it from the com- 
mon-sense standpoint that ‘‘lingu:stie clearness of a text is not necessarily 
indicative of clearness of design.’* °? 


Interpretation of the Prisoners o? War Convention 


Because specific rules or standards of interpretation naturally take 
precedence before general canons, it is necessary to search first the conven- 
tion itself for clues to its authentic construction.” We find that it does 
not ecntain any explicit general rule applicable to its interpretation; 
neither does it have a preamble which would provide an interpretative 
keynote.** But it offers several other points of departure, although largely 
outside the framework of the Prisoner Convention proper.®® The first is 
in its Annex I, which stipulates that the conditions for repatriation of 
sick and wounded prisoners ‘‘sha_l, in a general way, be interpreted in as’ 
broad a spirit as possible.’’? The other rule, common to Conventions I 
(Sick and Wounded) and II (Maritime), binds the parties ‘‘to provide 
for unforeseen cases, in conformity with the general principles of the 
present Convention.” ° Because all the conventions obviously form an 
organic whole, protecting the staius of various types of victims of war,” 
application of this clause to Corvention III by statutory analogy seems 
entirely in place. i 


92 Hyde, Vol. 2, p. 1469. 

93 Cf, Hudson, Permanent Court of International Justice, p. 643. 

94 The idea of a preamble was discarded only after a prolonged debate. Cf. Final 
Record, Vol. 1, p. 113; Vol. 2 A, pp. 322, 394. The 1929 Geneva Convention had a short 
formal preamble. 

95 Arts, 11 and 182 of the Prisoners of War Convention contain procedural rules ap- 
plicable in cases of disputes, but their zontexs indicates that they refer rather to those 
parts af the convention which regulata the treatment of prisoners while in captivity 
rather zhan their release. 

96 Model Agreement Concerning Direct Repatriation and Accommodation in Neutral 
Countries of Wounded and Sick Prisorers of War, Final Record, Vol. 1, pp. 282-284. 
The principles contained in this Model Agreement are made an integral part of the 
Prisoner Convention through the refer2nce in Art. 110, par. 3: ‘f... cases [of sick 
prisoners not covered by a special agre2mert between the parties to a conflict] shall be 
settled in accordance with the principles laid down in the Model Agreement, .. .’? 

97 Convention I, Art. 45; Convention II, Art. 46. Both conventions were drafted by 
Committee I. It must be assumed tha- the drafters in Committees II (Prisoners) and 
III (Civilians) left out a similar gereral clause because their aim was the tightest 
practical wording, with no ‘‘escape claases.’’ 

88 This in spite of the fact that they were opened for separate signature and ratifi- 
cation. Cf. the remark by Professor -Je la Pradelle, in reference to Art. 2 (general 
applicability of the conventions), thai ‘‘it should not be forgotten that this article 
form[s] part of a whole which is the International Conventions for the protection of 
war victims.’’ Final Record, Vol. 2 E, p. 14. 
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Finally, the ‘‘general principles,’’ the values which the drafters had in 
mind as the standard for interpretation and application of all the con- 
ventions, are revealed both in general terms and in specifie provisions. In 
the first category are the very title of the conventions (‘‘.. . for the 
Protection of War Victims’’), and Resolution 8, in which ‘‘the Conference 
wishes to affirm before all nations . . . that its work [has] been inspired 
solely by humanitarian aims. ...’’*® Among the specific provisions are 
such imperatives as, e.g., the first sentence of Article 18 (‘‘Prisoners of 
war must at all times be humanely treated.’’), and the greatly expanded 
scope of the convention so as to give the greatest protection to all possible 
categories of combatants, including ‘‘organized resistance movements’’ in 
any armed conflict.1% 

Thus the interpretative focus of the Prisoner Convention is the maximum 
of protection in accord with humanitarian standards, to be interpreted 
broadly and to serve as an overriding principle covering any gaps in the 
specific provisions. It is against this background that the results of the 
textual analysis, on which the Communist stand is based, have to be ex- 
amined. 

The ‘‘literalist’’ argument seems prima facie tight, although even in the 
textual framework two circumstances may be pointed out. First, the key 
sentence of Article 118 (paragraph 1) is defined in the same article (para- 
graph 2) as a ‘‘principle,’’ that is, a broad rather than a specifie provision, 
susceptible of interpretation. This mitigates somewhat its absolute, un- 
conditional wording. Secondly, the language itself ‘‘cannot mean more 
than it actually says’’: (a) ‘‘ ‘repatriate? . . . means simply that and not 
‘forcibly repatriate’ ’’; (b) ‘‘the relevant phrase is ‘shall be released and 
repatriated.’ Forcible repatriation would obviously involve precisely the 
opposite from release. It would be necessary tc continue to detain the 
prisoner and to convey him under some form of restraint to the authorities 
of his own country.” °t Since it must be at least questioned that the sig- 
natories of the convention could have had in mind that the implementation 
of a humanitarian principle justified the application of such forceful 


99 Final Record, Vol. 1, p. 362 (italies added). 

Among the several delegations which went explicitly on record as supporting this 
sense of the conventions, was the U.S.S.R. Cf., e.g., a general reference to the ‘‘atti- 
tude of the Soviet Delegation ... based upon the defense of humanitarian ideals’’ 
(Final Record, Vol. 2 B, p. 505), and the opposition—on this ground—to a proposal of 
New Zealand (ibid., p. 216), United States and others (ibid., pp. 399-400, with the 
implication that the U.S.S.R. is among those delegations which are ‘‘inelined to intro- 
duce into the Convention humanitarian provisions for the purpose of effectively safe- 
guarding the protected persons,’’ as distinguished from the policy of the opposed 
states), and Norway (ibid., Vol. 2 A, p. 808). 

100 Arts. 4 and 2 respectively. 

101 ‘Korea No. 1 (1953),’? Cmd. No. 8793, p. 12. Even if this British argument is 
ex post facto, it does not diminish its validity. 
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methods,?” it must be investigated why they did not draft the convention 
so as to.prevent such a situation. 


Legislative History 


The answer to the preceding question can be found partly in the general 
interest and emphasis of the Diplomatic Conference, partly in the minutes 
of the drafting Committee (Committee II). On the first point, the travaux 
préparatoires divulge two interesting circumstances about the work of the 
Conference: (a) the debates on the Prisoner Convention are the most ex- 
tensively reported ; 1° presumably more attention was paid to detail in the 
case of this convention; (b) the effort spent on the drafting of Articles 
6, 7, 109, and 118, which are the most relevant to the Korean problem, does 
not seem proportionate to their present importance. 

This is a direct consequence of one set of cireumstances which prompted 
the convening of the Conference and were in the fore of the delegates’ 
minds: all the violations of the 1929 Geneva Convention concerning the 
treatment of prisoners in captivity, of which some parties to the second 
World War were guilty. As a result, the 1949 Convention was considerably 
expanded primarily to accommodate more detailed provisions in this 
sphere.1°* Although this reflects the predominant concern “of the drafters,* 
the striking quantitative disproportion between the regulation of the two 
phases of the prisoner’s fate—captivity and repatriation—does not accur- 
rately reflect the whole concern of the Conference, which met also under 
another shadow: the uncertainty about the fate of nearly 1,800,000 German, 
Japanese, and other prisoners of World War II, still in captivity or not 
accounted fort What the draft of the relevant articles of the conven- 
tion lacked in quantity, was supplemented by forcefulness of formulation. 
Hence the strict language of Articles 118, 7, and others, and changes in 
the substantive law effecting the prisoners’ speediest release and repatria- 
tion, thus serving their normally best interest.? 

This logically opens the Korean question, where the speediest repatriation 
was apparently not in the best interest of many prisoners. Does the fact that 


102 Ibid. 

103 Cf. Final Record, Vol. 2 A. The record of the drafting of the Prisoners of War 
Convention takes 340 pages (pp. 235-575), more than all the other conventions together. 

104 Forty articles were added to the parts of the 1949 Convention which deal directly 
or indirectly with the treatment of prisoners in captivity (Arts. 12-108; 122-132); 
only one article was added to the original 10, dealing with the repatriation of prisoners 
(these articles were, however, elaborated in greater detail). 

105 Cf, the articles cited in note 51 above, the authors of which (Pictet, Dillon, Gut- 
teridge, Yingling and Ginnane), all attended the 1949 Conference in official capacities, 

106 U.N. Bulletin, Vol. 13° (1952), p. 300. 

107 Art, 75 (1929) stipulated that ‘‘repatriation of prisoners shall be effected with 
the least possible delay after the conclusion of peace.’’ Art. 118 (1949) changed it to 
*‘ [release and repatriation] without delay after the cessation of active hostilities.’’ 
(Italies added.) 
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the text of Article 118 does not contain any alternative mean that such a 
situation was not envisaged; or was it envisaged, but purposely not regu- 
lated? The legislative record shows that such a situation was envisaged, 
but not on a grave mass scale; and that the decision not to regulate it ex- 
plicitly was arrived at on the basis of reasons partly in favor of the prison- 
ers, partly outside the framework of consideration of their fate as prisoners. 
These reasons were: 

1. The logical corollary of the prisoners’ right of option not to return 
to their country of origin is the duty to offer them asylum. Since asylum 
is traditionally a right of the states, 18 no single major delegation was 
willing to assume it as a duty. This was the primary reason why the 
Austrian proposal was defeated in the drafting committee. ; 

2. The right of option may ‘‘allow the Detaining Power to delay re- 
patriation.’’ 1° 

3. “The prisoner of war might not be able to express himself with com- 
plete freedom when . . . in captivity.’’™ 


Rights and. Duties under the Convention 


If the prisoners were not deprived of their right of option with the view 
of limiting their benefits, is there any basis in the convention for deducing 
such a right in a specific situation (where the benefit seems to require it) 
from more tangible and objective premises than ‘‘humanitarian principles,”’ 
‘*justice,’’ or other concepts susceptible of divergent interpretation ? 

First, the convention contains several provisions which give the 
prisoner the right of option in various situations. Of these, two are par- 
ticularly close to our problem: (1) the prisoner has the right to refuse 
liberty on parole or promise; 1? (2) he may refuse repatriation during 


108 On asylum, cf., e.g., Oppenheim, Vol. 1, p. 618; Hackworth, Vol. 2, p. 622; 
Vyshinsky, The Law of the Soviet State (1948), pp. 633-636; on expatriation, see 
Oppenheim, pp. 591-592. 

109 Final Record, Vol. 2 A, p. 462. Austria proposed that ‘‘(1) Subject to the pro- 
visions of the following paragraph prisoners of war shall be repatriated to the country 
whose nationals they are at the time of repatriation. (2) Prisoners of war, however, 
shall be entitled to apply for transfer to any other country which is ready to accept 
them.’’ Ibid., p. 324. 110 Ibid., p. 337. 

111 Tbid., p. 462. This was a Soviet objection, seconded by the United States 
delegate. . 

112 The possibility of reləase on parole or promise, as formulated in Art. 21 (‘‘... 
insofar as it is allowed by the laws of ths Power on which [the prisoners] depend’’), 
is essentially a restatement of a customary rule, under which prisoners were usually 
not free to accept or refuse parole indwidually, but only through their own officers— 
co-prisoners. This practice, also accepted by the U. 8. Armed Forces (U. S. War De- 
partment (note 20 above), Nos. 150-151), was the basis of a major argument of the 
Soviet delegate (Nov. 10, 1952 (note 60 above), pp. 20-21). This, however, overlooks 
the key sentence of Art. 21 (‘‘No prisoner of war shall be compelled to accept liberty 
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hostilities, if eligible because of his state of health. In both cases, the 
signatories assumed the duty to honor the prisoners’ wishes and to offer 
them what amounts to a temporary asylum. This duty was imposed on 
the states because it was felt that, in the light of experience, certain states 
may not be trusted to exercise their discretion in offering or withdrawing 
temporary asylum in the case of such prisoners.11* Secondly, the right of 
option concerning regular repatriation after the cessation of hostilities was 
not included in the text of the convention because, as has been noted above, 
the signatories refused to take over a blank burden of (permanent) 
asylum 1* or to leave any loopholes in the convention. 

Under these circumstances, the following construction may be suggested 
as corresponding to the sense of the convention: 


(a) the prisoners have a right of option in specific cases; 

(b) the extension per analogiam of this right to the situation under 
Article 118 is not explicitly excluded and therefore permissible; 

(c) the convention has not abolished the signatories’ right of discretion 
concerning asylum of prisoners not covered by Articles 21 and 
109,116 


on parole or promise.’’), which, as far as refusal goes, clearly digsociates the prisoner, 
as an individual, trom his state. 

118 Art. 109, last paragraph, reads: ‘‘No sick or injured prisoner of war who is 
eligible for repatriation under the first paragraph of this Article, may be repatriated 
against his will during hostilities.’’ Final Record, Vol. 2 A, p. 291. 

114 Cf. Conference of Government Experts, Geneva, 1947, Preliminary Documents Sub- 
mitted by the International Committee cf the Red Cross, Vol. 2, pp. 187-188, quoted in 
‘(Memorandum of Opinion . .’.’’ (cited, note 43 above). 

115 This excludes the possibility of interpretation e contrario, which would argue that 
since the contingency in question (Art. 118) was known to the legislators, and still was 
not regulated by them analogously with similar contingencies (non-repatriation of eligible 
prisoners under Arts. 21 and 109), it is to be concluded that they did not intend to 
regulate it in the same manner (that means that analogy is not permissible). Although 
not so stated, this construction is implicit in the Soviet version. 

116 This question was discussed in detail during the 1947 Conference of Government 
Experts, which considered it an accurate reflection of existing practice to leave it up 
to the detaining Power whether or not to repatriate a prisoner who had good reasons for 
not going home. It was therefore considered unnecessary to write it into the convention, 
thus creating an explicit ‘‘eseape clause.’’ Cf. Conférence d’Hxperts Gouvernementaua 
pour U’Etude des Conventions protégeant les victimes de la guerre, Vol. III/2, p. 340. 

The ‘‘existing practice’? can be traced as far back as the American War of Inde-. 
pendence (Art. VII of the Peace Treaty of 1783) and includes, since World War I, at 
least 26 instances, 17 of them from Soviet treaties, listed in the ‘‘Memorandum of 
Opinion. ...’? A typical provision from the Soviet group is Art. 2 of the Conven- 
tion of March 28, 1921, Regarding Repatriation between R.S.F.S.R. and Turkey: ‘‘The . 
mutual repatriation of prisoners shall be effected with their consent; forced repatriation 
shall in no way be admissible.’? The most important examples of World War II prac- 
tice were the British-French Accord in Syria and Lebanon (1941) and the Soviet sur- 
render offers at Stalingrad (1943) and Budapest (1945). Reference to the last two 
items, which considerably embarrassed the Communist negotiators in Pan Mun Jom, 
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This construction not only rests on the convention and customary inter- 
national law, but also conforms to the logical and moral postulate of the 
human right of individual freedom, limited only by the axiomatic duty of 
its exercise within the limits of bona fides, subject, in the particular case, to 
the scrutiny of the state granting th asylum. In the absence of a specific 
provision for an independent arbiter in a Korea-type situation, the postu- 
late of the prisoner’s right to decide what is his real benefit which is to be 
given the legal protection of the corvention, has also a very practical sig- 
nificance, : 

The specific question of option uncer Article 118 could be answered with 
even more assurance if it rested not only on an analogy, but on a general 
conclusion that the convention gives the prisoners rights in their own 
name, which they, ccnsequently, have the option to use or to renounce. 
The question to be asked is: How much did the drafters of the convention 
project the lofty ‘‘hurmanitarian principles’’ into the specific kind of rights, 
duties, and right-duty relationships, which are characteristic of what have 
become known as “‘humanitarian [%.e., human rights]conventions’’? 17 
This question is not only important in view of the especially sensitive human 
rights situation of a war prisoner, but also because it suggests a still dif- 
ferent approach to the proper construction of Article 118. 

For the reasons touched upon above, Article 118 is formulated in terms 
of the duty of the captor state. Whose right corresponds to that duty? 
Is it the right of the prisoner to be repatriated, or is it the right of his 
state to have him repatriated? It is entirely in line with the Soviet con- 
ception of state monopoly of rights in international law and their col- 
lectivist conception of state-individual relationship to claim that the duty 
of the captor state is not toward the prisoners but toward the state they 
depend upon and that, consequently, -hey must be repatriated ‘‘irrespective 
of their wishes.’ Y8 On the other hand, it is difficult to uphold this con- 
ception if the duty-right relationship is between the captor state and the 
prisoner, both of whom are in a given situation satisfied that the repatria- 
tion is prejudicial to the prisoner’s Isgitimate interests. 

Apart from the Korean situation, the construction of Article 118 was 
considered in 1950 by the General Assembly, which endeavored to amend its 





was allegedly supplied to the UNC by the A. F. of L. (Facts on File, Vol. 12 (1952), 
pp. 198 C, 229 F.). i 

11 Cf, Lauterpacht, International Law and Human Rights (1950), p. 121; also the 
language of a recent Venezuelan proposal (U.N. Doc. A/0.6/L.197/Rev. 1). 

118 Cf. note 70 above. Arguing the point that the captor state does not have the right 
to grant asylum but merely the absolute duty to repatriate, the Soviet delegate also 
emphasized that war priscners were not potitical refugees. Cf. an analogous situation 
of many displaced persons, who were brought to Germany as forced laborers, and when 


they refused repatriation, were given the status of political refugees under the IRO 
Charter. 
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semantic form by reading it as meaning, in conformity with ‘‘recognized 
standards of international conduct,’ that ‘‘all prisoners should be given 
an unrestricted opportunity of repatriation.” =° The expression of the 
right-duty relationship, implied in this construction, is found in an even 
more explicit way in the convention itself. Article 6 17° confirms that there 
is a sphere of original and absolute prisoners’ rights, created by the con- 
vention and not derived from the states +! and that states, therefore, cannot 
be considered the exclusive subjects under this convention.1?? This con- 
struction is the more cogent since the convention must be read in the con- 
text of contemporary international law which has established human rights, 
such as personal freedom and inviolability, as legal rights under the United 
Nations Charter,?”? and is in the stage of their specification in the Declara- 
tion of Human Rights and the de lege ferenda Covenant on Human Rights. 

Having thus made a step in the right direction, the convention stopped 
short of really safeguarding the prisoners’ human rights. Their imper- 
fection in terms of legal formulation is shown by the lack of established 
procedure for their enforcement, as well as such textual inconsistencies 
and contradictions as illustrated by Article 7, in which the prisoners, sub- 
jects or quasi-subjects under Article 6, are denied thè very right the 
status of a full subject of law usually involves, namely, the freedom to use 
or to renounce a specifice right. But here, just as in the case of Article 
118, the legislative history shows that the language was chosen in order to 
prevent any abuse,?* not to limit the status of the prisoner as it may be 
derived from Article 6 as well as from the general context of the convention. 
Quite on the contrary, the background of Article 7 reveals that the idea of 
the prisoner as a direct addressee of the norms of the convention was pres- 


119 Resolution 427 (V), Dee. 14, 1950, U.N. Yearbook, 1950, pp. 568-569 (italics 
added). Although the réle of the General Assembly as interpreter of the convention is 
nowhere defined, this construction is so much in line with the spirit of the convention 
that its quasi-authoritative character cannot be doubted. 

120 Par. 1; ‘‘In addition to the agreements expressly provided for in [the several 
articles] the High Contracting Parties may conclude other special agreements for all: 
matters concerning which they may deem it suitable to make separate provisions. No 
special agreement shall adversely affect the situation of prisoners of war, as defined by 
the present Convention, or restrict the rights which it confers upon them.’’ (Italics 
added.) 

121 The derivative character of internetional rights of individuals is usually defined 
by their dependence for implementation on national legislation. Cf. Oppenheim, Vol. 1, 
p. 581. i 

122 For an extensively documented recent discussion of the subject-object theory in 
international law, see Manner, ‘*The Object Theory of the Individual in International 
Law,’’ this JOURNAL, Vol. 46 (1952), pp. 428—449. f 

123 Oppenheim, Vol. 1, p. 672. 

124 Gf, Final Record, Vol. 2 B, pp. 17, 56, 110. 
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ent in the delegates’ minds, but was not consistently translated into the 
convention as a whole.1?6 


Final Evaluation 


The preceding legitimate logical and teleological interpretation suggests 
that: 


(a) The manipulative character of the arbitrarily narrow Soviet 
Communist construction of the convention is established when the’ 
document is read in its whole context; 

(b) The position of the United Nations majority is safely within the 
limits of the convention, both as far as Resolution 18 (VIL) and the 
UNC proposal of September 28, 1952, are concerned ; +77 

(c) The United Nations stand is also supported by general and par- 
ticular international law, and by the postulate of increasing projection 
of the human rigkts concept into international practice and law.” 


Beyond these specific conclusions, the Korean repatriation problem 
also gives interesting insights into the general question of the réle of law 


125 Some delegates read into the provision of Art. 7 a duty of the prisoner not to 
renounce his rights, and objected to it probably on the grounds that only states should 
have duties under the convention. This can be inferred from two ‘‘soothing’’ remarks 
by the Soviet delegate who emphasized that only states were bound under the conven- 
tion and also interpreted Art. 7 as signifying that ‘‘no legal issue can be raised by the 
fact that a protected person renounces the rights which the Convention accords him.’’ 
Ibid., pp. 18, 56. It may be doubted that the Soviet delegate had in mind the full im- 
plications of his interpretation, although he perfectly expressed the sense of the con- 
vention: The home state does not have any right to force the prisoner to use his right 
of repatriation and, therezore, cannot raise any legal issue when the prisoner renounces 
this right. ' 

126 In this sense, the ecnvention is an illustration of the half-way mark which con- 
temporary international law has reached in its development from the traditional system 
to a modern law of nations. i 

127 See note 40 above. This proposal even squares in fact with Art. 7 as literally 
construed, since the explicit distinction of ‘‘release’’ and ‘‘repatriation’’ in the language 
of the convention suggests that the prisoner can be simply released, thus lose his status 
as prisoner, and therefore not be bound under Art. 7. It is, however, only an addi- 
tional instance of the lack of legal skill with which the armistice negotiations were 
handled that the language (a contrario spirit) of the UNC proposal does not really 
make this point. In Alternative 1, it speaks about the prisoners to be permitted to 
regain their civilian status after they have stated their preference (i.e. making their 
decision still as prisoners and, in case of non-repatriation, waiving their right in violation 
of Art. 7); in Alternative 2, the language is ‘somewhat more adequate, although am- 
biguous (‘‘freeing from control’? meaning total release). 

128 The implication of the Korean situation gives human rights a new dimension. 
Cf., e.g., Lauterpacht (ncte 117 above), where treaties governing the status of war 
prisoners are not mentioned among the human rights conventions, although the list is 
otherwise exhaustive. Cf. also the suggestion in a 1948 study that the regulation of 
the POW problem be entrusted to the U.N. Human aaa Commission (see this JOURNAL, 
loc. cit. (note 52 above), p. 749). 
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in the world community. They are sketched out here only as suggestions, 
without any attempt to exaggerate the importance of this single cause 
célébre in the whole framework of international law and its progressive 
development. 

Even if all the complex and different problems and limitations, especially 
also socio-cultural,??® are recognized, it still appears axiomatic that the 
growth of modern international law is subject to essentially the same pre- 
requisites as any other developed system. Very important among them are 
actual use and constant adjustment. On the first point, the philosophy and 
practice of the Pan Mun Jom negotiations have violated a maxim which 
was translated into the terminology of common law by the words ‘‘rules 
and precedents should not be discarded in favor of pseudo-equity.’’ 13° 
In itself, this could not be hastily generalized and overemphasized, if it did 
not reflect a much deeper-going trend,’** and if it had not illustrated the 
distinct disadvantage of operating on the level of lofty but vague value con- 
cepts, subject to contradicting interpretations, instead of exhausting first 
in a logically and morally, rather than only politically, justifiable manner 
the existing legal basis and all the potential links it provides in the ideologi- 
cally split world. 

On the other hand, the element of stability which is sought through wider 
and better use cf international law must not be identified with rigidity 
which eventually puts any legal system out of order. Only constant 
adjustment to the necessities and feelings of a predominant majority of the 
world community, through legal interpretation and adequate forward- 
looking legislation, can give international law the necessary flexibility end 
versatility. The extensive interpretation the Prisoners of War Conven- 
tion required to cover a specific inequitable situation which arose a few 
months after its coming into force (and which could have been foreseen 
in principle), suggests that this document was drafted on the periphery, 
rather than in the center, of ‘‘living international law.” One may then 
consider it less a ‘‘milestone’’ in its own right +** than a reminder of that 
type of progressive legislation which the particular climate and strains of 
the present world community require. , 


129 Cf. Northrop, ‘‘Contemporary Jurisprudence and International Law,’’ Yale Law 
Journal, Vol. 61 (1952), pp. 623-654, especially the latter half of the article. 

130 Patterson, ‘‘Constructive Conditions in Contracts,’’ Col. Law Review, Vol. 42 
(1942), p. 954. 

181 Of, the insignificant rôle which international law played in the preparatory work 
for the United Nations Organization (reflected, e.g., in Department of State, Postwar 
Foreign Policy Preparation, Pub. 358¢ [1950]) and Kennan’s accusations of ‘‘legal- 
ism’? (esp. Ch. VI of American Diplomacy 1900-1950 [1951]). Cf. also Sohn, ‘‘The 
Impact of the United Nations on International Law,’’ Proe., Am. Soc. Int. Law, 1952, 
p. 105. i 

132 Final Record, Vol. 2 A, p. 575. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By Yven- Liane * 


DIPLOMATIC INTERCOURSE AND IMMUNITIES AS A SUBJECT FOR CODIFICATION** 


Diplomatic intercourse and immunities was one of fourteen topics of 
international law which the International Law Commission of the United 
Nations, at its first session in 1949, selected for codification.1 At that time, 
however, the Commission gave priority to, and initiated work on, three of 
the fourteen topics, namely, the law of treaties, arbitral procedure and 
regime of the high seas.2 Subsequently, the Commission, at its second ses- 
sion in 1950, decided, in pursuance of a recommendation of the General 
Assembly,’ to include in its list of priorities the topic of regime of the 
territorial sea,* and during its third session in 1951, it further decided to 
initiate work on the topic of nationality, including statelessness.® 

At its seventh Session, the General Assembly of the United Nations, upon 
the initiative of the Delegation of Yugoslavia, adopted a resolution ® in 
which the General Assembly, considering, inter alia, ‘‘that early codification 
of international law on diplomatic intercourse and immunities is necessary 
and desirable as a contribution to the improvement of relations between 
States,’’ requested the International Law Commission, ‘‘as soon as it con- 


* Director, Division for the Development and Codification of International Law, 
United Nations Secretariat. This note was prepared in collaboration with Mr. Hsuan- 
Tsui Liu, Legal Counselor, Legal Department, United Nations Secretariat. 

** In the past three years, it has been the practice of the writer to devote the notes 
on legal questions concerning the United Nations in the July issue each year of this 
JOURNAL to the review by the General Assembly of the work of the International Law 
Commission. At its fourth session in 1952, however, the International Law Com- 
mission did not complete its work on any subject of international law and its report on 
that session therefore did not contain any final draft. Consequently, the General As- 
sembly merely adopted a resolution (No. 683(VII)) taking note of the report. The 
report of the Commission (General Assembly, 7th Sess., Official Records, Supp. No. 9, 
A/2163) has been printed in full in this JOURNAL, Supp., Vol. 47 (1953), pp. 1-26. 

1 Report of the International Law Commission Covering Its First Session, General As- 
sembly, 4th Sess., Official Records, Supp. No. 10 (A/925), pars. 16-17; this JOURNAL, 
Supp., Vol. 44 (1950), pp. 6~7. 

2 Report, par. 20. 3 Resolution 374 (IV) of Dec. 6, 1949. 

4 Report of the International Law Commission Covering Its Second Session, General 
Assembly, 5th, Sess., Official Records, Supp. No. 12 (A/1316), par. 18; this JOURNAL, 
Supp., Vol. 44 (1950), p. 109. 

5 Report of the International Law Commission Covering the Work of Its Third Ses- 
sion, General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858), par. 85; this 
JOURNAL, Supp., Vol. 45 (1951), p. 138. 6 Resolution 685 (VII) of Dec, 5, 1952. 
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siders it possible, to undertake the codification of the topie ‘Diplomatic 
intercourse and immunities,’ and to treat it as a priority topic.” ` 


I. Previous ATTEMPTS AT CODIFICATION OF THE SUBJECT 


The suggestion of the codification of the law of diplomatic intercourse 
and immunities was not new. In 1927 the League of Nations Committee 
of -Experts for the Progressive Codification of International Law had 
reported to the Council of the League that the subject of diplomatic 
privileges and immunities was, within certain limits, ‘‘sufficiently ripe for 
international regulation.’’? The Committee came to that conclusion in 
the light of replies of the governments to its questionnaire. Of twenty- 
seven governments which replied on that subject, only two were opposed 
to its codification. The Council of the League, having considered the 
report of the Committee of Experts, approved a report in which it was 
said that the question of diplomatic privileges and immunities was ‘‘hardly 
_ an urgent question,” and that it might be excluded from the scope of the. 
contemplated general conference,” i.e., the Hague Conference for the Codi- 
fication of International Law which was thereafter held in 1930. When 
the report of the Council came before the Assembly, the First Committee 
of the latter approved a report of a subcommittee in which ‘the subcommittee 
concurred in the view of the Council concerning the question of diplomatic 
privileges and immunities. It added the observation that ‘‘the conclusion 
‘of a universal agreement’’ on that question seemed ‘‘somewhat difficult at 
the present time” and that it was ‘‘not important enough to warrant its 
insertion in the agenda of the proposed conference.” 1° Accordingly, the 
League Assembly, in its resolution of September 27, 1927, did not include 
diplomatic privileges and immunities among the questions to be referred 
to the Hague Conference.” 


7**Report to the Council of the League of Nations on the Questions which Appear 
Ripe for International Regulation,’’ April 2, 1927, League of Nations Doe, C.196. 
M.70. 1927. V., p. 7; this JOURNAL, Spee. Supp., Vol. 22 (1928), p. 5. 

8 ff General Report on Procedure’’ submitied by the Committee of Experts to the 
Council.of the League, April 2, 1927, League of Nations Doc. ©.197, M.71. 1927.V,, 
p. 1; this JOURNAL, Spec. Supp., Vol. 22 (1928), p. 39. The two governments which 
were opposed were those of the British Empire and India. The United States was 
tt favorable in.principle.’’ See League of Nations Doe. C.196. M.70. 1927.V., p. 267. 

2 Report of the Polish Representative, Mr. Zaleski, Approved by the Council on 
June 13th, 1927,’? in League of Nations Doc. A.18. 1927.V., p. 5; this JOURNAL, Spec. 
Supp., Vol. 22 (1928), p. 222. ; 

10 ‘Report of the First Committee to the Assembly,’’ Sept. 23, 1927, League of 
Nations Doc. A.105. 1927.V., p. 2; this JOURNAL, Spee, Supp., Vol. 22 (1928), p. 346. 

11 League of Nations Official Journal, Spee. Supp. No. 53, p. 9; this JOURNAL, Spec. 
Supp., Vol. 22 (1928), p. 231. The subjects submitted to the Conference were: Na- 
tionality, Territorial Waters, and Responsibility of States for Damage done in their 
Territory to the Person or Property of Foreigners. 
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In addition to the question of diplomatic privileges and immunities, the 
Committee of Experts further considered the question of the revision of 
the classification of diplomatic- agents. One of its subcommittees, in a 
report, urged the desirability of revising the classification of diplomatie 
representatives established by the Congresses of Vienna and Aix-la-Chapelle 
and suggested the convening of an international conference ‘‘with a view 
to reaching a general agreement on some classification of diplomatic agents 
more suitable to the present general form of Governments and the spirit 
of the League of Nations.’ On the basis of this report, the Committee of 
Experts addressed a questionnaire to the governments for their views.!? 
The majority of the replies received from governments recommended that 
the question should be placed on the agenda. The Committee, however, 
found the contrary opinion to be so strongly represented that, for the 
moment, it felt it could not declare an international feeenon of this 
subject-matter to be realizable. 

While codification of the law of diplomatic intercourse and immunities 
had not been carried out under the aegis of the League of Nations, a similar 
attempt had met with some success among the American states. The 
Sixth International Conference of American States, held in Havana in 
1928, adopted a Convention on Diplomatie Officers.1* This convention 
regulates the duties, the immunities and prerogatives of diplomatic officers 
as well as the commencement and termination of diplomatic missions. 


II. Practica, IMPORTANCE OF CODIFICATION OF THE SUBJECT 


In introducing before the seventh session of the General Assembly the 
question of the codification of the topic of diplomatic intercourse and im- 
munities, the Delegation of Yugoslavia maintained that the matter was 
one of urgent practical importance. It was contended that, of late, 


12 ‘Questionnaire No. 10: Revision of the Classification of Diplomatic Agents,’’ 
April 2, 1927, League of Nations Doc. 0.203. M.77, 1927.V; this JOURNAL, Spec. Supp., 
Vol. 22 (1928), p. 111. The report of the subcommittee is annexed thereto. The ques- 
tions submitted to governments were: ‘‘Is it desirable to revise the classification of 
diplomatic agents made by the Congresses of Vienna and Aix-la-Chapelle? In the 
affirmative case, to what extent should the existing classes of diplomatie agents be 
amalgamated, and should each State be recognized to have the right, in so far as ex- 
isting differences of class remain, to determine at its discretion in what class its agents 
are to be ranked?’ 

18*Second Report to the Council of the League of Nations on the Questions which 
Appear Ripe for International Regulation,’’ adopted by the Committee of Experts at 
its Fourth Session, held in June, 1928, League of Nations Doe. A.15. 1928.V., June 27, 
1928, p. 6. 

14The convention was signed on Feb. 20, 1928, and is in force between 12 states. 
. The United States signed but did not ratify it. The text of the convention is printed 
in this JOURNAL, Supp., Vol. 22 (1928), pp. 142-151. 
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violations of international law in the field of diplomatie intercourse 
and immunities have not only become more frequent, but are as- 
suming an increasingly serious character and are tending to become 
a more or less established feature of international relations, thus im- 
perilling the maintenance of normal relations among States.1> 


In the Sixth (Legal) Committee, to which the question was referred, the 
representative of Yugoslavia 1€ alleged that discrimination was practiced 
against Yugoslav representatives by the governments of the Soviet Union, 
Poland, Czechoslovakia, Hungary, Bulgaria, Rumania, and Albania. 


The flagrant violations of privileges and immunities to which his 
country’s representatives had been subjected included discourtesy, 
maltreatment and physical attacks, arrest, restriction of travel, denial 
of medical aid and various services, difficulties concerning food sup- 
plies, the refusal of exit visas, illegal entry into the hotels, legations, 

, embassies and apartments occupied by them, the prevention of official 

“ eontact, censorship and the refusal to permit them to receive mail and 
newspapers. 


Whenever his government protested against any of those violations, the 
governments concerned would reject the notes of protest as ‘‘slanderous.’’ 

The representative of Yugoslavia concluded that ‘‘the time had come 
to find a general legal solution for the problem, or, in ‘other words, to 
study its elements and to codify the relevant rules in the light of existing 
needs and the stage of development reached by international law.’’ Codifi- 
cation would, in his opinion, ‘‘mobilize world public opinion against ag- 
gressive machinations in general and against the activities of which he had 
spoken in particular. World tension would certainly be relieved thereby.” 
He accordingly introduced a draft resolution *” providing that the General 
Assembly 


Recommends that the International Law Commission should under- 
take the codification of the topic ‘‘Diplomatic intercourse and im- 
munities’’ as a matter. of priority. 


The representative of the United States 1° also gave emphasis to the prac- 
tical importance of the codification of the law of diplomatic intercourse 
and immunities. He said that United States diplomats and citizens, too, 
had suffered ‘‘at the hands of the Cominform régimes’’ maltreatment simi- 
lar to that described by the Yugoslav representative. He continued: 


It was particularly alarming to note the growth of Soviet isolation- 
ism since the end of the war, at which time, ironically enough, the 


16 Explanatory Memorandum submitted by Yugoslavia, U.N. Doe. A/2144/Add. 1, 
General Assembly, 7th Sess., Official Records, Annexes, Agenda Item 58, pp. 2-3. 

1¢ General Assembly, 7th Sess., Official Records, Sixth Committee, 313th meeting, pars. 
2-21. 

17 General Assembly, 7th Sess., Official Records, Annexes, Agenda Item 58, p. 3, 
A/C.6/L.248. 

18 Jvid., 6th Committee, 315th meeting, pars. 2-6. 
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USSR had become a Member of the United: Nations. That attitude was 
seriously affecting the work of diplomatie officials. In January 1952, 
the Government of the Soviet Union had issued a decree which had 
in effect converted 80 per cent of the country into a forbidden zone. 
Incidentally that zone included Kiev and Minsk, the capital cities of 
the Ukrainian SSR and the Byelorussian SSR. In addition, the State 
Secrets Act of 1947 had drastically limited spoken or written communi- 
cations between Soviet citizens and foreign diplomats. Those re- 
strictions had greatly increased the tragedy of some 2,000 persons in 
the Soviet Union who were known or presumed to be United States 
nationals. ... 


The representative of the United States, as did the representative of 
Yugoslavia, gave individual cases to substantiate his contentions. 

The position of the delegations of Yugoslavia and the United States 
was contested by the representative of the Soviet Union.2® He said that 
‘‘the USSR had constantly emphasized the need to observe the recognized 
principles of international law, including the provisions governing diplo- 
matic immunities,” and he denied the charges of violations preferred 


against his government. He was opposed to the Yugoslav draft resolution. 


The representative of Poland was also critical of the Yugoslav proposal. 
He said that the considerations underlying it ‘‘were not of a legal 
nature.’’ 20 

Most of the other members of the Sixth Committee avoided discussion 
of the immediate reasons which appeared to prompt the Yugoslav Delega- 
tion to introduce the question before the General Assembly. The repre- 
sentative of Denmark, for instance, said that he would not discuss the 
reasons of the Yugoslav Delegation for asking priority for the topic; ‘‘the 
question of diplomatic privileges was sufficiently important in itself to 
warrant consideration by the International Law Commission at an early 
date.” He added that ‘‘the fact that a growing number of international 
organizations were seeking immunities for the members of their staff made 
the matter even more pressing.’’ *4 


ILI. SCoPE or THE SUBJECT ror CODIFICATION 


Discussions in the Sixth Committee touched: upon the scope of the sub- 
ject of diplomatic intercourse and immunities for the purpose of codifica- 
tion. The representative of the United States pointed out that ‘‘accepted 
formulations would be particularly helpful if they regulated such matters 
as personal privileges and immunities, asylum, protection of premises and 
archives, and selection and recall of staff.’’ 


They should also recognize that diplomatic and consular officials were 
entitled to all the freedoms necessary to the performance of their gen- 
erally accepted duties—for example, freedom of access to their own na- 


19 Ibid., pars. 12-15. 20 Tbid., 316th meeting, par. 54. 
21 Ibid., 314th meeting, par. 38. 
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tionals and to all parts of the country except such small areas as were 
closed off for reasons of vital national security.?? 


A. Consular Intercourse and Immunities 


The representative of the United States further suggested that the 
Yugoslav draft resolution should be broadened so as to refer to consular, 
as well as to diplomatic, privileges and immunities. ‘‘Those subjects,’’ he 
said, ‘‘“were so closely related that it seemed desirable and practical to 
have them treated together.’’ 2% This suggestion of the United States was 
supported by the representative of Lebanon, who moved a formal amend- 
ment ** to that effect to the Yugoslav draft resolution. 

Most of the members of the Sixth Committee, however, were opposed to 
the Lebanese amendment. The representative of Yugoslavia % was quick 
to point out that ‘‘consular intercourse and immunities” figured as a 
separate item on the list of topics of international law which the Interna- 
tional Law Commission, at its first session, provisionally selected for codifi- 
cation. Moreover, he said, ‘‘diplomatic immunities and consular im- 
munities were different, both in law and in form.” They constituted two 
different subjects and should not be treated together. When the amend- 
ment was put te the vote, it was rejected.” , 


B. The Question of Asylum 


During the discussions in the Sixth Committee, the representative of 
Colombia introduced an amendment ?°8 to the Yugoslav draft resolution 
proposing that the General Assembly should request the International Law 
Commission, as soon as it considered it possible, to undertake the codification 
of the topic of ‘‘the right of asylum,’’ in addition to that of diplomatic 
intercourse and immunities. He recalled that the International Law Com- 
mission had, at its first session, included that subject in its list of topics 
of international law provisionally selected for codification, without giving it 
priority. The Commission had invited Mr. J. M. Yepes of Colombia, one” 
of its members, to prepare a working paper on the topic for submission to 
its second session.”® In view, however, of the fact that a case involving the 
right of asylum was then pending before the International Court of Justice, 
Mr. Yepes had refrained from submitting his working paper and the ‘Com- 


22 Ibid., 315th meeting, par. 7. 23 Ibid., par. 8. 

24 Ibid., par, 21. 25 Ibid., 316th meeting, par. 8. 

26 Report of the International Law Commission Covering Its First Session, loc. cit., 
par. 16. 


27 General Assembly, 7th Sess., Official Records, 6th Committee, 316th meeting, par. 
66, The vote was 13 in favor, 24 against, with 13 abstentions. 

23 U. N, Doe, A/C.6/L.251. 

29 Report of the International Law Commission Covering Its First Session, loc. cit., 
par. 23. 
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mission consequently did not include the topic of the right of asylum in the 
agenda of its second session.2° The Court had now given its decision * and 
there was no longer any reason why the Commission should not take up the 
topic. The representative of Colombia also pointed out that the Sixth In- 
ternational Conference of American States in 1928 had adopted: a Conven- 
tion on Asylum, ‘‘a subject manifestly connected with diplomatie im- 
munities.’’** The representative of Bolivia supported the Colombian 
amendment.” 

The Chairman stated that the item on the agenda of the General As- 
sembly clearly referred only to the topic of ‘‘diplomatic intercourse and 
immunities,” ‘‘right of asylum” being a separate item on the list of the 
International Law Commission. The Colombian proposal, therefore, could 
not properly be regarded as an amendment to the Yugoslav draft resolu- 
tion.*® Some representatives were of the same view.** 

The representative of Brazil, while opposed to giving priority to the 
topic of the right of asylum, pointed out that when the International Law 
Commission discussed diplomatic immunities, it. would undoubtedly touch 
upon ‘‘diplomatic asylum.’’*7 The representative of Colombia thereupon 
declared that, in Latin-American terminology, the word asilo meant only 
diplomatic asyluth, the right of asylum in general being called ‘‘right of 
sanctuary.” He added that the inclusion of diplomatic asylum ‘‘would 
not place a new item on the agenda of the International Law Commission 
but would encourage it to use material already at its disposal.’’ He subse- 
quently amended his amendment so as to request the International Law 
Commission to undertake the codification.of the topie ‘‘Diplomatic inter- 
course and immunities, including diplomatic asylum,” 383 

It thus transpired taat what the representative of Colombia had in mind 
was asylum as the term was used in the Havana Convention on Asylum of 
1928, namely ‘‘asylum granted to political offenders in legations, warships, 
military camps, or military aircrart.’’*° ‘‘Diplomatie asylum’’ therefore 
referred to ‘‘asylum granted to political offenders in legations.’’ 


30 Report of the International Law Commission Covering Its Second Session, loc. cit., 
par. 12. ; 

31 Colombian-Peruvian Asylum Case, Judgment of Nov. 20th, 1950, I.C.J. Reports, 
1950, p. 266; this JOURNAL, Vol. 45 (1951), p. 179; and Haya de la Torre Case, Judgment 
of June 13th, 1951, I.C.J. Reports, 1951, p. 71.; this JOURNAL, Vol. 45 (1951), p. 781. 

82 For text of Convention on Asylum, see this JOURNAL, Supp., Vol. 22 (1928), pp. 
158-159. . 

88 General Assembly, 7th Sess., Official Records, 6th Committee, 315th meeting, pars. 
26-28. 

34 Fbiđ., par. 34. 35 Ibid., par. 29. 

36 For instance, the Philippines, ibid., par. 37; India, ibid., par. 38. 

s7 Ibid., pars. 36 and 43. 

38 Ibid., pars. 40 and 46; 316th meeting, par. 61. 

39 The Convention on Asylum provides: 
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In the light of the clarification by the representative of Colombia, the 
representative of Turkey observed that ‘‘the object of diplomatic asylum 
was to ensure to diplomatic agents the inviolability of their person and 
residence.” He suggested that instead of the Colombian amendment, the 
words ‘‘including the inviolability of embassies and: diplomatic residences”? 
should be used.*? The representative of Colombia, however, declared that 
he could not accept the suggestion of the representative of Turkey. ‘‘The 
right of asylum,’’ he said, ‘‘should not be restricted to embassies; persons 
who had sought asylum in an embassy should be able to reach the frontier- 
safely.’’ * 

Some members of the Sixth Committee were not satisfied with the new 
Colombian amendment. As the representative of Egypt put it, if diplo- 
matic asylum was a normal part of diplomatic immunity, the amendment 





‘* Article 1. It is not permissible for states to grant asylum in legations, warships, 
military camps, or military aircraft, to persons accused of or condemned for common 
crimes, or to deserters from the army or navy. 

‘í Persons accused of or condemned for common crimes taking refuge in any of the 
places mentioned in the preceding paragraph, shall be surrendered upon request of the 
local government. 

‘Should said persons take refuge in foreign territory, surrenéer shall be brought 
about through extradition, but only in such cases and in the form established by the 
respective treaties and conventions or by the constitution and laws of the country of 
refuge. 

«í Article 2. Asylum granted to political offenders in legations, warships, military 
camps, or military aircraft, shall be respected to the extent in which allowed, as a right 
or through humanitarian toleration, by the usages, the conventions, or the laws of the 
country in which granted and in accordance with the following provisions: 

3, Asylum may not be granted except in urgent cases and for the period of time 
strictly indispensable for the person who has sought asylum to ensure in some other 
way his safety. 

‘€2. Immediately upon granting asylum, the diplomatic agent, commander of a war- 
ship, or military camp, or aircraft, shall report the fact to the minister of foreign re- 
lations of the state of the person who has secured asylum, or to the local administrative 
authority, if the act occurred outside the capital. 

‘<3, The government of the state may require that the refugee be sent out of the 
national territory within the shortest time possible; and the diplomatic agent of the 
country who has granted asylum may in turn require the guaranties necessary for the 
departure of the refugee with due regard to the inviolability of his person, from the 
country. 

‘4, Refugees shall not be landed in any peint of the national territory nor in any 
place too near thereto. 

*¢5, While enjoying asylum, refugees shall not be allowed to perform acts contrary 
to the publie peace. ' 

‘6. States are under no obligation to defray expenses incurred by one granting 
asylum.’’ 

40 General Assembly, 7th Sess, Official Records, Sixth Committee, 316th meeting, 
par, 26. ; 

41 Ibid., par. 60. See par. 3 of Art. 2 of the Convention on Asylum quoted in note 39. 
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was unnecessary. ‘‘The Sixth Committee would be trespassing on the field 
reserved to the International Law Commission by Article 19 of its Statute 
if it tried to impose a plan of work on the Commission.’’ 4? 

The Colombian amendment to add the words ‘‘including diplomatic 
asylum” was eventually rejected by the Sixth Committee. The Inter- 
national Law Commission was thus left free to decide to what extent it con- 
sidered it necessary to enter into the problem of diplomatic asylum as 
part of diplomatic intercourse and immunities. 


IV. THE QUESTION or PRIORITY 


As related: above, the Yugoslav draft resolution would recommend that 
the International Law Commission undertake the codification of the topic of 
diplomatic intercourse and immunities ‘‘as a matter of priority.’’ In its 
preamble, this draft resolution made reference to paragraph 3 of Article 
18 of the Statute of the Commission, according to which ‘‘the Commission 
shall give priority to requests of the General Assembly to deal with any 
question.” Various representatives in the Sixth Committee were fearful 
lest the adoption of the draft resolution in such terms might cause a dis- 
ruption of the program of work of the Commission, and means were sought 
to guard against that contingency. 

The representative of China, while expressing support for the Yugoslav 
proposal, inquired whether the expression ‘‘as a matter of priority’’ meant 
that the topic ‘‘diplomatic intercourse and immunities’’ should be given 
priority over any new commitments that the International Law Commis- 
sion might undertake, or priority over all the topics already on the list for 
codification. If the latter was meant, he said, ‘‘the recommendation might 
cause the Commission some inconvenience, for its term was to end in 1953 
and it would naturally be anxious to complete any work in hand before 
giving priority to fresh topics.’ He suggested that the words ‘‘as a matter 
of priority’’ be replazed by ‘‘as soon as possible.’’*4 The representative 
of France moved a formal amendment in this sense. The French amend- 
ment was immediately accepted by the representative of Yugoslavia, who 
affirmed that his delegation ‘‘had not intended to propose that the Inter- 
national Law Commission should change the existing order of priority of. 
the topics on its list but merely that it should add to the list the topic 
diplomatic intercours2 and immunities.’’** He subsequently submitted a 
revised draft resolution providing that the General Assembly should re- 
quest the International Law Commission, ‘‘as soon as it considers it possible, 


42 Ibid., pars. 27—28. 

43 Ibid., par. 66. The vote was 17 in favor, 24 against, with 10 abstentions. 
44 Ibid., 314th meeting, pars. 1-2. 

45 Ibid., par. 5. For French amendment see U. N, Doc. A/C.6/L, 249, 

46 Ibid., par. 11. 
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to undertake the codification of the topie diplomatic intercourse and im- 
munities, and to treat it as a priority topie.” * 

This amended provision in the Yugoslav draft resolution received wide- 
spread support in the Sixth Committee. The representative of the United 
Kingdom declared that his delegation had always felt that, although the 
General Assembly was entitled to give directives to the International. Law 
Commission, it should as far as possible refrain from doing so and should 
leave the Commission to arrange and carry out its own program of work. 
The members of the Commission were best qualified to decide which topics 
it could most advantageously deal with first, although of course there might 
be exceptional cases in which the General Assembly: could usefully suggest ' 
topics for codification. The Commission should settle its own order of 
priority. The representative of the United States suggested that the 
General Assembly should ask the International Law Commission merely 
“to consider the advisability of giving the item priority,’’ instead of di- 
rectly requesting it to do so. He pointed out that the Commission already 
had a list of priority items, ‘‘and any request requiring a change in their 
order might seriously interfere with its work.” A number of other 
representatives expressed a similar view. i 

The representatives of Argentina and Egypt proposed*the deletion from 
the Yugoslav revised draft resolution of the paragraph referring to Article 
18 of the Statute of the Commission quoted above. The amendment was 
adopted by the Sixth Committee. ; 

When the draft resolution adopted by the Sixth Committee came before 
the General Assembly for consideration, the rapporteur of the Committee 
declared that ‘‘as the proposal now stands . . . it will be left to the Inter- 
national Law Commission to decide when it considers it possible to under- 
take the codification of the topic.’’ It was, apparently, in this sense that 
the General Assembly adopted the final resolution.®* 


47 U. N. Does. A/C.6/L.250 and A/C.6/L.250/Corr.1, 

48 General Assembly, 7th Sess., Official Records, 6th Committee, 314th meeting, pars. 
17-18. 

49 Ibid, 315th mecting, par. 8. - 50 Ibid., par. 17; 316th meeting, par. 14. 

61 Ibid., 316th meeting, par. 56. The vote was 20 to 14, with 15 abstentions. 

52 Ibid., Plenary Meeting, 400th meeting, par. 9. The vote was 42 to 5. 
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‘EDITORIAL COMMENT 


THE NEW POLICY REGARDING UNITED NATIONS TREATIES 


On April 6 last Secretary of State John Foster Dulles made a notable 
statement before the Judiciary Committee of the Senate which rings 


-true to American ideals and hues to a clear line in respect of treaty-making 


by the United States. He was speaking at the hearings of the Committee 
on the pending Resolution for an amendment to the treaty clause of the 
Constitution for the purpose of protecting the local jurisdiction of the 
States of the Union from invasion under the guise of Federal treaties.1 
In this connection, he took occasion to point out an important change of 
policy on the part of the United States, a reversal of the trend toward 
trying to use the treaty-making power to effect domestic reforms, or internal 
social changes. He added: 


This administration is committed to the exercise of the treaty-making 
power only within traditional limits. By ‘‘traditional’’ I do not mean 
to imply that the boundary between domestic and international con- 
cerns is rigid and fixed for all time. I do mean that treaties are | 
contracts with foreign governments designed to promote the interests 
of our nation by securing action by others in a way deemed ad- 
vantageous to us. I do not believe that treaties should, or lawfully 
can, be used as a device to circumvent constitutional procedures es- | 
tablished im relation to what are essentially matters of domestic con- 
cern. 


To illustrate his point, Mr. Dulles went on to suggest methods for the 
promotion of human rights and individual freedom by persuasion, education 
and example instead of by the method of formal treaty-making, which latter 
would ‘‘commit one part of the world to impose its particular social and 
moral standards upon another part of the world community, which has 
different standards.’ He said the Government did not intend to become 
a party to any such treaty. 

Likewise he did not believe the goal of equal political status of men and 
women ‘‘can be achieved by treaty coercion or that it constitutes a proper 
field for exercise of the treaty-making power. We do not now see any 
clear or necessary relation between the interest and welfare of the United 
States and the eligibility of women to political office in other nations.’’ In 
the question and answer period he pointed out that in some countries the 
education of women was but little advanced even to the point of reading 
and writing. 

Consequently, he said the Government did not intend to become a party 
to the Convention on Political Rights of Women. These same principles, 


1 Department of State Bulletin, Vol. 28, No. 721 (April 20, 1953), p. 591. 
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he declared, would guide our action in other fields which have been sug- 
gested as fields for multilateral treaties. 

In reply to a question by Senator Bricker as to whether Mr. Dulles fav- 
ored the ratification of the Genocide Convention, Mr. Dulles expressed 
some doubt as to whether, in view of the events that have intervened, the 
Genocide Convention is going to accomplish the purposes in the mind of 
the drafters: ‘‘The Soviet Union and its satellites have either refused to 
ratify or ratified it with serious reservations.” He thought the solution 
of the problem involved could better be considered at a later date and added, 
“I would not press at the moment for its ratification.’’ 

This note does not cover or consider the balance of Mr. Dulles’ statement 
before the Judiciary Committee in which he presented his objections to the 
proposed amendment to the Constitution. 

Obviously Mr. Dulles regards the kind of treaty in the class of those 
mentioned and others like them as objectionable for two reasons: first, 
because the treaty approach is unsuitable for the accomplishment of .the 
goals envisaged ; second, because the fields are outside the external interests 
of the United States at least at the present time. These are not constitu- 
tional objections, although constitutional objections were not ruled out of 
consideration. Such objections, however, are put aside for the present for 
the reason that such treaties are not now to be countenanced by the United 
States. 

This writer believes Secretary Dulles has thus clarified the position of 
the United States in the field of so-called ‘‘reform’’ treaties, and placed 
them where they belong outside of the treaty field unless they can serve 
some clear international advantage to the United States. 

It may be of interest in this connection to refer to the comments of Mr. 
Charles Evans Hughes on the treaty-making power at the annual meetings 
of the American Society of International Law in 1928 and 1929. Mr. 
Hughes * was then President of the Society and took occasion to comment 
on the subject before the meeting. He had recently headed the American 
Delegation to the Sixth International Conference of American States 
` where, among other things, a convention embodying the Bustamante Code 
of Private International Law was adopted with slight changes, and in his 
Presidential address to the Society Mr. Hughes pointed out that such a 
code covering ‘‘a variety of matters as to which State legislation might 
be regarded as natural, or with some other matters as to which Congres- 
sional legislation could be regarded as natural . . . ,’’ with no chance what- 
ever of any such legislation being adopted, the American Delegation 
thought, ‘‘with our conception of our government and of the jurisdiction 


* Member of the Supreme Court 1910-1916, Secretary of State 1921-1925, President 
of the Society 1924-1929, Chief Justice 1930-1941, member of the World Court 1928-30. 
The ease of Missouri v. Holland, 252 U.S. 416 was decided in 1920. 
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of our forty-eight States, that we should not take part in that particular 
convention.’ ? : i 
At the annual meeting in 1929, Mr. Hughes commented again on the 
treaty-making power under the Constitution. He thought that it was 
‘‘perfectly idle’’ to consider that treaties relating to ‘‘the external concerns 
of the nation’’ would ever be held by the Supreme Court to be invalid 
‘‘where no express prohibition of the Constitution has been violated.” He 
- did not wish to express an opinion as to an implied limitation on the 
treaty-making power, but if there was such an implied limitation he thought 
‘it might be found in the nature of the treaty-making power.” He then 
went on to say: - 
What is the power to make a treaty? What is the object of the power? 
The normal scope of the power can be found in the appropriate object 
of the power. The power is to deal with foreign nations with regard 
to matters of international concern. It is not a power intended to be 


exercised, it may be assumed, with respect to matters that have no 
relation to international concerns.’ 


He did not overlook a possible intermingling of international and local 
concerns, so that in regulating the former the latter might have to be em- 
braced as well. fle continued: 

But if we attempted to use the treaty-making power to deal with matters 
which .. . normally and appropriately were within the local jurisdic- 
tion of the States, then I again say there might be ground for implying 
a limitation upon the treaty-making power that it is intended for the 
purpose of having treaties made relating to foreign affairs and not 
to make laws for the people of the United States in their internal 
concerns through the exercise of the asserted treaty-making power.* 


It seems quite apparent that both Mr. Dulles and Mr. Hughes have given 
a sensible and practical interpretation of the treaty-making power, without 
laying down a rigid rule for all future time. They have both barred an 
‘‘intrusion in a field where there was really no definite international con- 
cern’’ on the part of the United States and where (at least in these in- 
stances) mere uniformity of standards per se was the main objective. By 
following this principle, the Government will avoid a treaty basis for com- 
plaints and charges by other nations, and possibly by aggrieved groups of 
individuals, as to the handling of domestic affairs in this country. It will 
also shun. the futility of raising hopes in various quarters which are in- 
capable of being fulfilled. In short, the treaty-making power should not 
be utilized in a manner inconsistent with the constitutional ‘structure of 
the Union and the States. 
L. H. Wooissy 


2 Proceedings, American Society of International Law, 1928, pp. 61-62. 
8 Ibid., 1929, p. 194. 4Ibid., p. 196. 
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PROTECTIVE JURISDICTION OVER MARGINAL WATERS 


The Submerged Lands Act, signed by President Hisenhower on May 22, 
1958,1 which recognized to be in the several States the right of exploita- 
tion of the oil and gas resources within their historic boundaries, presents 
several important questions of international law. It confirmed the bold 
policy enunciated by President Truman in his two Proclamations of Sep- 
tember 28, 1945, extending the jurisdiction of the United States over the 
contiguous continental shelf. The first of these proclamations ? stated that : 


... the Government of the United States regards the natural re- 


sources of the subsoil and sea bed of the continental shelf... as 
eee to the United States, emer to its jurisdiction and 
control. 


The second proclamation ê stated that: 


. the Government of the United States regards it as proper to 
establish conservation zones in those areas of the high seas . . . wherein 
fishing activities have been or in the future may be developed and 
maintained on a substantial scale . . . by its nationals alone .. . 


The proclamation expressly recognized at the same time that: 


The character as high seas of the areas in which Such conservation 
zones are established and the right to their free and unimpeded naviga- 
tion are in no way thus affected. 


1 Submerged Lanës Act, May 22, 1953, Public Law 31, 88rd TER . Ist Sess. (H.R. 
4198), 67 Stat. 29. 

2 Froclamation with Respect to the Natural Resources of the Subsoil and Sea Bed of 
the Continental Shelf, Sept. 28, 1945. Proclamation No. 2667, 10 Fed. Reg. 12303, 59 
Stat. 884; this JOURNAL, Supp., Vol. 40 (1946), p. 45. 

3 Froclamation with Respect to Coastal Fisheries in Certain Areas of the High Seas, 
Sept. 28, 1945. Proclamation No. 2668, 10 Fed. Reg. 12804, 59 Stat. 885; this JOURNAL, 
. Supp., Vol. 40 (1946), p. 46. 

On jurisdiction over the continental shelf and its resources, see: Edwin M. Borchard, 
‘‘ Resources of the Continental Shelf,” this JOURNAL, Vol. 40 (1946), p. 53; Joseph 
Walter Bingham, ‘‘ The Continental Shelf and the Marginal Belt,’’ ibid., p. 173; Richard 
Young, ‘‘Recent Devélopments with Respect to the Continental Shelf,’’ this JOURNAL, 
Vol. 42 (1948), p. 849; idem, ‘‘ Further Claims to Areas beneath the High Seas,’’ ibid., 
Vol. 43 (1949), p. 790; ‘‘Legal Status of Submarine Areas beneath the High Seas,’’ 
ibid., Vol. 45 (1951), p. 225; also this JOURNAL, below, p. 454; Herbert W. Briggs, 
‘í Jurisdiction over the Sea Bed and Subsoil beyond Territorial Waters,’’ ibid, Vol. 45 
(1951), p. 388; Charles B. Selak, Jr., ‘“Recent Developments, in High Seas Fisheries 
Jurisdiction under the Presidential Proclamation of 1945,’’ this JOURNAL, Vol, 44 (1950), 
p. 670; idem, ‘‘Proposed International Convention for the High Seas Fisheries of the 
Norta Pacific Ocean,’’ ibid., Vol. 46 (1952), p. 323; Edward W. Allen, ‘‘ Fishery Procla- 
mation of 1945,’’ ibid., Vol. 45 (1951), p. 177; ‘‘A New Concept for Fishery Treaties,’? 
ibid., Vol. 46 (19525, p. 819; see also this JOURNAL, below, p. 478; U.N. International 
Law Commission, Draft Articles on the Continental Shelf and Related Subjects, Report of 
the International Law Commission on its Third Session, May 16—July 27, 1951, U. N. 
Doc. A/1858; this JOURNAL, Supp., Vol. 45 (1951), p. 103 at p. 189. | 
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The Anti-Smuggling Act of 1935 + authorizing the President to delimit 
zones of the high seas farther than twelve miles from our coasts, within 
which our customs officers might operate against smuggling, was also in 
accord with the basic principle of protective jurisdiction embodied in - 
these Proclamations. The Declaration of Panama, signed by the Govern- 
ments of the American Republics as a war measure on October 3, 1939, 
proclaimed a zone of the high seas of an average width of three hundred 
miles, within which activities of belligerents in the second World War were 
prohibited.’ l 

The Supreme Court of the United States, in its-decision of June 23, 1947, 
regarding the ownership of oil and gas in the submerged lands of California, 
ruled: > 

that California is not the owner of the three-mile marginal belt along 
its coast, and that the Federal Government rather than the state las 
paramount rights in and power over that belt, an incident to which is 
full dominion over the resources of the soil under that water area, 
including oil.® 


The Submerged Lands Act represents a long and significant step in the 
gradual emancipation of the United: States from the crippling restraints of 
the archaic doctrirte of the three-mile limit. It will be recalled that absurd, 
stultifying and embarrassing international situations arose through the 
impotent attempt of the United States during the Prohibition era to pre- 
vent rum-running within sight of its very coasts. 

It is difficult to understand how American legal authorities and the 
courts timidly and illogically accepted the outmoded interpretation of the 
doctrine of the three-mile limit. Its origin in the mere dicta of Grotius 
and van Bynkershoek was not at all a definite delimitation of jurisdiction, 
but simply the enunciation of the sound principle of protective jurisdiction, 
of ‘‘restraint from land’’ by whatever. force was available. The three- 
mile limit happened to be the limit of- artillery fire three hundred years 
ago.” Since the time of Grotius many nations have extended their claims 


4 Anti-Smuggling Act, Aug. 5, 1935, 49 Stat., Pt. 1, p. 517; -this JOURNAL, Supp., Vol. 
31 (1987), p. 183. 

5 Final Act, Consultative Meeting of Foreign Ministers of American Republics, De- 
partment of State Bulletin, Vol. 1, No. 15 (Oct. 7, 1939), p. 321; this JOURNAL, Supp., 
Vol. 34 (1940), p. 1, at p. 17. 

6 U. S. v. California (1947), 322 U. S. 19 at p. 38; this JOURNAL, Vol. 42 (1948), p. 
209; see also U. S. v. Texas (1950), 3839 U. S. 707; this JOURNAL, Vol. 44 (1950), p 
770; U. S. v. Louisiana (1950), 339 U. S. 699. 

7 ‘Protective Jurisdiction over Marginal Waters,’’ address by P. M. Brown, Proceed- 
ings, American Society of International Law, 1923, pp. 15-31; see also address by Fred ` 
K. Nielsen, ibid., pp. 32-39, and discussion, pp. 40-47. 

On jurisdiction of the marginal seas see: P. C. Jessup, The Law of Territorial Waters 
and Maritime Jurisdiction (New York, 1927); W. E. Masterson, Jurisdiction in Mar- 
ginal Seas (New York, 1929); Stefan A. Riesenfeld, Protection of Coastal Fisheries 
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to national jurisdiction over marginal waters for the safeguarding of their 
vital interests. The doctrine of protective jurisdiction is now firmly es- 
tablished in international law. It has again been confirmed by the Sub- 
merged Lands Act. ~ Perur MARSHALL BROWN 


l THE OVER-EXTENSION OF THE CONTINENTAL SHELF 


The doctrine of the continental shelf is admittedly new, and its scope 
and extent are undoubtedly hazy. It represents an effort yet unfinished to 
meet a need of relatively recent origin—the need for a legal principle to 
govern the status of submarine areas beneath the high seas, where for the 
first time exploitation of subsoil resources has become technically feasible. 
The need is real, and it must be adequately met; but this does not mean 
that it should be twisted into an opportunity to put forward extravagant 
claims. The acceptability of the doctrine as a part of general international 
law depends upon its being fitted into the existing structure with all due 
regard for principles already established. Ill-considered: extensions of the 
doctrine jeopardize its legitimate place and hinder the rational development 
of rules for a new field. 

It is for these reasons that one must regret such views on the subject 
as are expressed by Dr. Andrés Aramburi in a note in the January, 1953, 
issue of this JOURNAL (pp. 120-123). The note, entitled ‘‘Character and 
Scope of the Rights Declared and Practiced Over the Continental Sea and 
Shelf,’’ is understood to have been presented to the Madrid Conference of 
the International Bar Association as an official report of the Bar Associa- 
tion of Lima. It propounds the thesis that the ‘‘occupation of submarine 
soil confers rights of sovereignty which extend to the subsoil, waters and 
air,’’ the waters and air being viewed as ‘‘accessory elements subject to the 
fate of the principal.”? This aggregate area is thus ‘‘incorporated in the 
regime of the territorial sea’’ and it ‘‘should be demarcated by the ‘parallel 
line to the coast’ system and not by the shelf or isobathic ¢riterion.’’ The 
demarcation line ‘‘should be placed at such a distance as will satisfy the 
requirements of the right of preservation to its full extent.” These views 
are, of course, to be read against the background of the 1947 Peruvian claim 
to an offshore zone 200 miles in width and including both waters and sub- 
soil, regardless of the depth of water or the existence or non-existence of a 
. geological continental shelf 


under International Law (Washington, 1942); Jesse S. Reeves, ‘Codification of the 
Law of Territorial Waters,’? this JOURNAL, Vol. 24 (1930), p. 486; League of Nations 
Committee of Experts, Report and Draft Convention on Territorial Waters, this JOURNAL, 
Spec. Supp., Vol. 20 (1926), pp. 62, 115, 141; Harvard Research Draft Convention and 
Comment on Territorial Waters, ibid., Vol. 23 (1929), p. 248; Hague Codification Con- 
ference, 1930, Bases of Discussion, L. N. Doe. C. 74. M. 39, 1929. V, this Journan, 
Supp., Vol. 24 (1920), p. 25; also Committee Report, L. N. Pub. V. Legal Questions. 
1930.V.9, ibid., p. 234. 

1 See writer’s articles entitled ‘‘Recent Developments with Respect to the Continental 
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It is obvious-that these assertions are something very different from the 
limited doctrine of the continental shelf embodied, for example, in the 
United States claim of 1945 or the views of the International Law Com- 
mission. Indeed, little more than a nod and bow is given to the continental 
shelf itself, which is used merely as a point of departure for a claim to 
extend full territorial sovereignty far out to sea. Stripped of these fashion- 
able allusions to the shelf, the claim appears in its true guise as one more 
effort to win for a coastal state rights over the high seas which have been 
generally denied in international law since at least the time of Bynkershoek. 
This startling disregard for the principle of the freedom of the seas is one 
of the most objectionable features of these proposals, not only because of 
its impact on a particular rule, but also because it exhibits a most un- 
fortunate lack of understanding of the need for continuity in the growth 
of the law—for building on, rather than discarding, what has gone before. 

In what this writer considers to be its proper form, the doctrine of the 
continental shelf is limited to the sea bed and subsoil. Dr. Aramburé 
professes to find illogical this divorcement of the sea bed and: subsoil from 
the waters and air aktove. Such a division of rights, however, is by no 
means unknown, particularly in civil law countries where the surface owner 
is often not entitled to the mineral resources beneath his land. Problems 
of reconciling the two sets of rights certainly arise, but this is common 
in all branches of the law. Much more illogical, it would seem, is the 
manner in which Dr. Aramburú’s views on submarine areas are com- 
pletely disconnected both from any recognizable concept of the continental 
shelf and from the realm of practical exploitability. It is certainly mis- 
leading to speak of ‘‘oceupation’’ as conferring rights over vast areas 
which are in fact impossible to occupy or develop and are likely to remain 
so for many years to come. It may further be remarked that the system of 
delimiting the outer edge of the zone claimed by means of a line parallel 
to the coast is wholly impracticable. A literal interpretation would re- 
quire the reproduction of all the meanderings of the coastline 200 miles sea- 
ward—a thought guaranteed to appal the most hardened mariner. 

The argument for such an extension of rights as Dr. Aramburú suggests 
is that there is great need for regulating not only the resources in the sub- 


_ Soil, but also the fishery and other resources in the water itself. This may 


well be true, and it may readily be admitted that present measures of fishery 
conservation are inadequate in many parts of the world. But the regula- 
tion of fisheries has a long history, during the course of which there has 
grown up a great body of state practice and precedent. Even though the 
rules emerging from this body of materials may not be wholly satisfactory 
for the present day, they cannot lightly be tossed aside. However meritori- 
Shelf’? this JOURNAL, Vol. 42 (1948), p. 849; ‘‘Legal Status of Submarine Areas 


beneath the High Seas,’’ ibid., Vol. 45 (1951), p. 225; Herbert W. Briggs, ‘‘ Jurisdiction 
over the Sea Bed and Subsoil beyond Territorial Waters,’’ ibid., p. 338. 
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ous the objective, such a proceeding would do great damage to the fabric 
of international law as a whole. It is believed that the better approach to 
fishery conservation is to be found in international understandings, tacit 
or express, and it may be noted that substantial progress in this direction ` 
has been made in the international fishery conventions concluded since- 
the war.? The problem of submarine areas on the other hand, being largely 

new matter for international law, may be dealt with more freely. Hence 

there is room, without infringing on settled principles, for the new develop- 

ment represented by the continental shelf doctrine proper. The great 

danger of proposals such as those here criticized is that by distorting the _ 
shelf doctrine to serve wholly different purposes, they arouse suspicion 
and make much more difficult the general acceptance of the doctrine in its 
proper sphere. 

RicHarp Youne 


GENERAL INTERNATIONAL LAW AND THE LAW OF INTERNATIONAL ORGANIZATIONS 


Within the realm of international law, general and particular + interna- 
tional law have to be distinguished, the first consisting of norms binding all 
members of the international community, whereas the norms of the latter 


2 See article by Chas. B. Selak, Jr., ‘‘Recent Developments in High Seas Fisheries 
Jurisdiction under the Presidential Proclamation of 1945,’’ this JOURNAL, Vol. 44 
(1950), p. 670; W. W. Bishop, Jr., ‘‘The Need for a Japanese Fisheries Agreement,’’ 
ibid., Vol. 45 (1951), p. 712; E. W. Allen, ‘ʻA New Concept for Fishery Treaties,’’ 
ibid., Vol. 46 (1952), p. 319; Chas. B. Selak, Jr., ‘‘The Proposed International Con. 
vention for the High Seas Fisheries of the North Pacific Ocean,’’ ibid., p. 323; and 
Convention for High Seas Fisheries of the North Pacifie Ocean, signed at Tokyo May 9, 
1952, on behalf of the United States, Canada and Japan, in force June 12, 1953. 

1 Oppenheim-Lauterpacht, International Law, A Treatise, Vol. I (7th ed., 1948), pp. 
4-5, call what this writer calls ‘‘general’’ international law ‘‘universal,’’ and restrict 
‘í particular’? international law to treaty norms binding only on two or a few states. 
The third category of ‘‘ general’? international law is claimed ‘‘for the body of rules 
binding upon a great many States, including the leading Powers.’’ This new category 
can hardly be admitted from a theoreticai point of view; there is no juridical criterion 
between ‘‘general’’ and ‘‘particular’’ international law, thus defined. The writer’s use 
of ‘‘quasi-universal’’ international law covers more than Oppenheim-Lauterpacht’s 
‘í general’? international law, without introducing a new category. ‘‘Quasi-universal’’ 
international law is not a new category; it is particular international law, too; the term 
denotes only a greater extension of validity, not a legal difference. For this writer 
the League of Nations Covenant constituted ‘‘quasi-universal’’ international law. But 
it would not be ‘‘general’’ international law in the sense of Oppenheim-Lauterpacht, as ` 
the Soviet Union and Germany were at one time not yet bound, and later both, as well 
as Japan, no longer bound, and ag the United States never was bound, by the Cove- 
nant. A. Verdross (Vélkerrecht (2nd ed., Vienna, 1950), p. 73) correctly speaks of 
‘í universal’ ’`and ‘‘ general’’ international law as iit oan terms. The recent term 
‘¢world law’’—to designate ‘‘quasi-universal’’ particular international law—is tech- 
nically unjustified, not only because even ‘‘quasi-universal’’ treaties constitute only 
particular international law,. but also because the term ‘‘world law’’ suggests the end 
of international law; it refers to the municipal law of a world state. 
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are binding on less than all members. The range of spatial validity, not the 
procedure of the creation of norms, is the distinctive criterion. For while 
general international law is created only by custom,? particular interna- 
tional law may also be created by custom, although the bulk of it consists 
of treaty-created norms. Treaty-created norms always constitute partic- 
ular international law only, whether the treaties are bilateral, regional or 
‘*quasi-universal,’’ and whether the treaties create only concrete, individual, 
or general, abstract norms. 

General international law is, up to now, a primitive law lacking special 
organs. Particular international law may—although it need not—create 
special international organs. It constitutes, therefore, a way to develop 
primitive international law into a more advanced ‘‘organized’’ interna- 
tional legal order. Hence, the great emphasis on ‘‘international organiza- 
tion.” 3 : 

Yet, even the law created by ‘‘quasi-universal’’ treaties must clearly be 
distinguished from general international law. This was always recog- 
nized as a matter of course. Only recently Article II, paragraph 6, of 
the Charter of the United Nations has led some writers to assert that this 
Charter constitutes, or pretends to constitute, general international law. 
Article XVII of tite League of Nations Covenant, in some way a predeces- 


sor, never purported to bind non-Members. There was never any doubt, 


theoretically or practically, that the United States was never bound by 
the League Covenant. The Permanent Court of International Justice 
stated in an advisory opinion‘ that ‘‘international organizations cannot 
impose legal obligations on third States against their own will.” And in 
the Eastern Karelian ease (1928) 5 the Court laid down that ‘‘States not 
members of thé League are not bound by the Covenant,’’ and refused to 
give even an advisory opinion, in the absence of consent by the Soviet 
Union. 

Kelsen ê interprets Article II, paragraph 6, as ‘‘showing the tendency 
to be general, not only particular international law.. He admits, how- 


it 


2 P, Guggenheim (Lehrbuch des Vélkerrechts, Vol. I, p. 48), calls, following Max 
Huber, ‘‘drott international commun’’ the norms valid in the whole spatial sphere of 
international law, but is of opinion that to them also belong norms not created by 
custom, . 

3 It is, therefore, easy-to agree with Percy E. Corbett’s sentence (Law.and Society in 
the Relations of States (New York, 1951),-p. 12) ‘‘that the future of international law 
is one with the future of international organization,’’ because it means only that the 
future of international law lies in the progress to a more advanced international law. 

4 P.C.LJ., Series B, Nos. 2/3 (Competence of International Labor Organization). 

5 P.C.LJ., Series B, No. 5, pp. 27-28. 

6 The Law of the United Nations (London, 1950), pp. 106-110. 

T That is why Kelsen in his new work, Principles of International Law (New York, 
1952), which deals with general international law, includes a detailed analysis of 
fundamental principles of the U.N. Charter (p. VII). This interpretation is also 
accepted by Alf Ross, Constitution of the United Nations (New York, 1950), pp. 32-33. 
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ever, that this interpretation makes that provision, being in contradiction 
to general international law, a revolutionary norm the very validity of 
which, in consecuence, depends on effectivity. But this interpretation is 
by no means necessary and has not been accepted by the majority of 
writers,® i 

In any case, the law of the United Nations has to be carefully dis- 
tinguished from general international law. The latter continues to exist 
independently of the Charter. The rule of general international law, 
Pacta sunt servanda, is the basis of validity of the Charter. The Charter 
is not only based on general international law, but also presupposes it in 
its very principles. The Preamble pledges respect for the obligations 
arising from treaties (including the Charter) and ‘‘international law.” 
Article I speaks of the ‘‘principles of international law.’’ These are ref- 
erences to general international law. Equally, Article XIII (a) speaks of 
the ‘‘progressive development of international Jaw and its codification.’’ 

The Charter, like any treaty, is itself under the impact of general in- 
ternational law. Its coming into force, its change, its end, are governed 
by rules of general international law in addition to the rules provided 
in the Charter. It may be changed by custom, as in the case of Article 
XVIII-of the League Covenant, without an amendment ;*the norm of desue- 
tudo applies. The interpretation of the Charter is governed by general 
international law. The so-called ‘‘political’’ interpretation of the Charter, 
now often advocated, ‘‘is nothing but an attempt to justify the non-appli- 
cation of the existing law in case its application is in conflict with some 
interest, or rather, with what the respective writer considers to be the 
interest of his State.’’® The Permanent Court of International Justice 
always interpreted the League of Nations Covenant according to the prin- 
ciples of general international law. The International Court of Justice, 
interpreting the Charter in the Advisory Opinion on Admission to the 
United Nations, has clearly stated that ‘‘to determine the meaning of a 
treaty provision [here the Charter] ... is a problem of interpretation 
and consequently a legal q&estion,*’ ‘‘an essentially judicial task.” If a 
norm of the particular law of an international organization does not func- 
tion, the corresponding norm of general international law reappears. The | 
United Nations has no legislative authority to abolish rules of general in- 


. 8See Josef L. Kunz, ‘‘Revolutionary Creation of Norms of International Law,’’ 
this JOURNAL, Vol. 41 (1947), pp. 119-126; Goodrich and Hambro, Charter of the 
United Nations (2nd ed., Boston, 1949), pp. 108-110; Oppenheim-Lauterpacht, op cit., 
p. 371: ‘Without imposing legal obligations upon non-member States’’; N. Bentwich 
and A, Martin, A Commentary on the Charter of the United Nations (New York, 1950), 
p. 14: ‘*The Charter does not purport to impose legal obligations on non-members. . . . 
(They) will have to obey not as a matter of law, but as the result of the realities of 
power’’; P. Guggenheim, op. cit., Vol. I, p. 92, 

9 Kelsen, op. cit. (note 7, supra), p. VIII. 

10 I.C.J. Reports, 1948, p. 61. 
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ternational law. The particular law even of a quasi-universal interna- 
tional organization may be ephemeral; the law of the League Covenant 
is no longer valid, but general international law continues. 

But while the law of international organizations is based upon, pre- 
supposes, and stands under the impact of, general international law, it 
exercises, on the other hand, an influence on general international law. 
The laws of war and neutrality have been very much influenced by the 
particular law of the League and of the United Nations so that they stand 
today in a chaotic condition. Treaty law may, under the rules of general 
international law, become general international law by custom. 

The hopes concerning the maintenance of peace raised by the League of 
Nations amidst a wave of enthusiasm have been disappointed. It is often 
said that ‘‘the true measure of the League’’ was ‘‘to be essentially a uni- 
versal communal organization of nations committed to the maintenance of 
peace, the assertion of the rule of law over national power interests, and 
the solidarity of all against any law-breaking aggressor,’’™ and that, in 
consequence, all the League’s achievements in the field of non-political 
international co-operation ‘‘have only marginal significance.’’ Equally, 
overoptimism in the United Nations has quickly been followed by disap- 
pointment. ‘‘Realistic,’’ sociological international lawyers. like Georg 
Schwarzenberger speak of these two experiments as mere ‘‘superstruc- 
tures’’ above the primitive general international law, as mere ‘‘power 
palitics in disguise.’’ 

It is true that these experiments have not had a full success so far. Sir 
Gladwyn Jebb, the British permanent delegate to the United Nations, re- 
cently warned strongly against overoptimism in this field. He stated 
that no enforcement action can be taken against a great Power without a 
major war; that it would be unrealistic to expect too much from the work 
of the Collective Measures Committee; that we must frankly recognize the 
comparative weakness of the United Nations—a weakness deep-rooted in 
the facts of the world situation—as an instrument for providing the 
physical force to resist aggression; that, perhaps, the United Nations has 
a greater rôle before it as an organ of conciliation. Naturally, a real end 
of the ‘‘Cold War’’ could enhance the réle of the United Nations also in 
this field. But even if unsuccessful so far, these new ideas have opened 
new vistas. The League of Nations, although dead, will stand in history 
as the first experiment in this direction. The United Nations is the sec- 
ond experiment and even if it should fail, too, certainly a third experiment 
will have to be, and will be, made. 

In the meantime, the law of international organizations, dealing with 
non-political international co-operation, has made, and is making, its in- 


11G. Niemeyer, ‘‘The Balance Sheet of the League Experiment,’’ International 
Organization, Vol. VI, No. 4 (November, 1952), pp. 537-558, at p. 542. 
12 Sir Gladwyn Jebb, ‘‘The Role of the United Nations,’’ ibid., pp. 509-520. 
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fluence felt also in the realm of general international law. International 
organizations have become subjects of international law and have thus 
widened the international community, hitherto composed nearly exclu- 
sively of sovereign states. A new type of international treaties concluded 
by international organizations wita Member and non-Member states or 
inter se has appeared. We see an embryonic law of succession of inter- 
national organizations developing.!® New problems of privileges and im- 
munities of international organizations have been created and these prob- 
lems have their repercussions also in general international law. 

This inter-action between the lew of international organizations and 
general international law began with the coming of the international ad- 
ministrative unicns.‘* The enthusiasm of early writers on this develop- 
ment, such as Moynier or Descamps, is fully understandable and justified. 
With their tripartite scheme of orgénization they established the model for 
most of the later international organizations, regional or quasi-universal. 
Such unions contain the germ of what.has now become a vast international 
civil service. A true international legislation, based on the basic treaty, 
was created—legislation pro foro interno, binding upon member states 
or upon individuals. Non-sovereign territories were admitted as full or 
restricted members. The basic treaty rules were clearl} superior to the 
domestic laws of the members. Tke basic treaty of the Universal Postal 
Union made the territories of all tae members one territory for purposes 
of postal communications. In the same Union a development took place 
to treat resolutions as being in force without waiting for all ratifica- 
tions. Attempts were made to depart from the unanimity rule. A mod- 
dern uniform law in many important fields was created. The fields cov- 
ered by international administrative unions were more and more enlarged. 
Limitations of sovereignty became an accepted thing. The necessity of 
solving certain problems internationally, the inevitable interdependence of 
the modern world, were recognized. Even in this beginning period we can 
see, step by step, and done in a non-sensaticnal way, the developments 
which might lead to changing patterns in the international community. 

The League of Nations excellently carried on and expanded this work. 
International co-operation in financial matters had great success. The 
Geneva Conventions of 1930 and 1931 concerning Bills of Exchange and 
Checks constitute great progress in the field of unification of private 
law. The problem of refugees and stateless persons entered the field of _ 
international organizations. The mandates system, even if created from 
political considerations and applied orly to ex-enemy territories, marks 
an important change in the development of thought concerning the ad- 


18 League of Nations—U.N.; International Institute of Agriculture—FAO; Inter- 
national Institute of Intellectual Cooperation— UNESCO. : 
14 Josef L. Kunz, ‘‘ Experience and Teckniqu2 in International Administration,’’ Iowa 

Law Review, Vol. 31, No. 1 (November, 1945), pp. 40-57. 
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ministration of not fully self-governing peoples. The International Labor 
Organization set a new pattern of organization, admitting representatives 
of private labor and employers’ organizations, and created the Interna- 
tional Labor Code. 

Since 1945 we have seen an unheard-of development of international 
organizations, principal and specialized, quasi-universal and regional. A 
new problem of their co-ordination 1° has been created in international law. 
International non-governmental organizations, by having been brought 
into relationship with intergovernmental organizations, have reached a 
place in international law. ‘‘ Higher standards of living, full employment, 
conditions of economic and social progress and development, solution of 
international economic, social, health, cultural and educational coopera- 
tion” hold a prominent place in the United Nations Charter.** The num- 
ber and importance of international economic and financial organizations 
has strongly increased." 

At the latest annual meeting of the Academy of Political Science 1° the 
question on the agenda was: ‘‘United Nations—Success or Failure?” It 
is characteristic that many speakers,’® to prove success, dealt with non- 
political international co-operation. David Mitrany ?° stressed the enor- 
mous importanee of the International Technical Assistance Program; 
he held it to be ‘‘the most vital and promising line of action in our varied 
efforts toward a peaceful and contented world community.” He went so 
far as to state that this Technical Assistance Program, by which all, for 
the first time in history, accept the principle of common international re- 
sponsibility for general conditions everywhere, ‘‘may prove infinitely more 
important than the prohibition of war in the Charter of the U. N.” 

Similar ideas were voiced recently in a long and excellent article by 
Roberto Ago,?* who rightly says that just as was earlier overoptimism, 
present-day pessimism is superficial and unjustified. Certainly, even in 
the field of non-political international co-operation the present East-West’ 
split is hampering progress. Certainly, notwithstanding all international 
organizations in this field, the leadership of the United States is indis- 
pensable. But there are signs that technological progress and a worldwide 
ideology for higher living standards and economic and social development 


15 See Wilfred Jenks, ‘‘ Coordination: A New Problem of International Organization, ’? 
Hague Academy of International Law, Recueil des Cours, 1950, II, pp. 157-302, and in 
British Yearbook of Tneernationg] Law, Vol. 28, 1951 (London, 1952), pp. 29-89. 

16 Article 55. 

17See Charles H. Alsxandrowicz, International Economie Organizations (London, 
1952). 18 Proceedings, XXV/2, January, 1953. 

19 Boudreau on WHO and FAO (bið. pp. 134-143); Basch on financing economic 
developments (ibid., pp. 157-170); Klineberg on UNESCO (ibid., pp. 187-197). 

20 Ibid., pp. 145-155. 

21 ‘* Considerazioni su alcuni sviluppi dell organizzazione internazionale,’’ La Comunità 
Internazionale (Rome), Vol. VII, No. 4, pp. 527-567. 


462 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


are leading us to a unifying world. These international organizations 
have, therefore, a firm basis in the real necessities and in the wishes of 
nations. Contrary to the ‘‘neo-realists’’ of today who would like to 
persuade us that there is nothing but power, force and national self-interest 
and that the rôle cf international law in international relations is negligible, 
it is clear that there can be no coexistence of men, under whatever system 
of government, whether within one state or internationally, without law. 
And faith in the rule of law, in liberty under law, is a basic element of our 
Western culture. While most international organizations have not so far 
changed the character of the international community, and while the im- 
pact exercised by these international organizations is step by step and non- 
sensational, unknown by the great masses, this impact may pave the way 
even for a structural change in the law of nations. 
Joser L. Kunz 


CHOICE OF JUDGES FOR THE INTERNATIONAL COURT OF JUSTICE 


The Statute of the International Court of Justice provides carefully 
and in some detail for choosing the judges of the Court so as to secure 
those of the highest type. In general, the system works, well; there are, 
however, some noticeable defects. 

The election is made from among nominees chosen by a method which 
was believed to be independent of government control. The nominations 
were to be made by the four persons selected, under Article 44 of the Hague 
Convention of 1907, by each memb2r state to be on the panel of judges 
of the Permanent Court of: Arbitration set up under that convention. Ac- 
cording to Article 4, paragraph 2, of the Statute: 

In the case of Members of the United Nations not represented in the 
Permanent Court of Arbitratior, candidates shall be nominated by na- 
tional groups appointed for this purpose by their governments under 
the same conditions as those prescribed for members of the Permanent 
Court of Arbitration by Articl2 44 of the Convention of The Hague 
of 1907 for the pacifice settlemert of international disputes. 


These ‘‘national’’ groups have actaally no organic consistency; each is 
rather four separate individuals having no provision for acting together 
as a unit. They have no address: When the Secretary General of the 
United Nations is to notify them of their duty to nominate, how is he to 
reach them? The Permanent Court of International Arbitration has its 
own registry and publishes a list of the names sent to it by member states; 
the Secretary General is not informed as to the persons named under Article 
4, paragraph 2. It might be desirable to have all such names officially 
notified to the Secretary General by the various states entitled to vote. In 
practice, the Secretary General communicates with them via their respec- 
tive governments, which presumably pass on this notification to the four 
persons concerned. 
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These four, however, the ‘‘national group,” are supposed to act inde- 
pendently of their governments; presumably they would transmit their 
nominations to the Secretary General directly. No procedure for this has 
been provided. How would the Secretary General know whether the per- 
son who sends him the nominations is authorized to do so? In practice, the 
nominations are communicated to.the Secretary General through the gov- 
ernment (usually the delegation) of the national group. 

It would be interesting to know whether, in practice, any national group 
conforms to Article 6 of the Statute by consulting its courts, law faculties 
and academies in seeking proper nominees. It would also be interesting 
to know to what extent each group takes its task seriously, and how far it is 
influenced by political pressures. 

Through the above process, it was intended that Member States of the 
United Nations through the Security Council and General Assembly should 
make, from this limited number of qualified nominees, a selection based on 
merit. In practice, however, it appears that votes are cast for that one of 
the nominees who is favored by his government. There is no obligation 
upon Members to make such an inquiry; quite the contrary was originally 
intended. The delegate who votes for a nominee because he is favored by 
his own state—or*by some other state—is permitting political considera- 
tions to prevail, contrary to the words and spirit of the Charter. 

The Statute does not call for geographical distribution; it asks only that 
‘representation of the main forms of civilization and of the principal legal 
systems of the world should be assured.’’ There appears to be, however, 
an effort on the part of each region to secure as many judges as possible 
from that area. The bargaining which, at the last election, resulted in 
seating four Latin American judges has been much criticized, and there 
is talk now of forming other regional combinations to offset those in ex- 
istence. This must be regarded as a deplorable trend. 

Some of these consicerations led the Institut de Droit International at 
its 44th (Siena) session to adopt a resolution asking that administrative 
measures be taken to improve the situation: 


1. By reason of its non-political character, the election of the Mem- 
bers of the Court, being concerned with persons, not with States, should 
be kept altogether apart from the elections relating to other organs of 
the United Nations, and should take place at the nearest possible date 
to the opening of the Session of the Assembly and immediately after 
the closure of the general opening debate. 

2. In order to ensure independence for the voting in the two organs 
which have to carry out the elections of the judges simultaneously, 
steps should be taken to prevent any communications passing between 
them, save only tha official announcements made by each body to the 
other, of the results of their respective electoral meetings. 


The first of these suggestions is acceptable, though it does not eliminate 
political bargaining ; as to this, what is needed is a more responsible attitude 
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on the part of Members in living up to the standards set by the Statute. 
The latter suggestion, properly implemented, might aid the Security Coun- 
cil and the General Assembly to ‘‘proceed independently of one another to 
elect members of the Court.’ This might be accomplished by holding the 
ballots in each organ until they could be counted at the same moment. 

Incidentally, notice should be taken of the fact that Judge Golunsky 
(USSR) has never appeared to take part in the work of the Court, although 
his salary is being regularly paid to him. In view of the fact that he has 
‘ not yet taken the oath of office, it could be maintained that he has not yet 
entered upon his task, and is not entitled to be paid. 

CLYDE EAGLETON 


NOTES AND COMMENTS 
RETIREMENT OF EDITOR-IN-CHIEF OF THE JOURNAL 


At the annual meeting of the Society on April 25, 1953, Mr. George A. 
Finch, who had been Editor-in-Chief of the Journal since 1948, retired 
from that position to become Honorary Editor-in-Chief. Mr. Finch’s re- 
tirement was accepted in response to his expressed desire that, in view of 
his long years of management of the Journal, he be allowed to withdraw 
from further active responsibilities in that regard. The Society elected as 
his successor Professor William W. Bishop, Jr., of the University of 
Michigan Law School, who has been a member of the Board of Editors of 
the Journal since 1947. At the request of Professor Bishop, Mr. Finch 
is Acting Editor-in-Chief until the end of this year. 

The retiring Editor-in-Chief has served continuously with the Journal 
in various capacities since 1909. He began his association with the Journal 
as its Business Manager under Dr. James Brown Scott, the first Editor- 
in-Chief, under ‘hose editorship the Journal was inaugurated in 1907. 
From 1914 to 1924 Mr. Finch was Secretary of the Board of Editors of 
the Journal as well as its Business Manager. He was elected Managing 
Editor in 1924, when Dr. Scott retired as Editor-in-Chief and was suc- 
ceded in that capacity by Professor George Grafton Wilson. In 1948 Mr. 
Finch succeeded Prozessor Wilson as Editor-in-Chief upon the latter’s 
retirement from that office to become Honorary Editor-in-Chief. 

During his tenure in the capacities described, Mr. Finch devoted his 
energies and abilities not only to the administration of the practical affairs 
of the Journal, but also to the maintenance of a high standard of scholar- 
ship in its contents to which he himself contributed in good measure. 
Under his management and editorship the Journal published many im- 
portant contributions to the subject of international law both in articles 
and editorials by distinguished authorities in the field and in official docu- 
ments and codification material prepared by non-governmental bodies. 
Among these latter are the invaluable Draft Conventions and Comments 
prepared by the Harvard Research in International Law in whose work 
Mr. Finch participated as a member of its Advisory Committee and Ex- 
ecutive Committee. Not the least of his contributions to the Journal are 
the two Analytical Indexes covering the volumes issued from 1907 to 1940. 

The Executive Council at its meeting on April 23, 1953, approved the 
following resolution regarding the retirement of Mr. Finch which was 
adopted by the Society on April 25: 


Whereas George A. Finch has been active in the publication of the 
American Journal of International Law continuously from 1909 to the 
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present time, first as Business Manager, then as Managing Editor, and 
finally as Editor-in-Chief, and 


Whereas in the course of these activities he has displayed editorial 
ability of the highest character as well as tireless energy and en- 
thusiasm in making the Journa! the outstanding periodical devoted to 
the study of international law end the establishment and maintenance 
of international relations on the basis of law and justice, 


Be it Resolved that the American Society of International Law 
learns with deep regret of his determination to retire from active 
participation in the publication of the Journal and hereby expresses 
sincere appreciation of his mary long years of invaluable service and 
extends to him the hope for his continued coöperation in the affairs 
‘of the Society now that his active responsibilities have been laid aside. 

E. H. F. 


CHANGES IN MEMBERSHIP REGULATIONS 


Annua! Members 


The Executive Council of the Soziety at its meeting on April 25, 1953, 
adopted two amendments to its regulations regarding membership in the 
Society. One of the changes made in the regulations (Sec. I, par. 2; see 
Proceedings,.1952, p. xvii) provides for a new intermediate class of member- 
ship, paying annual dues of $5.00, open to young persons who have com- 
- pleted their academic education and are just beginning their professional 
or business careers. The provision is effective as of July 1, 19538. The es- 
- tablishment of this new type of membership was recommended to the Ex- 
ecutive Council by the Society’s Membership Committee under the chair- 
manship of Mr. George C. Pendleton. It was felt that the adoption of 
such a provision would make membership in the Society available to a 
large group of young professional and business people who are interested 
in the Society and its Journal but for whom the regular annual member- 
ship fee of $7.50 represents too large a financial outlay at the present 
time. Under the new regulation, this intermediate type of membership 
may be utilized for the first three consecutive years of membership. At 
the end of this period it is hoped such members will continue as regular 
members. As amended on April 2&, 1958, the Society’s regulation regard- 
ing annual members reads as follows: 


Annual members shall pay Cues of $7.50 per year, except that new 
members who join the Society on or after July 1, 1958, and who are 
under 80 years of age at the time of application for membership, may 
pay dues of only $5.00 per year for the first three consecutive years 
of membership. 


Student Members 


The second revision of the membership regulations (Sec. I, par. 3 (d) 
(2) ; see Proceedings, 1952, p. xviii) provides that student memberships may 
be renewed for not more than three consecutive years, and was made upon 
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the recommendation of the Student Membership Committee under the 
Chairmanship of Professor Quincy Wright. The committee found, upon 
a study of student membership figures, that only a small percentage (ap- 
proximately 10%) of student members eventually become regular members 
of the Society, and that a number of students maintain their student 
membership for several years. It was felt that at the expiration of four 
years student members should either become regular members or take the 
special intermediate membership referred to above. As amended, the 
student membership regulation reads as follows: : 

Student membership is valid for one year after the conferring of 
such membership. But this membership may be renewed from time 
to time, at the discretion of the Secretary, on receiving satisfactory 
evidence that the person is still regularly enrolled as a student in a 
college, university or institution of higher learning; provided that 
such membership may be renewed for not more than three consecutive 


years, 
ELEANOR H. Fince 


Executive Secretary 


SOCIETY'S NEW HEADQUARTERS 


On May 1, 1958, the Society moved its offices from the Kellogg Building 
at 1422 F Street, N.W., into temporary quarters pending the completion 
of remodeling alterations in its newly leased quarters at 1826 Jefferson 
Place, N.W. This move was made necessary by the fact that the site of the 
Kellogg Building in which the Society had had its quarters since June, 
1950, has been leased for other purposes. 

The Society, at its annual meeting on April 25 last, approved the con- 
clusion of a two-year lease of offices at 1826 Jefferson Place, N.W. The 
Society will move into its new quarters on August 1, 1953. 


THE FORTY-SEVENTH ANNUAL MEETING OF THE AMERICAN SOCIETY OF 
INTERNATIONAL LAW ` 

The forty-seventh annual meeting of the American Society of Interna- 
tional Law took place from April 23 to April 25, 1958, at the Washington 
Hotel in Washington, D. C. The sessions were formally opened on Thurs- 
day evening, April 23, by President Dickinson, who spoke on the subject: 
‘Progress: The Middle Way.’’ Taking as his text the stated purpose of 
the Society ‘‘to foster the study of international law and to promote the 
establishment and maintenance of international relations on the basis of 
law and justice,’’ Mr. Dickinson discussed the meaning of ‘‘law and justice,’’ 
which he characterized as ‘‘words identifying distinctively the emerging 
adjustment processes of modern world society.” Stating that ‘‘the proc- 
esses in our time have come to combine much of historic growth and a good 
deal of conscious creation,” President Dickinson pointed out two extremes 
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of thought which have arisen during the adjustment process. At the one 
extreme are the advocates of world government, which he termed ‘‘perfec- 
tionists,’’ while at the other extreme are those he termed ‘‘skeptics turned 
cynics,’’ who envisage the world ‘‘as in perpetual teeter between the poles 
of power.’’ Pointing out that each school of thought has its contribution 
to the development of a balanced approach to the international legal 
process, President Dickinson concluded by saying that progress in inter- 
national law depends upon following a middle course, and that such a 
middle course would be achieved only through struggle towards the ideal 
of law and justice. 

Professor Philip C. Jessup, formerly United States Ambassador at 
Large and now Professor at Columbia University, spoke on ‘‘International 
Law in 1953 A. D.’’? Professor Jessup referred to the debates between the 
so-called ‘‘realists’’? and so-called ‘‘perfectionists’’ with regard to inter- 
national law. He stated that sometimes international law is attacked for 
its weakness and sometimes for its strength and that many of these attacks 
stem from an ignorance of what international law is. Other attacks are 
made against international law, said Professor Jessup, because of a desire 
to improve the law. Pointing out that ‘‘international law reflects and 
records those accommodations which over centuries the states have found 
it to their interest to make,’’ he stated that international society and its 
needs change, and that the law in its turn also changes, sometimes too 
slowly. He referred to the Briand-Kellogg Pact, the Coal and Steel 
Community established by the Schuman Plan, and the European Defense 
Community, as examples of attempts to develop new law to regulate prob- 
lems of the present international community. The speaker stated’that the 
internationl community is not yet ready for the application of international 
law as a ‘‘restraint upon anti-social conduct,’’ and that perhaps applying 
the legislative function of law is the more rapid approach. 

The session on Friday morning, April 24, was devoted to ‘‘Significant 
Postwar Developments in the Progress of International Law.’’ Professor 
Clyde Eagleton of New York University acted as Chairman of the session. 
The first speaker, Dr. Jayme Azevedo Rodrigues, of the Brazilian diplomatic 
service, spoke on ‘‘International Law and Sovereignty.” Defining the 
term ‘‘sovereigniy’’ in the words of Professor Francis W. Coker as sig- 
nifying ‘‘a highest governmental or legal authority of some sort,’’ Dr. 
Rodrigues stated that, although the term is an important one in interna- 
tional law, ‘‘its importance has been, is and will increasingly become .. . 
that of a ‘nuisance value.’’’ The speaker quoted the statement of Dr. 
Josef L. Kunz that 


Whoever takes International aw seriously must begin to destroy 
this false idea of sovereignty which has been, and is, the greatest drag, 
not only to the development or International Law, but also to the 
development of the science of International Law. 
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He asserted that ‘The idea of sovereignty is today an absurdity,” and 
that ‘‘International lawyers who still cling to the idea of a limited sov- 
ereignty, even when they call it ‘independence,’ ‘autonomy,’ or what have 
you, are indeed dragging down the development of International Law 
and the development of the science of International Law.” Dr. Rodrigues 
stated that in his view sovereignty, by its very definition, could not be 
limited; that ‘‘International Law and sovereignty of any sort are wholly 
inconsistent” and that ‘‘sovereignty is a symbol of totalitarian government, ` 
fraught with implications that are incompatible not only with democracy 
but with the essence of Christianity.” The speaker concluded his remarks 
by citing the French philosopher Maritain, that the concept of sovereignty 


_ is only valid in the spiritual sphere. 


Professor William W. Bishop, Jr., of the University of Michigan, dis- 
cussed ‘‘Postwar Trands and Developments in International Law from a 
North American Viewpoint.” Among the significant developments Pro- 
fessor Bishop listed twelve: (1) the number, variety and complexity of 
international agreements representing developments of the law; (2) growth 
of international organization; (3) the continuing valuable work of the 
International Court of Justice; (4) growing recognition of individuals as 
the ‘‘real parties in interest” in international law situations; (5) the po- 
sition of the United States and Canada regarding the three-mile maritime 
belt of territorial jurisdiction and ‘the exercise of jurisdiction over the 
contiguous high seas; (6) extension of jurisdictional immunities with re- 
gard to international organizations, and increasing limitations and re- 
strictions on the notion of absolute immunities of foreign states or officials; 
(T) replacement of international claims tribunals by domestic adjudications 
and negotiated lump-sum settlements of international claims; (8) less 
emphasis on the lawyer’s point of view and more emphasis on economic 
realism in the field of war claims and in the peace treaties of 1947-51; (9) 
the application of the prohibition of aggressive war in the Kellogg-Briand 
Pact to individuals by the Nuremberg and Tokyo international tribunals; 
(10) renewed interest in the law of war, particularly with respect to pris- 
oners of war and the treatment of the sick and wounded; (11) a cessation 
of interest in neutral rights and duties; (12) the development of the idea 
that human rights should receive international law protection even against 
an individual’s own state. : : 

Professor Bishop concluded his assessment of the principal trends in 
international law from a North American viewpoint by stating that in his 
view there could be seen ‘‘a general approach of trying to make the idea 
of law work in the international sphere . . . while at the same time recog- 
nizing that the law is a man-made institution with notable limitations.’’ 
He stated that 


a system of international law which is to be effective today must depend 
far less on notious of natural law, or on world-wide agreement on ethical 
Ld 
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norms and the sanctity of the pledged word, or on ‘‘inner compulsions”’ 
to obey the law just because it is the law; and must largely substitute 
instead the sanctions of reciprocal advantage to those who carry out 
the rules and fear retaliation if they don’t. 


Professor Clive Parry of Cambridge University spoke on ‘‘The Climate 
of International Law in Europe.’’ He pointed to the expansion of the 
number of sovereign states without a corresponding expansion of the teach- 
ing of international law in such areas. He referred also to the decline 
in the teaching of the subject in the United States, and to the efforts of 
certain private organizations to publicize the subject, such as the Carnegie 
Endowment for International Peace, the American Bar Association, the 
International Law Association and the International Bar Association. 
Professor Parry stated that the decline in reputation and popularity of 
international law in Europe not only in the schools but in the chancelleries 
was due to the theoretical and factual unsatisfactoriness of international 
law. He stated that the science of international law ‘‘has suffered very 
much in the past from a fundamental illogicality.’’ Among the questions 
now in European minds is ‘‘ whether or not the legal principle of the equality 
of states has not gone with the political principle of the balance of power, 
and whether anything satisfactory has been put in its place.” Pointing 
out the present existence of two or three great Powers whose influence has 
divided the world into two opposing groups, he stated that the question 
arises as to what is the future of the small nations and the future of inter- 
national law itself. He concluded by expressing the hope that there will 
be before long a re-examination of the philosophy of international law. 

On Friday afternoon, April 24, developments in international law with 
respect to the Middle East and the Far Hast as well as the present trends 
in Soviet international law, were discussed. Professor Oliver J. Lissitzyn 
of Columbia University presided. His Excellency Dr. Ali Sastroamidjojo, 
Ambassador of Indonesia, spoke on ‘‘Some Aspects of International Law 
in Southeast Asia.’ He referred to the numerous important questions of 
international law which had been raised by the formation of a number of 
new states in Southeast Asia. These new states had been established by 
what had been formerly colonial territories. Dr. Sastroamidjojo touched 
upon such questions as belligerent rights and de facto governments, raised 
by the fight of the colonies for independence, and the questions relating 
‘to succession of states raised by the establishment of the new independent 
governments. . 

Mr. Aouney W. Dejany cf the Embassy of Saudi Arabia discussed ‘‘The 
Competence of the United Nations General Assembly in the Tunisian- 
Moroccan Question.’ Mr. Dejany described the discussion in the United 
Nations General Assembly of the question whether the dispute between 
France and Tunisia and Morocco as to the right of self determination of 
these protectorates was a matter for consideration by the United Nations 


pe 


NOTES AND COMMENTS 471 


or was a question of domestic jurisdiction excluded from such considera- 
tion by the United Nations Charter. The broad principle involved was 
whether a claim of the right to self-determination was one for international 
settlement. He stated that the most significant outcome of the discussion 
in the General Assembly, in the view of Asian and African people, was the 
decision of the Assembly that it was competent to deal with such questions, 
and that the broader significance of that decision from the point of view 
of international law was the narrowing of the application of the domestic 
jurisdiction clause of the United Nations Charter and the corresponding 
broadening of the campetence of the United Nations. 

Professor W. W. Kulski of Syracuse University discussed the trends 
in Soviet international law as shown in Soviet publications on the subject. 
He stated that his studies of Soviet international law indicate that it con- 
tains two basic elements: (1) the concept of two standards—one applicable 
to the non-Soviet world and the other to the Soviet bloc; that is, the same 
rule of international law has two meanings depending on the state in- 
volved; (2) its conservatism, purporting to adhere to the theory that 
international law is founded on common consent, that only states are sub- 
jects of international law and that the basic concept of international law 
is the sovereignty of states. The speaker quoted the following Soviet 
definition of sovereignty taken from Korovin’s Mezhdunarodnoe Pravo, 
(1951) : ‘‘ The independence of the State government of any other authority 
both at home and beyond the frontiers. Professor Kulski gave a num- 
ber of examples of the Soviet theories of international law, such as those 
referring to the right of discovery, international river and maritime navi- 
gation, territorial waters, laws of war, and non-intervention. He con- 
cluded his analysis by stating that the Soviets ‘‘seem to forget that 
reciprocity is the soul of international law and polities.’’ 

On Friday evening, April 24, the session, under the chairmanship of 
Professor Quincy Wright of the University of Chicago, heard two papers 
on the laws of war. Major Richard R. Baxter of the Army Judge Advo- 
cate General’s Corps delivered an address on ‘‘The Rôle of Law in 
Modern War.” He emphasized the value and necessity of the laws of 
warfare not only as applicable to the use of weapons and the conduct of 
hostilities but also as applicable to the relations of enemies not actually 
engaged in combat. He stated that ‘‘The compromise which the law works 
out between the unfettered use of force and the complete suppression of 
suffering in war has been profoundly affected by changes in the nature of 
warfare itself.” He referred to the criticism that the laws of war did 
not prevent the barbarities practiced in the second World War and stated 
that these accusations overlooked the extent to which the states had com- 
plied with the rules. In discussing the application of the laws of war to 
present and future corflicts, Major Baxter referred to the report of the So- 
ciety’s Committee on Legal Problems of the United Nations on the applica- 
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tion of such laws to United Nations enforcement action. He discussed two 
apparent contentions of the report, namely, that the law of war has practically 
ceased to exist and that it would not be applicable of its own force to 
United Nations action. Major Baxter stated that, although the laws of 
war need to be revised, to characterize the present laws as ‘‘chaotic’’ 
somewhat overstates the case. He pointed out that the portion of the law 
applicable to the victims of war, recently revised at Geneva, was now being 
applied, but that the law applicable to modern weapons is not clearly © 
defined. 

With reference to the non-applicability of the law of war to United Na- 
tions action on the basis of the distinction of the legal nature of the hos- 
tilities, Major Baxter stated that the law governing the conduct of war- 
fare was framed, not as a set of rules to permit the playing of a game of 
‘‘war’’ between two states, but for a more fundamental humanitarian pur- 
pose, and that its application in the past has not been confined to declared 
war between states. He stated that if, as the committee’s report sug- 
gested, United Nations forces are bound by no law whatever, the unlawful 
belligerent would justifiably conclude that it also would not be subject to 
any legal restraints, and that those whom the law of war seeks to protect 
would be the first ones to suffer. He also pointed out, that the Korean 
action has given no basis for the conclusion that the United Nations forces 
are to be freed of the restraints of the law of war. Major Baxter con- 
eluded his paper by stating that, in order to have a code available when 
United Nations forces are ultimately constituted, consideration should be 
given to those matters in which the laws of war might be modified, con- 
sistently with humanitarian principles, to take account of United Nations 
enforcement action, and that in looking to the law of the future, we cannot 
afford to cast aside the wisdom of the past. The use of force, whether 
. called war or enforcement action, ‘‘causes suffering to human beings, and 

. . it is human suffering which the law of war attempts to mitigate.’’ 

Major Baxter was followed on the program by Dr. Josef L. Kunz of the 
University of Toledo, who spoke on ‘‘The Treatment of Prisoners of War.” 
He discussed the Geneva Convention of August 12, 1949, relating to Pris- 
oners of War, which, he said, attempts to take into consideration new de- 
velopments in warfare.and to prevent the abuses committed during the 
second World War. He stated that the 1949 Convention has not only ad- 
vanced the substantive law of the treatment of war prisoners, but greatly 
enlarges the applicability of the lew. The most controversial innovation 
of the convention is, in his opinion, the giving of the status of prisoners of 
war to members of organized resistance movements, even in occupied 
territory. i 

With regard to release and repatriation of prisoners, the convention pro- 
vides that sick and wounded prisoners shall be repatriated during hos- 
tilities as soon as they are fit to travel, but adds a new principle that no 
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such prisoners may be repatriated against their will. The speaker pointed 
out that the provision of the 1949 Convention that prisoners of war shall 
be released and repatriated without delay after the cessation of hostilities, 
differs significantly from the corresponding provision of the 1929 Conven- 
tion which stipulates that repatriation shall be effected as soon as possible 
after the conclusion of peace. He stated that the 1949 provision was drawn 
up in the light of the experience of World War II and that it was generally 
assumed that every prisoner of war would wish to go home. With regard 
to the Korean conflict, Dr. Kunz referred to the truce negotiations between 
the United Nations Command and the Chinese and North Korean authorities 
and to the long discussions between them as to the interpretation of Article 
118 of the 1949 Geneva Convention relating to release and repatriation. 
He stated that even if an agreement is reached between the parties as to 
the interpretation of Article 118, the article should be amended to clarify 
its meaning, since it raises questions as to the right of prisoners under 
the convention to refuse repatriation and as to the duty of the detaining 
Power not to repatriate them against their will. 

The. meeting concluded formally on Saturday evening, April 25, with 
the annual dinner held in the Hall of Nations of the Washington Hotel. 
Professor Edwige D. Dickinson, the outgoing President of the Society, 
presided in the absence of Dr. Charles G. Fenwick, the President-Elect, 


` who was absent from the country. The Honorable Herman Phieger, Legal 


Adviser of the Department of State, spoke informally to the gathering with 
regard to the treaty-making provision of the United States Constitution and 
proposed amendments relating thereto. He stated that, in answer to the 
suggestion that the Constitution be amended to prevent abuse of the treaty 
power in the future, ‘‘all power is liable to abuse, but the remedy would, 
seem not to lie in restricting our power to better our position by treaties, 
but to see that that power is exercised with wisdom and restraint.’’ 

Dr. Ivan Kerno, Former Assistant Secretary General of the United Na- 
tions in Charge of Legal Affairs, in his speech, stated that the essence of 
the United Nations Charter is in its preamble and first two articles, which 
relate to international peace and security through collective measures, 
fundamental human rights and social and economic progress. He related 
the past achievements of the United Nations in these fields and stated that 
the primary difficulty in achieving these ends was the failure of some of the 
Members of the United Nations to comply with the basic obligations of the 
Charter. He declared that absolute good faith and good will among na- 
tions were necessary in order to maintain peace and law. 

His Excellency, Dr. You Chan Yang, Ambassador of Korea, spoke briefly 
on the subject of “Our Common Task’’ and described the situation in 
Korea. He stated that 


If our friends do not weary, as we have not wearied, in the long and 
hard fight to maintain liberty under law, this struggle in Korea will 
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be carried forward to complete success. ... Our President has fought 
all his life for the supremacy of law over aggression and imperialism. 
This is our common fight in Korea today, and it is a fight we do not 
dare to lose. 


He further stated that the struggle in Korea should not cease until the 
Communists have aecepted the following terms: 


First, all the Chinese communist troops—who have been condemned 
by the United Nations as aggressors—should withdraw from Korean 
soil. 

Second, all north Korean commurists should be disarmed. 

Third, Russia and other communist nations should refrain from 
further ‘disruptive and subversive overations in Korea. 

Fourth, the territorial and sovereign integrity of Korea should be 
restored wholly to the Korean people and to their freely elected Gov- 
ernment. 

And fifth, no agreements respecting Korea should be made without 
the full participation and concurrence of the Government of Korea. 


Ambassador Yang concluded his remarks by calling for support in ‘‘our 
efforts to make sure that the tremendous issues at stake i Kora may not 
be surrendered for the mere shadowy figment of a mirage.’ 

Dr. Heinz L. Krekeler, Chargé d’Affaires of the Federal Republic of 
Germany, in his address, discussed the establishment of the European Coal 
and Steel Community. He stated that in this newly established organiza- 
tion there are two sources of potential friction: (1) each country partici- 
pating in the Community starts from a different economic position; (2) 
the surrender of sovereign rights covers two basic industries which at the 
same time remain a part of each nation’s over-all economy. He declared 
that these very frictions will represent a powerful and positive element 
in the development of European federation, and that they are a means 
toward further integration of other economic enterprises and of political 
affairs also. He stated that a similar impetus for European integration has 
come from the pending establishment of the European Defense Community, 
and that the European Political Community, presently being built upon co- 
ordination with existing European organizations, is in an absolute sense a 
European Community into which the other communities such as those for 
coal and steel and defense are eventually to be merged. Dr. Krekeler 
stated that he was convinced that this federal organization of Europe will 
work because the drafters could not only draw upon American experience 
in this system of government but also upon a long history of German fed- 
eration. The speaker concluded by stating that the movement for European 
federation would not have achieved its present status without the under- 
standing and material help of the American Government and its people 
and that he was convinced that by achieving such a federation the Euro- 
pean peoples will make the greatest contribution to the goals of freedom 
and peace. Ti 
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Senator Price Daniel of Texas concluded the program by speaking on the 
proposed amendment to the treaty provision of the Constitution and the 
basic reasons therefor. 


At the business meeting of the Society on Saturday morning, April 25, 
committee reports were heard and election of officers held. Upon the pro- 
posal of the Committee on Honorary Membership, Dr. Alfred Verdross, 
Rector of the University of Vienna and a distinguished jurist in interna- 
tional law, was elected an honorary member of the Society. 

The Committee on the Journal, which had been charged with recommend- 
ing a successor to Mr. George A. Finch, the retiring Editor-in-Chief of the 
Journal, submitted its recommendations that Mr. Finch be elected Hon- 
orary Editor-in-Chief, and Professor William W. Bishop, Jr., of the Uni- 
versity of Michigan Law School, Editor-in-Chief, of the Journal. The 
Society adopted the recommendations of the committee and, in so doing, 
passed a resolution of appreciation of the past services of the retiring 
Editor-in-Chief+ ` 

The Society also adopted the Following resolution presented on behalf 
of the Executive Council: 


Resolved, That the Executive Council appoint a special committee 
to explore the possibility of interesting some foundation or other 
source in financing projects which would promote the study and de- 
velopment of international law in the United States. 

In this connection it is recommended that said committee give spe- 
cific consideration to such projects as: (1) a meeting of teachers of 
international law and related subjects; (2) some form of financial 
assistance to the American Journal of International Law; (3) revival 
of research in international law. 


In connection with the above resolution, the Society considered the follow- 
ing resolution presented to it by the Executive Council without recom- 
mendation : 


Resolved, That this Society, through its Executive Council and 
through such subordinate committees as the Executive Council shall 
deem necessary, shall sponsor a comprehensive and intensive study de- 
signed to develop a code-of principles for the use and development of 
armed forces and for the use of modern weapons and techniques, 
whether employed in supporting action of the United Nations or for 
collective self-defense under Article 51 of the Charter of the United 
Nations. 

Resolved further, that adequate funds for this purpose be requested 
from one or more of the foundations having funds available for such 
efforts, and that upon procurement of adequate funds cooperation in 
this project be invited from the bar of international law, experts and 
military leaders not only of the United States but also of such areas as 
in the opinion of the Executive Council are qualified to make a sub- 


1 See above, page 465. 
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stantial contribution to the study contemplated i in the first paragraph 
of this resolution. 
The foregoing resolution was referred to the committee established by the 
previous resolution as an additional project for its consideration. 

The following officers were elected by the Society for the coming year: 
Dr. Charles G. Fenwick, President; Honorable John Foster Dulles, Secre- 
tary of State, Honorary President; Professors Herbert W. Briggs, Philip 
C. Jessup and Quincy Wright, Vice Presidents. To fill the vacancies among 
the Honorary Vice Presidents created by the death of former Senator 
Elbert D. Thomas and the election of Dr. Fenwick as President, and Bec- 
retary Dulles as Honorary President, the following were elected Honorary 
Vice Presidents : Dean Acheson, Edwin D. Dickinson and George A. Finch. 
All other Honorary Vice Presidents, were re-elected. 

The members elected to serve on the Executive Council until 1956 are: 
William W. Bishop, Jr., O. S. Colclough, Chesney Hill, James Nevins Hyde, 
Ruth C. Lawson, Covey T. Oliver, Lester Nurick, and Jack B. Tate. The 
members of the Nominating Committee elected to serve for the coming 
year are: Charles Fairman, Chairman; Oliver J. Lissitzyn, Phoebe Mor- 
rison, William G. Rice, and Francis O. Wilcox. 

Eveanor H. Finca 
Executive Secretary 


REGIONAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


A regional meeting of the American Society of International Law was 
held in Chicago on Saturday, March 21, 1958. Some twenty-five persons 
gathered at 12:30 p. m. at the Chicago Bar Association, 29 South La Salle 
Street, Chicago, where a luncheon was enjoyed, after which discussion con- 
tinued until after 4:30. Arrangements for the meeting were made by 
© Professor Quincy Wright, of the University of Chicago, Professor Brunson 
MacChesney, of the Northwestern University Law School, and Mrs. Kath- 
erine D. Agar, of the International Law Committee of the Chicago Bar 
Association. 

The first topic of discussion, which concerned the immunities of meb 
of the United Nations Secretariat in relation to recent investigations for 
alleged subversive activities, was introduced by Professor Clarence Berdahl 
of the University of Illinois. He emphasized the danger that the interna- 
tional character of the staf and its freedom from pressure by Members of 
the United Nations might be impaired through action of the type recently 
taken by Congressional committees of the United States. He also referred 
to the danger that this action might frustrate the efforts of the Secretary 
General to protect members of the staff of states whose governments had 
undergone political changes. 

Animated discussion followed this paper, centering aroi the possible 
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conflict of the obligations of the Secretary General to take adequate measures 
to prevent members of the staff from engaging in subversive activity hostile 
to the interest of any Member State, particularly the host state, with his 
obligation to. protect the staff from pressures or instructions from any 
Member State. It was also recognized that a conflict might arise between 
the right of the host state to protect itself from subversive action proceed- 
ing from the Secretariat and the duty of that state to refrain from any 
action which might be construed as the exertion of pressure upon Secre- 
tariat members. It was suggested that subpoena and: interrogation of 
Secretariat members by Congressional or executive agencies of the United . 
States might have a different implication from subpoena of such persons 
by judicial agencies, even though American Constitutional law might not 
distinguish the two situations. It was generally thought that primary re- 
sponsibility for assuring the integrity of the staff and protecting the host 
state from subversive influences belong to the Secretary General, although 
he could not exercise this responsibility without cooperation from the host 
state in providing him with evidence. 

The second topic of discussion, which concerned the prisoners-of-war 
problem in Korea, was introduced by a carefully prepared paper by Dr. 
Jaroslav Mayda, of the University of Wisconsin. He set forth the positions 
taken by the United Nations and the Soviet group during the conferences 
in Korea and in United Nations meetings, and outlined the provisions of 
the Prisoners of War Convention of 1949, generally accepted as applicable 
to the situation. The issue turned on the standard for interpreting this 
instrument. It was recognized that this convention would support the 
United Nations position against coercive repatriation of prisoners of war 
if it were interpreted on the assumption that it is a ‘‘human rights’’ con- 
vention intended to make the prisoners of war the beneficiaries of the 
obligations accepted by the detaining state. On the other hand, the Soviet 
point of view would gain some support if it were assumed that the state 
of which the prisoners are nationals was intended to be the beneficiary of 
these obligations. Mr. Mayda devzloped the evidence from the General 
Act of the Conference of 1949, and numerous specific provisions of the 
Prisoner of War Convention to support the first of these assumptions, 
which was accepted by most of those entering into the discussion. It was 
suggested that the United Nations authorities had made an error in re- 
porting persons who were really ‘‘deserters’’ or ‘‘refugees’’ as ‘‘ prisoners 
of war.” Having once been reported, the major problem was that faced 
in the Indian resolution in the United Nations, of establishing an im- 
partial authority, acceptable to both the United Nations and the Communist 
states, to determine the genuineness Df the choice for or against repatriation 
made by individual ‘‘prisoners.’’ The convention itself is imperfect in 
not providing such a procedure. It seemed to be clear that if the ultimate 
decision on this matter were left to the discretion of either the detaining 
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. state or the state of which the prisoner was a national, serious abuses would 
be possible. 

It was the feeling of the meeting that the discussion had been construc- 
tive, and it was hoped that future regional meetings would be arranged in 
Chicago. 


Quincy WricHt 


TERRITORIAL WATERS ANDSEXTRATERRITORIAL RIGHTS 


A United States Navy memorandum designated as ‘‘ Court Martial Order 
No. 38-1949, March 1949” makes an unusually clear and concise presenta- 
tion of this subject which is of such intense current interest. i 

At the outset, the author classifies the distinction between asserting 
sovereignty over a particular width of marginal sea, frequently termed 
‘“‘territorial waters’’ which are a part of a nation’s domain, and asserting 
preventive or protective rights over waters beyond such territorial waters, 
that is, over adjacent portions of the high seas. The fact that rights based 
on sovereignty may be fundamentally different from extraterritorial pro- 
tective rights does not militate against the existence of either. It is as 
essential to realize that both characters of rights are recognized by inter- 
national law as it is to appreciate the basie distinctios between them. 
Hyde’s International Law, Vol. I, page 467, is quoted : 

It needs constantly to be borne in mind for sake of clearness of 
thought and as a means of inspiring general agreement that the dis- 
tinction between a right of sovereignty over a particular area and a 
right to exercise a preventive or protective jurisdiction over or within 
an area that is outside of the national domain is a real one. Failure 
to heed it inevitably breeds confusion of thinking. 


Despite a few dissident expressions, it is now generally recognized that 
within, above and below territorial waters the littoral nation has as full 
ownership as on shore except as subject to certain maritime rights such 
as that of innocent passage. 

The memorandum also points out that certain extraterritorial rights sea- 
ward have been recognized in this country since early days. .Chief Justice 
Marshall, in Church v. Hubbart (1804), 2 Cranch 187, pointed out a 
nation’s ‘‘power to assure itself from injury may certainly be exercised 
beyond the limits of its territory’’ and that the means pursued ‘‘do not 
appear to be limited within any certain marked boundaries, which remain 
the same at all times and in all situations.” Quoting again from Hyde 
(page 466), the memorandum states: 

In a word, the continuance of the 3-mile limit of the marginal sea 
must be expected to commend itself to the international society: only 
as long as it is believed that that limit does not serve to prevent a 


coastal State from doing whatever it may really need to do on the 
high sea for-the maintenance and defense of its normal life. 
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Although the memorandum naturally lays emphasis upon the naval as- 
pects, there are references to searches in time of peace for suspected 
offenses of piracy, slave-trading, prohibition, fisheries. There might also 
be mentioned in this connection quarantine and customs. 

Basically, as is pointed out, a nation is entitled to do what is eran 
to its security. Hall, International Law, page 278 (7th ed., 1917), i 
quoted : 


There are circumstances falling short of occasions upon which existence 
is immediately in question, in which through a sort of extension of 
the idea of self-preservation to include self-protection against serious 
hurt, states are allowed to disregard certain ordinary rules of law in 
the same manner as if their existence were involved. 


An important distinction to be borne in mind is that rights based on 
sovereignty are generally considered absolute, whereas extraterritorial 
rights are largely undefined and limited. Essentially, as indicated by 
Hall, they rest upon self-preservation—security. Accordingly, they must 
be justified; they must be reasonable. Jessup, strict constructionist as he is 
on this subject, nevertheless says (The Law of Territorial Waters, page 94) : 

There seems, however, to be sufficient evidence of acquiescence in 
reasonable claims to warrant the assertion that a customary rule of 


international law has grown up under which such acts may be held 
- legal if they meet the test of reasonableness. 


Accordingly, it may ke said that, although a nation has rights extending 
seaward beyond its territorial waters, such rights are limited to rights 
general to all nations and to such special rights as are both essential to 
the nation’s security and are reasonable. It is apparent that such rights 
are not static but change with changed conditions. 

A current illustration of this is fisheries. There are several ways in 
which a nation’s coastal fisheries may be essential to its security. This 
may be as a source of food or other of the many products now derived from 
fish. It may be from a military standpoint. In the last war, fishing boats 
in many instances were the eyes of the Navy. But the assertion of fishery 
claims must be reasonable. This could mean that they must be confined to 
contiguous ocean areas. The concept might also be incorporated that is 
embodied in the recent North Pacific Fisheries Treaty between Japan, 
Canada and the United States, whereby a special interest is recognized 
in a nation as to such coastal fisheries as it has exclusively developed and 
which it is subjecting to conservation regulation based upon scientific 
investigation. 


1See Convention for the High Seas Fisheries of the North Pacific Ocean, signed at 
Tokyo May 9, 1952, on behalf of the United States, Canada and Japan; ratifications 
exchanged at Tokyo June 12, 1953, in force same date, Senate Exec. S, 82d Cong., 2d 
Sess.; E. W. Allen, ‘‘The Fishery Proclamation of 1945,’’ this JOURNAL, Vol. 45 (1951), 
p. 177; “A New Concept for Fishery Treaties,’’ ibid., Vol. 46 (1952), p. 319; also C. B. 
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Although drilling for petroleum is of recent origin, whereas fishing is 
one of the oldest activities of mankind, the concept of the development of 
undersea oil resources is not much newer than the recognition of the ex- 
haustibility of certain ocean fisheries. Just as it is reasonable that the 
coastal nation should have the exclusive right to develop adjacent under- 
sea oil; so also is it reasonable that it should have the exclusive right, when 
essential to their preservation, to protect and control its coastal fisheries 
regardless of the three-mile rule or the question of sovereignty.” 

The so-called Truman proclamations of September 28, 1945, relating re- 
spectively to oil and fish, were restricted to these reasonable bounds. They 
are, therefore, logically distinguishable from the recent South and Central 
American proclamations which purport to extend national sovereignty as 
much as two hundred miles seaward. These fail to meet the essential re- 
quirement of reasonableness.’ In this connection, it is interesting to note 
the emphasis placed upon reasonableness in international law by the Inter- 
national Court of Justice in the fishery case of Great Britain v. Norway.* 

The Navy apparently favors the continuance of the policy of standing 
by the three-mile limit for territorial waters, but also seems to recognize 
that this does not in any manner inhibit assertion of national rights beyond. 
Just as the sovereignty over territorial waters is subject to the right of 
innocent passage, so also is the freedom of the seas subject to various 
limitations. Freedom of the seas in international law does not mean a 
total absence of law outside of national boundaries any more than the word 


eqs ? c t 7 2? 
liberty” means ‘‘unbridled license. seas W. ALLEN 


THE STUDY. OF INTERNATIONAL FEDERATION 


One of the most startling experiences which a student, research worker, 
or teacher of international law and organization still can have today is 
that of encountering or realizing the dearth of adequate scientific literature 
on the central problem of international federation. This situation has not, 
moreover, altered greatly in the past forty years. Surely, in view of the 
honorable and prominent position occupied by the concept and the history 
of federal unions in political science and public law, we should long since 
have been provided with at least one major treatise on this subject. 

This is not the place for an elaborate bibliographical review. It must 
be sufficient to point out the main features of the situation. Thus it is to 


Selak, Jr., ‘‘ Recent Developments in High Seas Fisheries Jurisdiction,’ ibid., Vol. 44 
(1950), p. 670; ‘*Proposed International Convention for the High Seas Fisheries of 
the North Pacific Ocean,’’ ibid., Vol. 46 (1952), p. 323. 

28ee P. M. Brown, ‘‘Protective Jurisdiction over Marginal Waters,’’ this JOURNAL, 
above, p. 452. 

3 See Richard Young, ‘‘The Over-Extension of the Continental Shelf,’’ this JOURNAL, 
above, p. 454. 

4 Reporteđ in this JOURNAL, Vol. 46 (1952), p. 348. 
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be noted that more substantial works on the federal theme have been pro- 
duced in German and French than in English by Brie, Novikow, Le Fur, 
Durand, Mouskeli, and others. In English, moreover, it has been the 
British rather than the Americans, who have given the subject most 
thought—Edgerton, Greaves, Wheare unless we take into account the 
vast volume of United States Constitutional Law, which is not general 
theory of federalism, and exclude some of the British writings (Edgerton, 
for example) as preoccupied with the British Empire or Commonwealth 
and the Dominions. Hart’s old monograph ? and Eaton’s symposium + still 
remain about the principal items in American literature on the general 
subject today! f 

A. recent writer, whose brief contributions to this field are not as well 
known as they should be, is Dr. László Ledermann of Geneva. In a recent 
number of the Revue Politique et Parlementaire Ledermann brings his 
thought on the subject down to date,’ although his earlier more general 
survey remains an indispensable introduction,® not to mention several 
articles and monographs on psychological and economic aspects of the 


. problem. Needless to say, Ledermann provides ample documentation in- 


sofar as there is any available. He has also written numerous small books 
and articles on international organization as such.” Ledermann should, 
however, give us a more compendious and complete study of the problem 
than he has yet produced. 

The question may well be raised as to why we do not have more and better 
material on the most important political problem of our. time, international 
organization, treated, as is proper, as a case of interstate federal union. 
And what of the future? 

Part of the explanation of the present dearth of good material lies in 
the unfortunate tendency—in the past, at least—of international lawyers 
to regard international federal organization as merely political science and 
so to have nothing to do with it, coupled with the similar tendency on the 
part of the political scientists to regard it as international law and likewise 
to leave it to the other fellow. There has also been felt the influence of an 


18. Brie, Theorie der Staatenverbindungen (1886); J. Novikow, Fédération de 
L'Europe (1901); L. Le Fur, Bundesstaat und Staatenbund (1902); C. Durand, Les 
États Fédéraux (1930); M. Mouskeli, Théorie Juridique de VEtat Fédéral (1931). An 
enormous bibliography of the field was prepared by Dr. L. Hamori under the auspices 
of the Geneva Research Centre in 1939-1940, but was never published. 

2H. E. Edgerton, Federations and Unions in the British Empire (1911); H. R. G. 
Greaves, Federal Unions in Practice (1940); K. C. Wheare, Federal Government (1947). 

3 A. B. Hart, Introduction to the Study of Federal Government (1891). 

4H. O: Haton (ed.), Federation (1944). 

5 4t Considérations Actuelles sur la Fédération Internationale,’’ Revue Politique et 
Parlementaire, No. 623 (December, 1952), p. 362. i 

8 Fédération Internationale, Idées d’hier, Possibilités de demain (1950). 

7 Especially his Les Précurseurs de Organisation Internationale (1945), reviewed in 
this JOURNAL, Vol. 40 (1946), p. 227. 
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idea that borrowing from experiences in national federal unions for lessons 
concerning international federal union is unsound and not permissible, 
an idea containing a certain amount of reason but by no means completely 
true. Again writers on international organization have often spent the 
bulk of their time in describing the organization and activities of inter- 
national institutions at the expense of attention to fundamental theoretical 
and juridical principles, a perfectly honorable and understandable per- 
formance, of course, but not calculated to advance the theory of the sub- 
ject.® Finally, a good deal of the talk about international federal union 
or world federation is simply propaganda and even beside the mark, because 
what the promoters want is not so much federal union as something more 
unified and mystical. 

The situation described above is gradually Gitangiie as the development 
and operation of international unions, topped for the moment by the United 
Nations, compels reflection upon their character. A certain amount of 
progress has been made in lifting the taboo from the study of ‘‘foreign’’ 
affairs by the political scientists and of constitutional problems by inter- 
national lawyers—we actually hear of ‘‘international constitutional law” 
today. Finally, some progress is being made in applying to international 
institutions the theory and principles of public administration and ad- 
ministrative law,” and this further strengthens the science of international 
federal government. On the other hand, there is still a dearth of research 
workers and. writers who are prepared to attack the central and basic 


theoretical problems of international federation. 
i PITMAN B. POTTER 


PUBLICIZING INTERNATIONAL AFFAIRS 


The prospectus of the American Society of International Law opens with 
this statement: ‘‘From the very beginning of our national existence the 
people of the United States have been keenly ' ‘interested in the common law 
of nations.’’?+ No argument is needed to demonstrate, to readers of the 
JOURNAL at least, that the development of an enlightened opinion among 
these interested people on international affairs is one of the most pressing 
problems of our time. It is futile to expect a handful of diplomats in 
Washington to think out and effectuate a sound foreign policy for the 
United States without the support of public opinion. Indeed, if that 
opinion is to run counter to good judgment in international problems in the 
future, if that opinion is to be wrong at the moments of great decisions, 
then we shall certainly have good reason to expect great disasters. We 
thus come necessarily to the practical question of how to obtain and main- 

8L. Leonard, International Organization (1951), and L. S. Mander, Foundations 
of Modern World Society (1948), for example. 


98. M. Rosen, The Combined Boards of the Second World War (1951), for example. 
1 Proceedings, American Society of International Law, 1907, p. 35. 
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tain informed and enlightened popular viewpoints on foreign affairs asa 
requisite of sound governmental policy in the days to come. 

The answer to the question is simple in theory. It is essentially to make 
adequate facts readily available to the public. One of the reassuring 
things about our form of government is that in the long run, armed with 
the facts, the people usually manage to get the right answer. While it may 
be trite to say it, nonetheless it is true that the hope of our government in 
the problems which face it now, as in the past, lies in the intelligence of our 
people. 

The theory is simple, but the method of disseminating information to 
form the basis of an enlightened public opinion on foreign affairs in these 
times involves troublesome practical obstacles. The high cost of newsprint 
and rising prices have in many places driven much valuable foreign news 
out of the newspapers and magazines. The mailing of broadsides has a 
tinge of propaganda, The volume of direct mail on what to ordinary read- 
ers may seem to be technical items remotely touching on daily affairs is 
already too great and represents one of the most wasteful enterprises in the 
complex of modern life. Finally, if the facts are to be understood and 
points of basic importance are to have proper emphasis, an analysis by an 
informed person or group is required. The presentation of the facts should 
not only be widespread, but palatable and comprehensible. To reach this 
objective, leadership must come from some qualified and unbiased source. 

Where is that leadership to come from? Some of it obviously must come 
from the Bar. There is no group better qualified to provide it. We may 
recall our early history when ratification of the Constitution was won 
largely through the masterful exposition of such lawyers as Hamilton, 
Madison and Jay, writing in The Federalist, and John Marshall, debating 
in the Virginia Constitutional Convention. Without the leadership of the 
Bar in those times, it is altogether possible that the Constitution would 
never have been ratified. Moreover, the problem to which ratification of 
the Constitution, as a compact between sovereigns, was directed, was es- 
sentially also an international problem. The geographical area then in- 
volved was smaller and more homogeneous than the world today, but, never- 
theless, the problem was one of relationship between sovereign States. And 
the leadership then exerted by the Bar appears to provide a clear, present- 
day challenge to the lawyers of this era to present the facts underlying 
our current international problems on a broad and intelligent level. As 
in the early period of our constitutional history, the job today is basically 
one of advocacy and exposition. 

In an endeavor to take up a share of the burden which lawyers should 
assume, the Committee on International Law of the Bar Association of the 
District of Columbia, in co-operation with the Section on International and 
Comparative Law of the American Bar Association, has organized and 
maintains an ‘‘Information Service’’ available to committees and sections 
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of other bar associations, to law schools, teachers and interested individuals 
throughout. the country who may wish to avail themselves of its facilities. 

The Bar Association of the District of Columbia occupies an uniquely 
favorable position to obtain the publications on foreign affairs from our 
government, foreign embassies and various private organizations, and to 
maintain liaison with the sources necessary to acquire current material 
promptly. The Committee on International Law has assembled an ‘‘Initial 
Packet” of literature of various kinds, dealing with up-to-date problems in | 
international law and foreign affairs, for distribution throughout the 
country. The initial packet is kept current by culling out obsolete data 
and edding the new as it becomes available. , 

The District of Columbia organization takes no position whatsoever on 
the matters covered in the information which it distributes. As a matter 
of fact, every care is exercisad to present all sides of controversial questions 
objectively and fairly and to eliminate from the mailing anything which 
may appear to be biased or in the nature of propaganda. The Committee 
will also endeavor, to the extent of its facilities, to provide speakers’ and 
program material for the staging of discussions, debates, forums and 
panels, and to answer and comply with special requests for publications, 
reports, and other information. The service is, of course, still in an ex- 
perimental or development stage and its future course will be guided by 
the light of experience. 

The undertaking of the information service can have important impacts 
on the bread-and-butter side of a lawyer’s practice. Dean Wigmore has 
observed that ‘‘virtually every principle of international law has applica- 
tion in our United States practice and is still potential of a fee to be 
earned by a practitioner.” More recently, Fritz Moses, a former Judge 
of the Landgericht in Berlin, wrote: ‘‘.. .'Today any lawyer may be 
called: upon—to mention only a few examples—to advise his clients on the 
drafting of a sales contract, an agency contract with a foreign merchant; to 
draw up a will with foreign beneficiaries with foreign property to dispose 
of; to settle a dispute with a foreign party or simply to collect a claim from 
a foreign debtor... .’’ 

What may be brought to light by the widespread distribution of factual 
information regarding international law and relations is not for the exclu- 
sive interest of lawyers on our East and West Coasts. There are law firms and 
corporations in the West, Mid-West, South and Southwest which are faced 
increasingly with problems in international law. The work of a com- 
mittee of a local bar association, aidec and supplemented by the informa- 
tion service obtainable from the Bar Association of the District of Columbia, 
may be of incalculable value in this facet of any lawyer’s practice. This is 
in addition to the help which is given to students and teachers of inter- 
national law, political science and government. 

The information service which has deen described, including the initial 
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packet of literature and additional current items, is ayailable without 
charge, except where expensive documents and special expenditures may 
be involved, to the full extent of the facilities of the Bar Association of the 
District of Columba. Communications may be addressed to the Com- 
mittee on International Law, Bar Association of the District of Columbia, 
Washington Building, Washington 5, D. C. 


ERNEST ScHEIN ? and F. TROWBRIDGE vom Baur ê 


THE SOVIET ATTITUDE TOWARDS INTERNATIONAL LAW 
l AND INTERNATIONAL RELATIONS 

At the time of writing this note there was developing a new appeasing 
policy of the U.S.S.R. While welcoming this more reasonable approach of 
the Soviet Government to the problem of intercourse with non-Soviet states, 
sight should not be lost of the hostile propaganda which was directed 
against the United States as late as the closing months of 1952; this re- 
minder might serve as a counsel of caution in considering the new chapter ' 
which the Soviet Government seems to open in its relations with the West. 

The Sovetskoe Gosudarstvo i Pravo published in its December, 1952, issue 
(No. 12) an article entirely devoted to propaganda of hatred of the United 
States. Its author, Mr. E. Petrov, called it: “American Imperialists— 
Malicious Violators of the Regime of Prisoners of War” (pp. 48-61). To 
General Van Fleet is attributed the authorship of a proclamation to the 
United Nations troops im Korea in which he allegedly stated: 


This war is cruel; you should kill as many Asians as possible for the 
sake of your own lives.... Your hand should not tremble, if you 
see in front of you even a little boy, a little girl or an old man; kill 
them all—you will save yourself from death and will fulfill the duty 
of a soldier of the United Nations. (p. 50.) 


In the same vein the author continues: 


The occupation regime by the American imperialists in Korea has 
become one of the means of the mass extermination of the Korean 
people.... The American inquisitors have copied the example of 
their Hitlerite predecessors and have built up special crematoria where 
they burn the victims of their terror. ... The occupied territory of 
Korea has been covered with hundreds of American death camps where 
they proceed with the mass extermination of the Korean population. 
The victims of American terror are subject before final destruction to 
experimentation with various bacteriological and chemical means. 
Foreign journalists, who have visited those camps and are familiar 
with the Hitlerite concentration camps, note that the American oc- 
cupants have surpassed many times the ‘‘technique’’ of Himler and 


2Chairman of the Committee on International Law, Bar Association of the District 
of Columbia. 

3 Vice Chairman, Committee on Coordination with State and Local Bar Groups, Section 
of International and Comparative Law, American Bar Association. 
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Kaltenbrunner. Committing a gross violation of international law, 
the American imperialists openly lcot the country. They ship out 
factory and plant equipment, raw materials and consumers’ goods; 
what they have no time to ship out they destroy . . . (p. 50.) 


The American hangmen exterminate in the camps thousands of 
Korean and Chinese prisoners of war. They subject them to various 
bacteriological experiments. The newspaper Zhenminzhibao reports 
that prisoners of war in the American camps are subjected to monstrous 
tortures, are soaked with gasoline and set on fire, the beams of light 
from strong floodlights are concentrated on their eyes until the 
prisoners lose sight, their fingernails are pulled out, their bodies are 
burned with hot iron. Many prisoners of war are taken out to the 
open fields where they serve as shooting targets. Prisoners of 
war are kept in ‘‘special prisons’’ which' are chambers without light 
or fresh air and filled with horrible odor. There are also ‘‘steam 
prisons’’ where the victims are scalded to death. The same news- 
paper reports that during the first ten months of 1951 more than 
17,000 Korean and Chinese prisoners of war perished in the camps 
located in South Korea because of cruel treatment. The American 
High Command deported thousands of prisoners of war to use them 
for experiments with the atomic bomb. (pp. 52-58.) 


The American High Command . . . has organized in the camps baec- 
teriological and chemical laboratories where prisoners of war are used 
for experiments with the deadly germs of the plague and cholera. 
(p. 54.) 


These few excerpts demonstrate the general tone of the article which has 
been probably read by many lawyers not only, in the U.S.S.R., but also in 
the satellite and probably in some of the Asian countries. How many of 
them have been able to check on the ‘‘information’’ provided by the article? 

American international lawyers are treated in somewhat similar manner. . 
The Sovetskoe Gosudarstvo i Pravo, October, 1952 (No. 10), stated in an 
article devoted entirely to American lawyers (L. A. Modzhoryan, ‘‘Re- 
actionary Lawyers in the Service of the American Aggressors,’’ pp. 85-90) : 


In proportion to the evolution of the Organization of the United Na- 
tions, which was initially founded as a bastion of peace, towards its 
being transformed into a weapon of war,and a means of unleashing 
a new World War, the reactionary American Journal of International 
Law has been interpreting, more and more often and with an increas- 
ing insistence, the Charter of the United Nations in such a manner as 
to legalize and to justify aggression and aggressive wars. (p. 87.) 


The December, 1952, issue (No. 12) devoted 'eight full pages to the same 
subject (pp. 80-87). A few quotations will suffice to render the spirit of 
the article (G. Zadorozhnii, “The American Journal of International Law 
—a Preacher of International Brigandage and Lawlessness’’) : 


The American Journal of International Law is the loudspeaker of the 
State Department of the U. S. A. in dealing with the legal aspects of 
the foreign practice of American imperialism. Its basic significance 
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consists in “‘justifying’’ and covering up, with the help of rules of 
international law, foreign policy of the U. S. A. and in camouflaging, 
whenever it is possible and by all means, the aggressive nature of that 
policy, even at the expense of common sense.... The American 
Journal of International Law wages a systematic and dirty campaign 
of slander against the Soviet peace-loving foreign policy. Deliber- 
ately organizing a plot of silence around most important peace-loving 
acts of Soviet diplomacy, that Journal has recourse to all sorts of 
insinuations and incessantly spreads streams of lies and slanders 
against the movement of the partisans of peace and the whole camp 
of peace, democracy and socialism. A certain Kulski excels, from 
one issue to another, in his attacks on the Soviet science of interna- 
tional law, which defends the generally recognized principles and rules 
of international law and the ideas of peace, friendship and co-opera- 
tion among all nations and countries whatever regime they may belong 
to. Officially this Journal is considered to be the organ of the 
American Society of International Law whose members are not only 
all the fairly known American international lawyers, but also many 
among the most reactionary lawyers of the whole bourgeois world. 
In fact this Journal is the organ of the State Department of the 
U. S. A. whose direct instructions determine its views concerning the 
most important questions of American foreign policy. The direct re- 
lationship between the Journal and the State Department is evidenced 
by the fact that the first vice president of the Society is the well-known 
American diplomat, Philip Jessup, and the honorary President—the 
State Secretary o2 the U. S. A., Dean Acheson, who together with sev- 
eral outstanding officials of the State Department take an active and 
direct part in the activities of the Society and the Journal. The 
measure of the great importance attached to that Society and its 
Journal by the ruling circles of the U. S. A. was given by the re- 
ception which was offered by the President of the U. S. A. at the 
White House to the members of the Society who met in April of this 
year for their annual session. ... (p. 80.) 


The political face of the Journal is determined better than by any- 
thing else by the editorial comments which are short in contents but 
which are written by the editors of the Journal or the leaders of the 
Society. It is precisely in these editorial comments that is expressed 
in the most flagrant manner the openly aggressive and nihilistic ap- 
proach of American doctrine and practice towards international law. 


(p. 81.) 


After mentioning a few contributors to the JOURNAL by name: Charles G. 
Fenwick, former Ambassador of the Netherlands to the U. S. A, Van 
Kleffens, H. Kelsen, L. H. Woolsey, H. J. Morgenthau, and J. L. Kunz, the 
article concludes: ‘‘. . . American legal doctrine assumes the réle of the 
preacher of aggression and international lawlessness and of an open apolo- 
gist for the acts of briganddge committed by American imperialism.’’ 
(p. 87.) 

The November issue contains an article which actually deals with 
international law and defines the Soviet attitude concerning a few im- 
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portant aspects of that law. Its author is Mr. F. Ivanov, ana its title 
is: ‘‘The Fourth Session of the United Nations International Law Com- 
ae (Sovetskoe Gosudarstvo i Pravo, November, 1952 (No. 11), 
pp. 72-79). The author considers that there are two basic sources of 
current international law: (1) ‘‘The agreements among the Great Powers 
concluded during and after the Second World War (for instance, at 
Teheran, Crimea, and Potsdam) and also the Charter of the United Na- 
tions are the exceptionally important elements of contemporary interna- 
tional legislation.” (2) “Each statement of Comrade Stalin regarding 
questions of international policy and law should be the subject of mono- 
graphic research on the part of ee international lawyers of the countries 
belonging to the socialist camp.” (p. 72.) ' ; 

While Western lawyers may consider both propositions as debatable, - 
the Soviet author thinks that his Western colleagues have very black in- 
- tentions: ‘‘The imperialists try to use the [International Law] Commission 
for the criminal purpose of organizing the funeral of international law.” 
(p. 72.) The composition of the Commission does not please him at all: 


It is necessary to note, first of all, that the present composition of the 
Commission does not ensure the representation of all the most im- 
portant forms of civilization and of all the fundamental systems of 
law in the world. It suffices to point out, for example, that the Com- 
mission does not include the representative of the legal views and 
institutions of the great Chinese people whose true will is expressed 
in the organs of the Chinese People’s Republic. The participation in 
the Commission of a delegate of the ae: is obviously illegal. 


(p. 78.) 


Review of the work accomplished so far at the four sessions of the Com- 
mission provides the Soviet author with an opportunity of formulating 
the views of his own government: 

1. Arbitration. Soviet policy has not changed in this respect since 
the October Revolution. The Soviet Government has always been hostile 
to the concept of submitting international disputes to a court or a tribunal 
for a binding decision and has preferred either diplomatic negotiations or 
a deadlock to arbitration or judicial settlement. Therefore: 


Scelle’s draft concerning arbitration procedure is the result of the 
above-mentioned anti-democratic idea of a ‘‘World State.’’ Its author 
acquired a long time ago the reputation of being an ardent advocate 
of that cosmopolitan concept and an open adversary of the principle 
of sovereignty. Placing the question of arbitration at the head of the 
agenda of the International Law Commission proves that there is a 
tendency among the bosses cf the Commission, first, to distract the 
attention of the world community from:much more important problems 
of international law; secondly, to direct this attention hypocritically 
towards ‘‘the peaceful means for the settlement of disputes’’; thirdly, 
to achieve in fact such a system of international arbitration which 
would shield the impudent policy of the ruling circles of the im- 
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- perialist Powers, foremost the U. S. A., of interference in international 
disputes and of imposing their own will on the parties. The funda- 
mental defect of Scelle’s draft consists in its concept of the compulsory 
submission of disputes to arbitration contrarily to the principle of 
the autonomy of the parties and independently of their assent, thus 
promoting direct- interference in their mutual relations by the Inter- 
national Court of Justice of the United Nations; this interference 
could take place not only during the development of the arbitral pro- 

- ceedings, but alsc at the time of the formation of the arbitral tribunal 
itself, and even regarding the final settlement of the question as to 
whether there exists a dispute at all between the parties or whether 
a dispute-is liable to be settled by arbitration. All this is hypocritically 
camouflaged in the form of an international agreement which the 

. parties are free to conclude or not to conclude. (p.75) ` 


- The Soviet author concedes in the last sentence that Professor Seelle’s 


draft leaves to the states complete freedom to accept or reject compulsory ` 
arbitration and follows in this respect the pattern of the Optional Clause 
of the Statute of the International Court of Justice. If neither the Soviet 
Union nor any other state is forced to accept compulsory arbitration, it is 
rather difficult to share the indignation of Mr. F. Ivanov, who says: 


We find in this case one of the typical examples of the use of the in- 
ternational agreement by the imperialists and their learned footmen 
for purposes which ‘directly contradict the fundamental ideas-of in- 
ternational law as the law among equal and sovereign states. (p. 75.) 


l Anyhow, Mr. F. Ivanov shares the point of view of the Soviet member of 


the Commission, Professor F. I. Kozhevnikov, that Scelle’s draft is a step 
backward in the development of international law and is the expression of 
the reactionary cosmopolitan idea of world government (tbid.). Professor 
Scelle proved to be one of the most reactionary members of the Commission, 
because he upheld the primacy of international law over municipal law in 


` the discussion of the problem of nationality and statelessness (p. 76). 


2. Statelessness. The Soviet attitude towards any nyernational agree- 
ment is not very helpful : 


The Soviet concept regarding the. international regulation of state- 
lessness consists in considering that the conclusion of a general con- 
vention relating to the elimination or ređuction of statelessness is 
unrealistic under existing conditions. ` Such a convention would pre- 
sume a fundamental modification in many states of present legisla- 
tion concerning nationality. (Ibid. 


Mr. F. Ivanov does not like the method: of work of the Commission: ‘‘The 
development of its work, in particular at its fourth session, gives one a 
definite impression that some of its members aspire to obtain-at least super- 
ficial effect without attaching any importance to the scientific value of the 
results achieved.’’ (p.. 77.) 

3. Territorial waters. Since Soviet international lawyers deny the ex- 
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istence of any general rule limiting the width of territorial waters to three 
miles, it is not surprising to see Mr. F. Ivanov writing: 


It is quite obvious that the proposal made by the rapporteur [Pro- 
fessor François] to limit the width of the territorial waters to six miles 

. cannot be adopted. It is known that at the present time several states 
adhere to a larger width of territorial waters, and it is clear that this 
width may vary in different countries and under various conditions. 
For example, the U.S.S.R., the People’s Republic of Bulgaria and a 
few states of Central and South America, including Colombia and 
Guatemala, accept the width of twelve miles. (p. 77.) 


Reporting on the divergence of opinions among the members of the Com- 
mission, the Soviet author says: 


Lauterpacht defended particularly zealously the doctrine of the three- 
mile width of territorial waters which he considered as the basic 
proposition. But this completely obsolete point of-view evoked ob- 
jections on the part not only of the Soviet and Czechoslovak repre- 
sentatives, but also of some other members. For instance, the delegate 
of Columbia (Yepes) called the theory of the three-mile belt a super- 
stition and an idol which should be overthrown. ... 

The concept of the three-mile helt, as the so-called international rule 
which should serve as the basis for the determination of the width of 
territorial waters, is completely absurd. In fact it is only one of 
several points of view which has been supported mostly by English 
doctrine and practice; this is why the claims of endowing it with inter- 
national significance are naive. For instance, already in the thirties 
of the XIXth century the complete lack of foundation for such claims 
was pointed out in Russia... . It is untrue to say that the twelve- 
mile width of territorial waters is a rule of recent origin. For in- 
stance, in Russia this rule, founded on the earlier existing practice, 
was already established at the very beginning of the XXth century. 

International law determines, first of all, that the territorial 
waters are placed under the sovereignty of the coastal state. It es- 
tablishes, therefore, that the determination of the width of territorial 
waters represents the incontestable right of each sovereign state... . 
The width of the territorial waters is determined by the legislation of 
the coastal state—this is the categorical rule of contemporary inter- 
national law. ... Furthermore, it is obviously unacceptable and 
contrary to the laws of several states to erect into a universal rule, as 
is done by art. 22 of the draft, the proposition that the coastal state 
should not forbid the passage of foreign warships through its terri- 
torial waters or should not require for this passage its previous assent 
or its being notified in advance. (pp. 77-78.) 


Serious objections arise concerning art. 6 of the draft [of Professor 
François] which accepts the so-called ten-mile rule for the determina- 
tion of the length of the line to be drawn across a bay in the part 
nearest the entrance at the first point where the width does not exceed 
ten miles; this line is presumed to be the dividing line between terri- 
torial and inland waters. But it is known that this rule is not recog- 
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nized by many states. One must also bear in mind the decision of the 
International Court of Justice of December 18, 1951, concerning the 
Anglo-Norwegian dispute, where the Court denied the existence of- 
any such rule. (p. 77.) 


It is possible that the Soviet Government, while opposed to the ten-mile 
rule, would be more agreeable to the maximum line of twenty-four miles, - 
because Mr. F. Ivanov writes rather sympathetically: ‘‘In this respect it 
is interesting to note the proposal of El-Khoury (Syria) asking the Com- 
mission to pronounce itself in favor of a general principle according to 
which the demarcating line within bays should be equal to double the 
width of the territorial waters.’’ _(p. 78.) 
W. W. KULSKI 


PRIZE MONOGRAPH COMPETITION 


The International Committee of Comparative Law has offered for com- 
petition two prizes of $700 and $300, respectively, for the best monograph 
on the following subject: 


What is the nature, in the view of the. particular state selected, of 
the duties incumbent on it by reason of its membership of the Inter- 
national Community and especially of the United Nations and the 
Specialized Agencies; and by what-methods does it give effect to the 
obligations arising from such membership or from recommendations 
made by such bodies? ; 


The monograph should primarily describe the theory and practice of 
the state selected by the candidate, but it should also critically appraise 
that theory and practice with reference, for example, to those of other 
states or to general principles. 

The length recommended is from about 20,000 to 60,000 words. Mono- 
. graphs, which may be submitted in English, French, Spanish or Latin, 
should be typewritten and should reach the Secretary General of the Com- 
mittee at 2 rue Leon-Vaudoyer, Paris 7™*, France, before February 1, 1954. 
Further particulars of the competition may be obtained from the Sec- 
retary General at the above address.* 


* Announcement of competition made available by courtesy of International Informa- ` 
tion Administration, Department of State. 


JUDICIAL DECISIONS 


By Wurm W. BisHop, JR. 
Editor-in-Chief Elect 


Enemy property—effect of “freezing” on unlicensed attachments 


Orvis v. BROWNELL. 73 S.Ct. 596; 345 U., S. 183. 
United States Supreme Court, March 16, 1953. Jackson, J. 
l 


Before the war Japanese nationals were indebted to plaintiff and a third 
party was indebted to the Japanese nationals. On June 14, 1941, Execu- 
tive Order 8389,! blocking transfers of evidence of debt or interests in 
property, became applicable to Japanese nationals. Thereafter plaintiff 
commenced suit against the Japanese nationals, and in 1943 attached the 
credit owing to them from the third party, without obtaining any license. 
Plaintiff obtained judgment, but could not get a federal license permitting 
the third party to pay. Meanwhile in 1947 the Alien Property Custodian 
vested the credit, and it was paid over to the ‘Custodian. Plaintiff’s-claim 
was dismissed as a claim under §9(a) of the Trading with the Enemy Act, 
based on an interest of plaintiff in the property, but was left pending as a 
claim for payment of a debt under § 34 of the Act.2 Affirming judgment 
against plaintiff, the Court said in part: 


We are now called upon to decide . . ., whether the freezing order 
prevented a creditor from thereafter acquiring by attachment an 

“interest, right, or title’? in property such as will support a claim 
against the Custodian under §9%a) of the Act. We hold that the 
freezing order did have such an effect and that, while it recognized 
attachment liens insofar as they determined relationships between 
ereditor and enemy debtor, it did not permit the transfer of a property 
interest in the blocked funds which could be asserted against the 
Custodian. 

Admittedly, if the Japanese had made a voluntary unlicensed 
assignment, it could have created no property interest. Admittedly 
also, if ... [the third party], with or without the consent of its 
Japanese creditors but without federal license, had paid over the fund 
to these petitioners, they would obtain no such interest... . 


112 U.S.C.A. §95a, note; see 5 Fed. Reg. 1400. : 

2 Explaining the difference in effect, Justice Jackson said: ‘f. . . if the attachment and - 
judgment create an interest in the property which can be retrieved from the Custodian 
under §9 (a), the judgment will be paid in full. On the other hand, if it is only an 
allowable debt under §34, unless granted a priority it apparently will be paid only in 
part, since it appears claims against the Japanese nationals considerably exceed the ` 
funds in the Custodian’s hands.’’ 
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. . . The validity of the freezing order as an implementation of the 
Trading with the Enemy Act was sustained in Propper v. Clark, 387 
U. S. 472... and we adhere to that holding. Petitioners also con- 
tend that the Custodian was not given power, similar to that of a 
bankruptcy court, to ‘‘annul’’ liens and attachments. But the ques- 
tion is not whether a lien, concededly valid because obtained prior to 
the freezing order, may be ‘‘annulled’’ by the Custodian, but rather 
whether the freezing order prevented the subsequent acquisition, by 
attachment, of such a property interest as the Custodian would have 
to recognize under § 9 of the Act. Because of the supremacy of the 
Federal Government on matters within its competence, the freezing 
order, while permitting an attachment for jurisdictional and other 
state law purposes, prevented the subsequent acquisition of a lien which 
would bind the Custodian under § 9.3 


Norte: Also dealing with enemy property controls, see Berger v. Ruoff, 
195 F. (2d) 775 (Dist. Col., March 13, 1952) ; A. Gusmer, Inc. v, McGrath, 
196 F. (2d) 860 (Dist. Col., April 24, 1952); McGrath v. Agency of Char- 
tered Bank, 104 F. Supp. 964 (S. D. N. Y., May 9, 1952); Albert v, Me- 
Grath, 104 F. Supp. 391 (S. D. Calif., May 12, 1952) ; Public Administrator 
v. McGrath, 104 F. Supp. 834 (S. D. N. Y., May 21, 1952); Feller v. Mc- 
Grath, 106 F. Supp: 147 (W. D. Pa., June 5, 1952) ; International Silk Guild 
v. McGrath, 105 F. Supp. 766 (Dist. Col, June 27, 1952); Halbach v. 
Markham, 106 F. Supp. 475 (D. N. J., July 21, 1952) ; MeGranery v. Vort, 
199 F. (2d) 782 (Dist. Col., Oct. 13, 1952) ; Carr v. Yokohama Specie Bank, 
200 F. (2d) 251 (9th Ct., Nov. 14, 1952) ; Gazda v. U. 8., 108 F. Supp. 516 
(Ct. Cls., Dec. 2, 1952); F. A. R. Liquidation Corp. v. McGranery, 110 
F. Supp. 580 (D. Del.,-Feb. 24, 1953) ; Vamvakas v. Custodian of Enemy 
Property, [1952] 1 All Eng. L. R. 629 (Q. B. Div., Feb. 27, 1952). 

Brownell v. Edmunds, 110 F. Supp. 828 (W. D. Va., March 7, 1953), 
represents a case in which a bequest to members of a family alive in Ger- 
many at the termination of the war did not go to the Alien Property 
Custodian, the court pointing out that no interest vested until the termina- 
tion of the war, and that under the statute ‘‘the Alien Property Custodian 
is only authorized to vest in himself for the benefit of the United States, 
property of enemy nationals during the time of war.’’ 


Aliens—indefinite detention when other countries will not receive 
Suaveunessy v. U. S. px REL. Mezen. 73 S. Ct. 625; 345 U. S. 206. 
United States Supreme Court, March 16, 1953. Clark, J. 


An alien who had lived in the United States from 1923 to 1948 and had 
then gone to Europe to visit his dying mother in Rumania, had remained 
in Hungary 19 months, due to difficulty in getting an exit permit, and had 
come back to the United States in 1950 with a quota immigration visa. He 
was ordered excluded, without hearing, on the ‘‘basis of information of a 


3 Douglas and Frankfurter, JJ., dissented, and Clark, J., took no part in the case. 
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confidential nature, the disclosure of which would be prejudicial to the 
public interest.’’ When all efforts to effect his departure failed because 
of refusal of other countries to receive him, the District Court authorized 
his temporary admission on bond, permitting him to reside in Buffalo where 
he had lived previously. Reversing this decision, the Supreme Court held 
that he should remain on Ellis Island in custody, despite the Government’s 
refusal to divulge the evidence against him even im camera to the District 
Court. The Court said in part: 


Courts have long recognized the power to expel or exclude aliens as 
a fundamental sovereign attribute exercised by the Government’s po- 
litical departments largely immune from judicial control... . 

It is true that aliens who have once passed through our gates, even 
illegally, may be expelled only after proceedings conforming ‘to tradi- 
tional standards of fairness encompassed in due process of law... . 
But an alien on the threshold of initial entry stands on a different 

. footing... . 

Neither respondent’s harborage on Ellis Island nor his prior resi- ’ 
dence here transforms this into something other than an exclusion 
proceeding: Concededly, his movements:are restrained by authority of 
the United States, and he may by habeas corpus test the validity of his 
exclusion. ... 

To be sure, a lawful resident aen may not captiously be deprived 
of his constitutional rights to paeredura due process. Kwong Hat 
Chew v. Colding. 

. Unlike Chew ‘who with full security clearance and documenta- 
tion pursued his vocation for four months aboard an American ship, 
respondent, apparently without authorization or reentry papers, simply 
left the United States and remained behind the Iron Curtain for 19 
months. .. . In such circumstances, we have no difficulty in holding 
respondent an entrant alien or “assimilated to [that] status’’ for 
constitutional purposes... . 

It is true that resident aliens temporarily detained pending ex- 
peditious consummation of deportation proceedings may be released 
on bond by the Attorney General whose discretion is subject to judicial 
review. Carlson v. Landon, 342 U. S. 524 (1952). . . . An exclusion 
proceeding grounded on danger to the national security, however, 
presents different considerations; neither the rationale nor the statu- 
tory authority for such release exists. Ordinarily to admit an alien 
barred from entry on security grounds nullifies the very purpose of the 
exclusion. proceeding Congress in 1950 declined to include such au- 
thority in the statute.” 


1In Kwong Hai Chew v. Colding, 73 S. Ct. 472, 344 U. S. 590 (Feb. 9, 1953), the 
Court held than an. alien seaman, admitted as a lawful permanent resident, could not 
be excluded upon returning from a voyage, without a fair hearing, including notice of 
the charges against him and an opportunity, to be heard in opposition to them, despite 
the Attorney General’s attempt to exclude and deport him on the basis of confidential 
information the disclosure of which would not be to the publie interest. He was held 
to be ‘‘entitled to due process without regard to whether or not, for immigration pur- 
poses, he is to be treated as an entrant alien.’’ 

2 Black and Douglas, JJ., dissented. 
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Nore: Questions relating to bail in deportation proceedings were decided 
in U. S. ex rel. Schneider v. Esperdy, 108 F. Supp. 640 (S. D. N. Y., Dee. 
10, 1952); and U. S. ex rel. Yaris v. Esperdy, 202 F. (2d) 109 (2d Cir., 
Feb. 11, 1953). Hetkkila v. Barber, 73 S. Ct. 603, 345 U. S. 229 (March 16, 
1953) ruled that habeas corpus was the only means of questioning the At- 
torney General’s decisions in deportation cases, the Administrative Pro- 
cedure Act not applying. Other deportation questions, largely procedural, 
arose in Ng Lin Chong v. McGrath, 202 F. (2d) 316 (Dist. Col., July 3, | 
1952); U. S. ex rel. McKenzie v. Savoretti, 200 F. (2d) 546 (5th Cir., Dec. 
10, 1952) ; In re Yaris, 109 F. Supp. 921 (S. D. N. Y., Dec. 26, 1952) ; 
Galvan v. Press, 201 F. (2d) 302 (9th Cir., Jan. 9, 1953); U. S. ex rel. 
Athanasopoulos v. Reid, 110 F. Supp. 200 (Dist. Col., Feb. 18, 1953); U. S. 
ex rel. Ciannamea v. Neelly, 202 F. (2d) 289 (7th Cir., Feb. 18, 1953) ; U. 5S. 
ex rel. James v. Shaughnessy, 202 F. (2d) 519 (2d Cir., March 11, 1953). No 
danger of physical persecution in deportation to Yugoslavia was found in 
U. S. ex rel. Miletic v. District Director, 108 F. Supp. 719 (S. D. N. Y., 
Nov. 5, 1952). l 

In Lee Mon Hong v. McGranery, 110 F. Supp. 682 (N. D. Calif., March 
12, 1953), evidence sustained the contention of citizenship jure sanguinis, 
while such evidence failed in Mar Gong v. McGramery, 109 F. Supp. 821 
(S. D. Calif., Dee. 15, 1952) ; Ly Shew v. Acheson, 110 F. Supp. 50 (N. D. 
Calif., Jan. 12, 1953) ; Lew Mun Way v. Acheson, 110 F. Supp. 64 (8. D. 
Calif., Feb. 2, 1953). The Chinese-born son of an American citizen did 
not lose citizenship by failure to take up residence in the United States 
before reaching the age of 16, when the failure was shown to be due to de- 
lays in the U. S. Consulate General in Hong Kong in processing a passport 
application ; Hong v. Acheson, 110 F. Supp. 48 (D. Hawaii, Nov. 29, 1951), 
and 110 F. Supp. 60 (N. D. Calif., Jan. 22, 1953). 

Naturalization was denied an alien convicted on six perjuries, in Jew 
Sing v. U. K., 202 F. (2d) 715 (9th Cir., Feb. 17, 1953), and to a neutral 
alien who claimed exemption from the draft during the war, under the 
mistaken belief that he would lose his Swedish citizenship by American 
military service, in Mannerfrid v. U. K., 200 F. (2d) 780 (2nd Cir., Dec. 8, 
1952). The child of a Chinese person already in Hawaii at the time of the 
1898 annexation to the United States was held entitled to naturalization as 
a lawful permanent resident, in U. S. ex rel. Kwai Tim Tom, 201 F. (2d) 
595 (9th Cir., Jan. 27, 1953). On cancellation of naturalization, see U. 8. 
v. Charnowola, 109 F. Supp. 810 (E. D. Mich., Jan. 22, 1953) ; and U. 8. v. 
Lustig, 110 F. Supp. 806 (S. D. N. Y., March 19, 1953). 

In Gaudio v. Dulles, 110 F. Supp. 706 (Dist. Col., Feb. 19, 1953), the 
court bowed: to authority, despite its contrary beliefs, in holding that a 
person, born in the United States in 1916 of naturalized Italian parents 


” and taken to Italy at the age of 5, did not lose American citizenship by pro- 


longed residence abroad. In Talbot v. Acheson, 110 F. Supp. 182 (Dist. 
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Col., Jan. 30, 1951), a naturalized citizen was held not to lose his citizenship 
by five years’ residence in a foreign country when he had returned to the 
United States during that period for several months to look for work, and 
had gone abroad again on a new contract. In Lehmann v. Acheson, 109 F. 
Supp. 751 (E. D. Pa., Feb. 6, 1953), expatriation resulted from military 
service and taking an oath of allegiance to the other country of which the 
person was a naticnal; but this did not occur when adequate showing of 
duress was made, in Acheson v. Maenza, 202 F. (2d) 453 (Dist. Col., Feb. 
12, 1958), and Pandolfo v. Acheson, 202 F. (2d) 38 (2d Cir., Feb. 13, 1953). 

Lutwak v. U. 8., 73 8. Ct. 481, 344 U. S. 604 (Feb. 9, 1953), involved con- 
victions of violations of the immigraticn laws through Porous marriages 
abroad to citizens in order to bring in the aliens as ‘spouses.’ 


Foreign states as plaintifs 
Pane-Tsu Mow v. Repusiic or Curva. 201 F. (2d) 195. 
U. S. Court of Appeals, Dist. of Col., Nov! 20, 1952. Fahy, Ct. J. 


Affirming the decision below + that the Republic of China could bring an 
action against one of its employees for an aceouniine; the court said in 
part: 


The issues posed by defendants as to who is preSident of the Re- 
public of China and the propriety of the court below acting so as to 
enforce indirectly the penal laws of China,'do not affect our conclusions 
as to jurisdiction and the adequacy of basis for interlocutory relief. 
The Republie of China itself, not its president, is the plaintiff. Its 
status to sue... is unaffected by controversy over the presidency. 
Mr. Koo, who defendants say is responsible for the action, is plaintiff’s 
recognized Ambassador. . . . And if, as we think is the case, basis for 
the interlocutory relief is present, then such relief need not be withheld 
because in some sense it may be described as a substitute for penal 
action. 


Governments-in-exile—effect of decrees on territory under enemy oc- 
cupation 

STATE OF THE NETHERLANDS v. FEDERAL eee BANK or New York. 
201 F. (2d) 455. 

U. S. Court of Appeals, Second Circuit, J auair 21, 1953. Clark, Ct. J. 


During the German occupation of The Netherlands German authorities 
had seized bearer bonds issued by American corporations and owned by 
Netherlands nationals, after the issuance of Decree A-1 on May 24, 1940, by 
the Netherlands Government-in-Exile in England. They had been sold 


1101 F. Supp. 646; digested in this JournaL, Vol. 46 (1952), p. 557. See also Re- 
public of China v. Pang-Tsu Mow, 105 F. Supp. 411 (Dist. Col., April 19, 1952), dismis- 
sing a counterclaim for libel and for conversion brought by defendant against. the Re- 
public of China, in this litigation, on the ground that the counterclaim did not arise out of 
the same transaction as that on which plaintiff sued. 
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on the black market in Paris in 1948 by an agent of the German Govern- 
ment, came into the hands of a Swiss firm, and in 1947 were bought from 
the latter by an American citizen who violated United States foreign funds 
controls in his purchase. They were taken from the American upon his 
return to the United States, and deposited with the bank, as required by 
law. The District Court held that neither The Netherlands nor the Ameri- 
can purchaser had title to the bonds.2_ On appeal the court held that the 
American had no valid title, both because of his violation of the foreign 
funds controls and because he was not a ‘‘holder in due course’’; but it 
reversed the decision as to the State of The Netherlands and gave judgment 
in its favor. 

The court relied heavily on Anderson v. N. V. Transandine Handelmaat- 
schappij, 289 N. Y. 9, 48 N. E. (2d) 502 (1942), upholding Decree A-1 
as applied to property in'the United States belonging to a Netherlands 
national. Judge Clark said: 


We deem the Anderson holding an accurate statement of the law 
we should apply in the present case. It was thoroughly in accord with 
the international policy of our government; and, although the con- 
trary was vigorously urged, it appears to us still a correct exposition of 
our policy. Thus press releases issued by the United States Depart- 
ment of Staté on January 19, 1951, and by the Department of Justice 
on the same day and as recently as October 4, 1951, all recognize the 
right of the Netherlands Government to claim looted securities held 
in the United States. 

The ground upon which the district court held the Anderson rule 
inapplicable was that it concerned securities held in the United States, 

_ while the bonds here involved were held in the Netherlands at the 
time Decree A-1 was enacted. But this fact is not of decisive signifi- 
cance. The physical location of bonds does not determine their situs 
for all purposes.? ... Of course we would endeavor to protect the 
rights of the original Dutch owners or their legitimate assignees to 
ultimate possession of their Nazi-confiscated securities if they were left 
to secure their cwn property as best they could. But it seems clearly 
preferable to recognize the claim to protective possession by this plain- 
tiff under its obligation to act only for the conservation of the rights 
of the former owners than to force the possibly complicated unscram- 
bling of these rights upon American courts.® 

. as applied to the problems occasioned by the looting of securi- 
ties by a conquering power, we believe the domicile of the corporate 
debtor is a much more significant point of contact than the location 
of the bond instrument. See 50 Mich. L. Rev. 1057, 1066. 


199 F. Supp. 655 (S.D.N-Y., May 14, 1951), digested in this Journat, Vol. 46 
(1952), p. 149. An earlier decision in the same case by Judge Medina had upheld the 
application of The Netherlands Decree A-1. See 79 F. Supp. 966 (8.D.N.Y., Sept. 30, 
1948). 

2 Discussing Cities Service Co. v. MeGrath, 342 U. 3. 330 (Jan. 28, 1952), decided after 
_ the District Court judgment in the principal case. 

3 Citing note, 100 Univ. Pa. L. Rev. 764 (1952). 
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‘The Netherlands decree should be given effect, however, even if the 
situs of these bonds were deemed inseparable from the certificates. The 
district court based its decision to the contrary on the theory that inter- 
national law bars recognition of such an enactment by an absent 
sovereign over property located within its occupied territory. The 
traditional sources of international law—treaties, precedent, custom, 
and commentary—are somewhat meager and not completely decisive 
on this issue. But modern authority as we view it points to the en- 
forceability of this decree under international law. 

The nineteenth century American view that military conquest com- 
pletely displaced the sovereignty of the prior possessor, see, e.g., United 
States v. Rice, 4 Wheat. 246 ... ; Fleming v. Page, 9 How. 608... , 
was substantially modified by the Regulations respecting the Laws and. 
Customs of War on Land, ratified by the United States as an annex 
to the Fourth Hague Convention of 1907; 36 Stat. 2277, 2295. Since 
the adoption of these Regulations it is generally agreed that the oc- 
cupant does not succeed to sovereignty over the occupied territory, but 
has only limited administrative authority. 6 Hackworth, Digest of 
International Law 385-6; Oppenheimer, Governments and Authorities 
in Exile, 36 Am. J. Int’] L. 568, 571. Article 43 of the Regulations 
specifies that authority as follows: ‘‘The authority of the legitimate 
power having in fact passed into the hands of the occupant, thé latter 
shall take all the measures in his power to restore, and ensure, as far 
as possible, public order and safety, while respecting, unless absolutely 
prevented, the laws in force in the country.” The word ‘‘safety’’ in 
this article is not a literal translation of ‘‘la vie publique,’’ the ex- 
pression used in the original French version, and a somewhat broader 
concept may have been intended. Schwenk, Legislative Power of the 
Military Occupant under Article 48, Hague Regulations, 54 Yale L. J. 
393; the author of this article suggests that ‘‘civil life’’ would more 
accurately reflect the intent of the draftsmen. Jd. at 393, n.l. Be 
that as it may, the occupant’s legitimate legislative authority is limited 
to necéssary administrative measures, see Aboitiz & Co. v. Price, D. C. 
Utah, 99 F. Supp. 602, and is circumscribed by various other provisions 
in the Regulations, of which the prohibition against confiscation of pri- 
vate property is the most directly relevant here. See Comment, The 
Law of Belligerent Occupation in the American Courts, 50 Mich. L. 
Rev. 1066, 1071; Note, 65 Harv. L. Rev. 527. 

While it is clear that the pre-occupation laws outside the legitimate 
scope of the occupant’s control remain in force, Hague Regulations, 
Art. 43; Schwenk, supra at 406, the effectiveness of the absent sover- 
eign’s new legislation is not quite as certain. The Hague Regulations 
do not explicitly deal with this problem. Several foreign courts have, 
however, considered the issue; and, so far as we have been able to find, 
only those of Greece have refused to give effect to enactments of the 
legitimate sovereign applying to the occupied territory. See Occupa- 
tion of Cavalla, Greece: Court of Thrace (1930), Annual Digest 1929- 
30, No. 292. All the others recognize the validity of such legislation.* 


4 Here the court cited Agrocide v. Arsocid, Holland, Court of Appeal, The Hague 
(1946), Annual Digest 1947, No. 142; Public Prosecutor v. Reidar Haaland, Norway, 
Supreme Court, Appellate Division (1945), Annual Digest 1943-45, No. 154; Re 
Hoogeveen et al., Belgium, Court of Cassation (1944), Annual Digest 1943-45, No, 148; 
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. Pitted against the array of precedent cited, the Cavalla case does 
not seem to us to merit the reliance the district court placed upon it. 
In support of its decision, the court below also pointed to a dictum in 
the De Nimal case to the effect that hostile measures aimed at combat- 
ting the occupant and hampering his rule would not apply to occupied 
territory. Such a limitation appears quite reasonable, indeed es- 
sential; but rather than suggesting the ineffectiveness of the Nether- 
lands decree, it supports our contrary conclusion. Obviously, absentee 
legislation intended: to interfere with the ocecupant’s legitimate rule 
should not be given effect. Otherwise the authority vested in the oc- 
cupying power by Article 43 of the Hague Regulations would become 
nugatory. Mere hostility to the occupant should not, however, in- 
validate the absent sovereign’s enactments. To have such an effect the 
hostile legislation must be directed against those aspects of govern- 
ment control waich international law vests in the occupant. In short, 
the legitimate sovereign should be entitled to legislate over occupied 
territory insofar as such enactments do not conflict with the legitimate 
rule of the occupying power.®.. . 
. . the commentators do not view international law as precluding 
all recognition of absentee decrees; and our own interpretation recon- 
- ciles the Hague restrictions on the occupant with the need for con- 
tinuous legislation in all fields of government control. 

In view of the vagueness of Article 43, it may occasionally be dif- 
ficult in a particular case to determine where the occupant’s authority 
ends and that of the absent sovereign begins. But that determination 
is greatly simplified here by Article 46 of the Hague Regulations, 
prohibiting confiscation of private property by the occupant. Decree 
A-1 was aimed directly at preventing or at least discouraging such 
illegal seizure; hence, while unquestionably a ‘‘hostile’’ measure, it 
merely implemented a restriction apon the occupant, rather than inter- 
fered with his legitimate rule. ... The fact that this decree put 
purchasers of foreign securities on “notice to exercise greater care in 
ascertaining their vendor’s title than is ordinarily required does not 
seem to us a sufficient interference with the occupied nation’s economic 
life to render the measure invalid. Nor should we deny enforcement 
simply because the decree was not so successful in accomplishing its 
purpose of preventing enemy looting as its authors may have wished; 
such enactments would become all the less effective in the future if we 
were to refuse recognition here. Since Decree A-1 does not conflict 
with any legitimate legislation or regulation of the occupant or with 
our own public policy, we see no reason why it should not be given 
effect in the present case. See 65 Harv. L. Rev. 1463, 1464. This con- 


Stasiuk and Jagnycz v. Klewec, Poland, Supreme Court, Third Division (1927), Annual 
Digest 1927-28, No. 380; De Nimal v. De Nimal, Belgium, Court of Appeal of Brussels 
(1919), Annual Digest 1919~22, No. 311, 

5 Here the court quoted briefly from McNair, ‘‘Municipal Effects of Belligerent Oc- 
eupation,’’? 57 L. Q. Rev. 33, 73 (1941); Feilchenfeld, International Economic Law of 
Belligerent Occupation (1942), p. 135; and Stein, ‘‘ Application of the Law of the Absent 
Sovereign in Territory under Belligerent Occupation: The Schio Massacre,’’ 46 Mich. 
L: Rev. 341, 362 (1948). 

6 Citing Stein, ‘‘United States: Recovery of Property Confiscated by Enemy Occu- 
pant,’? 1 Am. J. Comp. L. n (1952) 261, 266. -` 
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clusion receives further support from the fact that, so far as appears, 
the claim of the Netherlands does not compete with any valid rights 
of United States residents. 

We may add that the conclusion to which we find ourselves impelled 
by current doctrines of international law seems to us more necessary 
and appropriate to the world to which we have come than the mid- 
nineteenth century view followed below. | 


Effect of foreign decrees nationalizing enemy property 
CaprroL Records v. Mercury Recorp Corp. 109 F. Supp. 330. 
U. S. District Court, 8.D.N.Y., Sept. 26, 1952. Leibell, D. J. 


In 1948 the German firm, Telefunken, made ‘a contract with plaintiff by 
which plaintiff acquired the right to import certain Telefunken matrices 
and manufacture therefrom phonograph records for sale in the United 
States and the Western Hemisphere, this contract being approved by the 
Joint Export-Import Agency in the United States sector of Berlin. During 
the Nazi German control of Czechoslovakia, Telefunken had authorized -a 
Czech firm to manufacture records frorn these same matrices, and in 1945 
Czechoslovakia confiscated and nationalized certain German property in 
Czechoslovakia, including the rights in these records, which were trans- 
ferred to the Czechoslovakian instrumentality called ,‘‘Gramophone.”’ 
Gramophone in 1947 made these matrices of Telefunken recordings avail- 
able to defendant, for use in the United States in the manufacture and 
sale of records. Plaintiff brought an action against defendant seeking to 
establish plaintiff’s rights in the United States with respect to the Tele- 
funken recordings. Decreeing in favor of plaintiff, the court held that 
Telefunken had property rights in the recordings themselves, since the 
laws of Germany, Czechoslovakia and New York recognized artistic per- 
formances as property, which could be protected from unfair competition. 
The court said in part: 


The confiscation of the circular metal discs, known as matrices, did 
not invest the Czechoslovakian government with the right to reproduce 
records from the matrices and distribute them beyond the Czecho- 
slovakian borders, or to license others situated beyond the Czecho- 
slovakian -borders to reproduce records from the said matrices loaned 
to them for that purpose. . Of course, Czechoslovakia, as a Sover- 
eign, could through its instrumentality . . . manufacture records from 
the matrices in Czechoslovakia and distribute them within its own 
territory. Its own courts would recognize and enforce that right. 
But the courts of another nation would not have to recognize any such 
claimed right because the possession of thé matrix did not carry with 
it the right to the performance, which was with Telefunken in Ber- 
lin. . 

But once Czechoslovakia through its national agent Gramophone 
attempted to extend its self-created monopoly beyond its borders and 
to exercise its right to produce phonograph records from the matrices 


ua 
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in foreign countries, it was open to a challenge from either Telefunken 
or from anyone claiming to exercise Telefunken’s right to produce pho- 
nograph records from a Telefunken matrix. Unless the provisions of a 
treaty made by Czechoslovakia with Germany or of a treaty to which 
the United States was a party gave Czechoslovakia the right to use the 
matrix in the United States to manufacture phonograph records, 
Czechoslovakia could not give itself that right and have it recognized in 
the courts of the United States. 


No such right could be implied from the Paris Agreement on Reparations 
signed January 24, 1946, to which Czechoslovakia and the United States 
were both parties, particularly as a connected agreement on conflicting 
claims to German assets provided that: 


The assertion of custodian control over a German enemy interest in 
property within the territory of one party shall not be deemed to have 
destroyed the German enemy interest in property within the territory 
of another party. 


This the court interpreted to mean that: 


the Czechoslovakian seizure of the matrices of Telefunken in Czecho- 
slovakia could not destroy the rights which the Military Control Coun- 
cil had over assets of Telefunken within the sector of Berlin which was 
under the control of the United States Military. No signatory to the 
treaty of Paris could assert through certain German enemy assets it 
may have seized, any additional rights which were part of the German 
enemy assets within the territory controlled by the Joint Military Con- 
trol Council.? 


18ee Dept. of State Bulletin, Vol. 18, p. 12. 

2 Pointing out that the case did not turn upon the Communist character of the present 
Czechoslovak Government, the court said: ‘‘The Communistic regime now in control of 
the government of Czechoslovakia has been recognized by the United States, at least 
to this extent that the two governments maintain diplomatic relations. We may dis- 
approve and abhor many of the things the present government of Czechoslovakia has 
done and reject communism and all its works, but that has nothing to do with the issues 
in this case. The manner in which the decrees or edicts were made or issued may not be 
our idea of enacting legislation, but if that is the way they do those things under their 
form of government, we give it effect in our courts.’’ 

See also Perutz v. Bohemian Discount Bank in Liquidation, 304 N. Y. 533, 110 N. E. 
(2d) 6 (Jan. 9, 19583), holding that a Czechoslovak foreign exchange control law 
prevented payment by a Czechoslovak bank of a pension to a former employee, in which 
the court said: ‘fA contract made in a foreign country by citizens thereof and intended 
by them to be there performed is governed by the Jaw of that country. . . . Our courts 
may, however, refuse to give effect to a foreign law that is contrary to our public 
policy... . But the Czechoslovakian currency control laws in question cannot here be 
deemed to be offensive on that score, since our Federal Government and the Czecho- 
slovakian Government are members of the International Monetary Fund established by 
the Bretton Woods Agreement Act.’’? For the contrary view of the Appellate Division, 
seo 110 N. Y. S. (2d) 446 (Ist Dept., Feb. 18, 1952). 
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Immunity—corporation controlled by foreign government 

In RE INVESTIGATION OF WORLD ARRANGEMENTS WITH RELATION TO THE 
PRODUCTION, TRANSPORTATION, REFINING & DISTRIBUTION oF PETRO- 
LEUM. 13 Fed. R. Dec. 280. i 

U. S. District Court, Dist. of Col., Dee. 15, 1952. Kirkland, D. J. 


In connection with the special grand jury investigation of possible vio- 
lations of the American anti-trust laws by, oil companies, voluminous 
subpoenae duces tecum were served on the companies, including Anglo- 
Iranian Oil Co., Ltd. The latter claimed sovereign immunity because of 
the extent of British Government ownership (approximately 35% of total 
capital) and control (the majority of voting rights in the company). 
Ordering the subpoena quashed with respect ‘to Anglo-Iranian, the court 
said in part: 


In determining whether or not a given corporation is an instru- 
mentality of its government it is not material whether the government 
owns all the stock . . .`; none of the stock ... ; or only part of the 
stock... . The British Government, although having only slightly 
better than one-third of the capital investment of Anglo-Iranian, con- 
trols the corporation by reason of its ownership of the greater portion 
of the voting stock. However, of far more potency»is the object and 
purpose of the corporation. Anglo-Iranian came into being as the 
result of an agreement between Anglo-Persian Oil Company, Ltd., 
and the British Government in the year 1914. The latter acquired 
its interest in this company to insure a proper supply of petroleum, 
erude oil and other products for the British Fleet. 

Britain’s Navy, in past wars, has proved itself to be one of the island- 
kingdom’s main bulwarks of defense against aggression. The supply- 
ing of oil to insure the maintenance and: operation of a naval foree— 
and in this day and age, an air force—is certainly a fundamental 
government function serving a public purpose, See Berizzi Bros. v. 
The Pesaro, 1926, 271 U. S. 562. . 

This court notes that one of Great Britain’ s contentions before the 
International Court of Justice in 1951, with regard to the Iranian Oil 
disputes, was that the agreement of 1933 between Iran and the Anglo- - 
Iranian Oil Company was in effect a treaty or convention between 
two sovereign states and therefore the International Court of Justice 
did have jurisdiction over the controversy. ... 

This court is of the impression that the corporation, Anglo-Iranian 
Oil Company, is indistinguishable from the Government of Great 
Britain. Dexter & Carpenter v. Kunglig Jarnvagsstyrelsen, 2 Cir., 
1980, 43 F. 2d: 705 (Since the corporation and the Government of 
Sweden are one and the same, immunity should be granted) ; Bradford 
v. Dir. Gen. of Railroads of Mexico, Tex., Civ. App., 1925, 278 S. W. 
251. (Since the railroad is operated by agency of government, suit is 
against the state itself) ; Mason v. Inter-colonial Ry. of Canada, 1908, 
197 Mass. 349 . (Suit i is virtually against the sovereign of a foreign 
ae and United States of Mexico v. Schmuck, 1944, 293 N. Y. 264 

. (the court allowed a Mexican corporation, operating an expro- 


g 
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priated oil field, to exercise the right of a friendly sovereign and held it 
was ‘‘immune’’ from suit in the United States). 

To cite a foreign sovereign into an American Court for any com- 
plaint against him in his public capacity is contrary to the law of 
nations. . . . All the reasons for immunity which are the basis of the 
doctrine in international law as incorporated into our law exist herein. 
There is the same necessity for reciprocal rights of immunity, the 
same feelings of injured pride if jurisdiction is sought to be exercised, 
the same risk of belligerent action if government property is subse- 
quently seized or injured. . 

The consequences of a successful prosecution of Anglo-Iranian here 
would in reality be to charge and find the British Government guilty 
of violating a law of the United States, which imposes criminal pen- 


- alties. 


This court has compared United States v. Deutsches Kalisyndikat 
Gesellschaft, D. C., 31 F. 2d 199 where it was held a suit by the United 
States Government to enjoin violations of antitrust laws was maintain- 
able against a corporation organized: under the general corporation law 
of France and in which France owned eleven-fifteenths of the capital 
stock. However, the French Government was involved in a commercial 
venture, entirely divorced from any governmental function. There 
is a vast distinction between a.seafaring island-nation maintaining a 
constant supply of maritime fuel and a government seeking additional 
revenue in the American markets and causing a direct injury in the -` 
United States to our domestic commercial structure. 

The English Government has expressed its position in this matter 
in a note signed by the Honorable Anthony Eden, Her Majesty’s 
principal Secretary of State for Foreign Affairs, and in a letter signed 
by the Honorable Geoffrey Lloyd, Minister of Fuel and Power, which 
passed: through the State Department without comment or instruction ; 
the purport of both writings is a clear and positive indication that 
Great Britain is seeking full protection of her interests; embraces a 
claim of sovereignty and asserts her privilege of immunity. The sig- 


` nificance is unmistakable. In argument both sides have agreed that 


the interpretation of the correspondence is a judicial function and does 
not depend for finality upon advice or interpretation from the execu- 
tive. Accordingly, sovereign immunity is extended to Anglo-Iranian 
and the subpoena served upon this company is quashed. 


Effect given U. 8. occupation decrees in Germany 

Kenr Jewzury Co. v. Kæreg. 119 N. Y. S. (2d) 242. 

N. Y. Sup. Ct., New York County, Nov. 10, 1952. Wasservogel, 
Spec. Ref. 


Plaintiff sued for breach of warranties and fraud in a patent license 
agreement under which defendant, brother of a German inventor of a 
watch band, gave plaintiff exclusive rights to manufacture and sell the 
Invention in the United States. In 1948 defendant claims to have obtained 
an assignment of the American rights to the invention from his brother; but 
the court held that the brother had failed to comply with the United States 
Military Government laws applicable to him as a resident of the American 
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Zone in Germany. The court rejected defendant’s contention that such 
laws ‘‘have no extraterritorial effect and may not be applied by the courts 
of this State,” saying: 


The Court is of the opinion that such laws must be recognized as 
binding on it by virtue of their being expressions of the prevailing’ 
basic policy of the United States in Occupied Germany. See U. S. v. 
Pink, 316 U. S. 208. . . . It is clear that Law No. 53 and Law No. 53” 
Revised were adopted by the United States Military Government in 
occupation of the American Zone of Germany in order to forestall any 
movement of assets from Germany without a corresponding movement 
of foreign exchange assets into Germany. Our government adopted 
this policy in order to make Germany self-sufficient economically and 
further to obviate.some of the expenses of occupation. . . . These laws 
were promulgated by the United States Military Government in aid of 
our foreign policy and particularly in ‘aid of the entire plan for 

. Western Defense. Defendant’s suggestion that courts in the United 
States should refuse to enforce such laws would inevitably result in 
judicial interference in the delicate sphere of international coopera- 
tion for mutual defense. A judicial declaration by the courts of New 
York that these enactments are not effective in this State would thereby 
affect the economic and political fabric of mutual security. 

It is a fundamental principle of law that the validity of an instru- 
ment and the capacity of the parties to contract are determined by the 
law of the place where the instrument was made... . It cannot be 
disputed, therefore, that at least in Germany, Law No. 53 and Law No. 
58 Revised rendered void any transfer of United States patent rights 
from a resident of the United States Zone to a nonresident unless ap- 
proval of the transfer were obtained from the Military Government 
authorities or their designee. . . . Under ordinary principles affecting 
a conflict of laws, it necessarily follows that the assignment, being 
invalid in Germany, the situs of the transfer, it would be void in the 
State of New York. i 


Sovereign immunity—action in effect against state not named as de- 
fendant a 

FRAziER v. Hanover Bank. 119 N. Y. S. (2d) 319. 

N. Y. Supreme Court, New York County, Jan. 27, 1953. Walter, J. 


Plaintiff sued defendant bank seeking to compel defendant to deliver 
certain scrip certificates of the Republic of Peru to plaintiff and others of 
a class, instead of to all bondholders as defendant was directed by Peru. 
Defendant’s motion to vacate service and strike the complaint was granted 
on the basis of Peru’s sovereign immunity, it app2aring by a representation 
from the United States Attorney that the Peruvian Ambassador had asked 
the Department of State that immunity be upheld, and that the Department 
had. ‘‘recognized and allowed’’ the claim of immunity. The court said, in 
part: 


ns 
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I take it for granted, of course, that the State Department has not 
gone outside the scope of its proper functions and attempted to de- 
termine that this particular action is in effect a suit against Peru, that 
its ‘‘recognition and allowance of the Peruvian Ambassador’s claim 
of immunity’? means no more than that Peru is recognized by the State 
Department as a foreign sovereign which has and should be accorded 
such immunity from suit as a sovereign has under international law, 
and that there hence is still open for judicial determination the ques- 
tion whether or not this particular action actually does require an 
adjudication of a claim against a sovereign to such an extent and in 
such manner as to make it one in which the court cannot proceed 
without violating Peru’s sovereign immunity. ... 

Defendant of course has no personal immunity of its own, and it of 
course cannot escape responsibility for its acts by asserting that it 
performs the acts at the direction of a foreign sovereign. Conversely, 
however, the fact that plaintiff names as sole party defendant an 
agent of Peru, instead of Peru itself, and is able to effect service of the 

- summons upon that agent, does not enable plaintiff to obtain an 
adjudication of a claim against Peru in the face of Peru’s assertion 
of its sovereign immunity. 

In the end, therefore, the question is whether this action is in sub- 
stance an action against Peru in the sense that it seeks an adjudication 
of a claim against Peru or involves specific property in which Peru 
claims an interest. f 

. . . It seems to me plain .. . that by this action plaintiff is seeking, 
first, to establish that Peru made the contract.he claims and then, to 
compel Peru, against its will, to abide by that contract; and that is 
precisely such an adjudication of a claim against a sovereign as sover- 
eign immunity precludes. . , 

.. . what plaintiff is here trying to do is to obtain an adjudication 
that Peru has contracted in a certain way with respect to its property 
and then compel compliance with that contract. Such an adjudication 
could not be made without Peru’s presence, and it is that presence 
which Peru’s sovereign immunity prevents the court from obtaining. 


Immunities—member of ‘Observer’? Delegation to United Nations 
Pappas v. FrAnciscr. 119 N. Y. S. (2d) 69. 
N. Y. Supreme Court, Kings County, Feb. 6, 1958. Cohen, J. 


Defendant’s motion to strike the complaint in a civil action was unsuc- 
cessful when he was shown to be merely a member of the staff of the Italian 
“Observer” at the United Nations. The court held that he would have 
the benefits of the International Organizations Immunities Act of 1945, 
limited to immunity for official acts, but that did not cover this suit. The 
court quoted a letter from the Acting Chief of Protocol of the United 
Nations concerning representatives of non-member nations maintaining 
observers’ offices in New York, in which it was said that: ‘‘The Head- 
quarters Agreement does not mention the observers’ category and up until 


506 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


now the agreement has not been interpreted to, sont diplomatic immunity 


_ on such persons and/or members o their Kar ra i 


Bequests to foreign heirs—validity of sidte Regulations 
In ke Brarer’s Estare. 111 N. E. (2d) 424, 
New York Court of Appeals, March 5, 1953. Fuld, J. 


A New York resident died in Czechoslovakia in the fall of 1945, be- 
queathing her entire estate (a savings account'in a New York bank) to her 
sister, a national and resident of Hungary.: In settling the estate, the 
Surrogate ordered that the bequest be deposited with the Treasurer of the 
City of New York for the account cf the legatee and prohibited further 
withdrawals except on court order. This was, in accord with § 269 of the 
New York Surrogate’s Court Act, ordering such disposition of property 
‘Where it shall appear that a legatee . . . would not have the benefit or 
use or control of the money or other property due him, or where other 
special circumstances make it appear desirable that such payment should be 
withheld.’ The Consular Section of the Hungarian Legation appeared as 
attorney in fact for the legatee, and appealed. Affirming, the court said 
in part: ‘ . 


Contrary to appellant’s contentions, that, statute [§ 269] is valid; it 
may not be stricken as unconstitutional, upon the ground (1) that 
subsection (b) of section 5 of the federal Trading with the Enemy Act 

. . assertedly pre-empting the field, precludes local legislation such 
as section 269; (2) that it contravenes the Treaty between the United 
States and Hungary; or (8) that it encroaches upon federal power 
over foreign commerce. 


The court pointed to the difference in purpose and coverage between the 
Trading with the Enemy Act and Executive Order 8389 ‘‘freezing’’ enemy 
property thereunder, and the New York statute; though the bequest would 
have been ‘‘blocked’’ under the Federal legislation and order, such block- 
ing might be terminated if the. national interest no longer required it, 
while the New York law was to prevent the bequest passing into the hands 
of persons other than the legatee. On the treaty point,” the court said: 


1 Although defendant also claimed the benefit of 22 'U. S. Code § 1351, vesting in the 
Federal courts exclusive jurisdiction of civil actions against foreign consuls or vice 
consuls, contending that he held the rank of vice consul, the court stated that letters 
from the Department of State showed that defendant !had never been recognized as an 
official with consular or diplomatic capacity, and henge ruled that he was not entitled 
to the exclusive Federal forum. 

2The court pointed out that though the treaty terminated July 5, 1952, it had pro- 
ceeded on the assumption that the provisions were controlling, since it was in force at 
the time of the Surrogate’s decision, citing Santovieenzo v. Egan, 284 U. S. 30, 36 
(1931). 
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- Nothing contained in that Treaty compels, or even sanctions, transfer 
of the bequest to the Hungarian Consular officer. Article XXI of 
the Treaty, 44 U. S. Stat. 2459,—the article relied on by appellant— 
recites: ‘‘A consular officer of either High Contracting Party may 
in behalf of his non-resident countrymen receipt for their distributive 
shares derived from estates in process of probate * * * provided he 
remit any funds so received through the appropriate agencies of his 
Government to the proper distributees.’’ (Emphasis supplied.)® 
By the ‘proviso just quoted, the consular officer must be in a position 

~ to ‘‘remit’’ the funds in question ‘‘to the proper distributees.’’ That 
cannot, of course, be done in this case. The law of this country, as 
previously noted, expressly bars export of the funds. Indeed, when, 
on another occasion, the Hungarian Consul asserted his rights under 

the Treaty, the court decided against him, saying that, by reason of 
the freezing order, ‘‘there is an inference that if the share were paid 
to the Consul it would not reach the distributee himself.’’ Matter of 
Plemich, 176 Mise. 560, 561, 28 N. Y. S. 2d 86, 88; see, also, Matter of 
Yee Yoke Ban, 200 Misc. 499, 500, 107 N. Y. S. 2d 221, 222. Since,’ 
then, the Consular Section could not ‘‘remit * * * to the proper dis- 
tributees’’—to use the language of the Treaty—Article XXI did not 
require that the funds be deposited in its name. It follows, therefore, 
that deposit of the bequest with the city treasurer, pursuant to section 
269, in no way conflicts with the rights of either Consular Section or 
legatee under the Treaty. 


- Holding that the New York statute did not encroach on national power 
over foreign commerce, the court said: 


Thus, absent any clash with national policy, the Supreme Court has 
upheld the right of a state (1) to impose a special tax on legacies to 


aliens, see Mager v. Grima... 8 How. 490... ; (2) to limit the 
rights of foreign consuls to administer estates of their nationals, see 
Rocca v. Thompson ... 223 U. S. 317;... see, also, Matter of 


D’Adamo ... 212 N. Y. 214... ; (8) to grant aliens an unqualified 
right to inherit property within its borders, see Blythe v. Hinckley, 
180 U. S. 333 . . . ; or (4) to make that right dependent on existence 
of a reciprocal right on the part of the United States citizens in the 
alien’s country. See Clark v. Allen... 331 U. S. 508, 516-7... . 
Section 269 stands as a like exercise of state power over the administra- 
tion of estates. 


Finally the court said that the legatee had not been deprived of her prop- 
erty, §269 being designed and invoked ‘‘to protect the legatee’s property 
and to insure that she receives it.’ Even the Consular Section remained 
entitled at any time to apply for an order permitting withdrawal of the 
funds and would have a hearing at which ‘‘it may show that conditions in 
Hungary justify the belief that the legatee will receive her bequest.’’ 


8 Le, supplied by the court. 
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Sovereign immunity—seizure of state property 

SOCOBELGE V. GREEK. STATE AND BANK OF 'GREECE.? 

Belgium, Trib. of First Instance of Brasseis, April 30, 1951. Warl- 
mont, J. 


In 1925 the Belgian company, Société Commercial de Belgique (Soco- 
belge), entered into a contract with the Greek Government under which 
the former would construct certain railway lines in Greece and supply 
equipment, taking in return bonds issued by the Greek Government as part 
of the latter’s external debt. After default dn these bonds by the Greek 
Government during the 1932 financial crisis, and resort to arbitration 
between the company and the Greek Government pursuant to the terms 
of the contract, in 1936 the Arbitral Commission established under the con- 
tract gave two awards, under which the Greek Government was required 
to pay the company $6,771,826, with interest.: The Greek Government re- 
maining unable to pay, the Belgian Government took the case up through 
diplomatic channels and then brought it before the Permanent Court of 
International Justice, which on June 15, 1939, ruled that the two arbitral 
awards were ‘‘definitive and obligatory’’ on Greece.” 

The Greek Government had not yet paid when, after World War II, the 
United States made Marshall Plan aid availatle to both Greece and Belgium, 
among other countries. Some of these funds ‘allocated to Greece were de- 
posited with Belgian banks and metallurgical firms in connection with the 
purchase of more railway supplies for Greece. Bringing suit in the Belgian 
court against the Greek state, plaintiff company attached in late 1950 these 
Greek state funds held in Belgium and derived from Marshall Plan aid. 
The defendant asked the court to declare that, the arbitral awards and the 
judgment of the Permanent Court of International Justice did not give 
plainiiff company title to the funds,. and scught to have the attachments 
vacated because of defendant’s sovereign immunity. Though the court 
denied that the Belgian company had established title to the funds, it held 
that under the circumstances title was not a prerequisite to attachment, 
and that the property of a foreign state was not entitled to immunity from 
seizure by way of attachment or execution. 

The court held that neither the doctrine of equality of states, nor the 
custom of international law and the principles of international comity, 
required it to grant immunity from seizure to the property of the Greek 
state. Although the latter argued that the' Belgian state was immune 
from attachment of its property in the Belgian courts, the court showed 
that in fact the Belgian Government promptly paid any judgments awarded 
against itself. Theoretical considerations of prestige of the sovereign and 


1 Published in pamphlet form; and reprinted in Sirey, 1953.IV.1 with note by Charles 
Freyria, and in 41 Revue critique de droit international privé 111 (1952), with note by 
C.—A. Colliard. 

- 2P,0.1J., Series A/B, No. 78; 4 Hudson, World Court Reports 470 (1943). 


JUDICIAL DECISIONS f 509 


the dedication to public purposes of its property, which played a part in 
the immunity of the Belgian state from execution process of its own courts, 
were inapplicable in the case of a foreign state which had merely concluded 
some ‘‘business’’ in Belgium. With more discussion of theory and doc- 
trine than of practize, the court concluded that the attachments obtained 
by plaintiff were proper and should not be vacated.’ 


Recognition of foreign expropriation decrees 

ÅNGLO-ĪRANIAN Or Co. v. SocretA UNIONE PETROLIFERA ORIENTALE. 
67 Il Gazzettino (Venezia), No. 61, p. 4 (March 12, 1953). 

Italy, Civil Tribunal of Venice, March 11, 1953. Mastrobuono, Pres. 


- Plaintiff British company sued to establish its ownership rights in a 
cargo of Iranian oil bought by defendant Italian company from an agency: 
of the Iranian Government and transported to Venice in the tanker Miriella. 
The oil came from the properties of plaintiff which had been nationalized 
by the Iranian Government. Rejecting plaintiff’s claims, the’ court held 
that it had jurisdiction to determine the case despite defendant’s conten- 
tion that an Iranian law could not be called into question before the court; 
but the court found that defendant had good title as a result of the pur- 
chase in Iran from an Iranian Government agency whose ownership was 
lawful under Iranian law. 

Plaintiff unsuccessfully argued that though the Iranian nationalization 
might have effect in Iran, it should not be given effect in Italy because of 
Article 31 of the preliminary provisions of the Italian Civil Code, which 
decreed that ‘‘In no case can the laws and acts of a foreign state . . . have 
effect in Italy when they are contrary to ordine pubblico [ordre publique, 
public policy of the forum].’’ Discussing this point, the court said in part: 


According to the most authoritative writers and case-law, it makes 
no difference whether the principles laid down by the foreign legislator 
are opposed to those of our legislation, when the act contrary to public 
order was completed abroad, and the sole issue before our judge is the 
legal consequence of the act itself, lawfully performed in the foreign 
country. 

In this case the oil in controversy was taken in Iran by the Iranian 
State in carrying out the nationalization law, and was disposed of by 
the latter in Iran to defendant pursuant to a contract of sale—all 
this in conformity with the legal order of Iran, within whose territory 


3 The decision had a curious aftermath. It appears that when the judgment was 
rendered, the Economie Cooperation Administration threatened cessation of Marshall 
Plan aid to Belgium. As a result, the Belgian Government agreed to seek a friendly 
arrangement between the Belgian plaintiff and the Greek Government so that the Greek 
funds from Marshall Plan sources would go solely for new equipment for Greek railways. 
See Colliard, loc. cit., note 1 supra. 

1¥For earlier developments in the Iranian nationalization, and the efforts of Anglo- 
Iranian Oil Co., see this JOURNAL, Vol. 45 (1951), pp. 749, 789; Vol. 46 (1952), p. 737; 
Vol. 47 (1953), p , pp. 4, 114; and Jaffrate case, Supreme. Court of Aden, digested ibid., 
p. 325. * 
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these acts (expropriation and sale) ozeurred and produced their legal 
and material effects. To recogniz? as operative in Italy these effects 
already completed, does not signify to cooperate in bringing them 
about, but merely to take accourt of what has already been done, 
accepting the effects produced, which latter, in themselves and sepa- 
rated from their cause, do not in any way violate the public order. 
With that there is avoided any necessity of proceeding to evaluate the 
nationalization law in the light of the public order. 


The court went on to say that compensation for private property taken 
by the Italian State was included in the concept of ‘‘the public order’’ in 
view of Italian constitutional and legal provisions regarding private prop- 
erty; but added that the Iranian Nationalization Law in fact provided for 
compensation in principle, and established a procedure for determining its 
amount, even though the plaintiff had rejected that procedure. The court 
concluded that, in any event, 


Any questions relating to the amount of compensation, or the means 
and time of payment, fall outside the field of the public order; they 
are accessory elements, which should be appraised in relation to actual 
historical, political, social and economic conditions, and with reference 
to the type and nature of the property—they do not touch the sphere 
of the public order, except when their terms practicglly neutralize the 
grant of compensation and make it become illusory. [Free transla- 
tions] 


Allied High Commission for Germany—legal status 
ALLIED High COMMISSION FOR GERMANY V. KIPGEN.! 
Luxembourg, District Court, Dee. 6, 1952. 


In an action brought in the name of the Allied High Commission for 
Germany, on behalf of the Joint Expcrt-Import Agency (in Liquidation) 
which had handled all of Western Germany ’s foreign trade between Janu- 
ary 1, 1947, and September 30, 1949, deřendant maintained that plaintiff 
ought to establish that it is a person “‘either of private law, or of publie 
law of a foreign country, or of international law.’’ Rejecting defendant’s 
objections, the court said in part: 


The action was commenced at the suit of the Allied High Commission 
in Germany; this Commission constitutes the supreme organ instituted 
by the Occupying Powers of the Trizone to assure the joint adminis- 
tration of the zones occupied by them. Thus it is charged with ad- 
ministration, that is to say, with the administration of a public service, 
and is capable of suing in a civil action. ... 

It appears from the Minutes of the 65th Meeting of the Council of the 
Allied High Commission in Germany, held June 14, 1951 .. . that the 
High Commission decided that the claims of the J oint Export-Import 
Agency (in Liquidation) against nationals of countries other than 
Germany may be asserted in the name of the Allied High Commission 
before courts outside Germany. 


1 From MS. supplied by Mr. Cyril C. Means, Jr.,'of the Legal Staff of the Joint 
Export-Import Agency. 
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Pathways in International Law. A Personal Narrative. By Arthur K. 
Kuhn. New York: Macmillan Co., 1953. pp. xii, 240. Index. $4.00. 


The author’s journeys along the pathways he describes began sixty 
years ago, when he was an undergraduate in New York City. He won a 
prize in a nation-wide intercollegiate essay contest sponsored by the Ameri- 
can Peace Society. ‘‘The whole of Christendom,’’ he wrote at that time, 
‘Gis wrapped in the folds of profound peace.’’ Since then, he has wit- 
nessed, or participated in or commented upon, many important interna- 
tional events during the dynamic first half of this century which ended 
the ‘‘profound peace” of the waning years of the 19th century. Not the 
least of his many varied interests were the American Society of Interna- 
tional Law and its Journar. In the annual meetings of the Society he 
delivered addresses and took part in discussions of current questions of 
international law as they were presented from year to year, and in the 
JOURNAL he wrote editorially upon many vital problems as they arose in 
relations between nations. Much of Mr. Kuhn’s book consists of significant 
quotations from these contributions and from papers prepared for other 
organizations with which he was associated. In the light of subsequent 
developments, his evaluation of the real meaning of happenings at the time 
they occurred attest to his perspicacity and wisdom. 

The author did not limit his interest to public international law. His 
practice of law in New: York early brought him into contact with questions 
of private international law. Better to equip himself in this field he 
studied abroad for several years under leading European specialists. 
While there he made and published an English translation of Meili’s Ger- 
man treatise on international civil and commercial law. Later he wrote 
and published several works in German and English on international com- 
parative law. In 1925 he helped to organize the American Foreign Law 
Association and served as its President for two years (1941-1942). 

Each of the many pathways traveled by Mr. Kuhn during his long and 
very active life is marked in his narrative by a signpost. Together they - 
form twelve chapters and fifty-three sections describing and appraising 
as many separate topics or events. His personal experiences constitute 
a summary guide to the international legal history of the twentieth century, - 
with the factual information and professional analyses supplied by a ree- 
ognized authority. 

GEORGE A. FINCH 
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Annuaire de Institut de Droit International. Vol. 44. Session de Stenne, 
1952. Bale: Editions Juridiques et Sociologiques, 1952. Tome I: pp. 
622; Tome II: pp. Ixvi, 592. Tables analytiques des matiéres. 


‘Whatever has or has not happened to international law itself, the Institut 
goes on in its accustomed manner. The two!volumes here presented are 
cast in the form which has become so familiar 'to students in this field over 
the years and there remain a few old familiar names along with the new 
ones among the participants. 

The principal topics discussed at Sienna were immunity of foreign states 
from jurisdiction and execution, domestic issues, effects of territorial 
changes on individuals, interpretation of treaties, judicial recourse against 
decisions of international organs, international penal court, different as- 
pects of judicial settlement, differences of nationality in marriage and 
divorce, and: transfers of population. The usual reports were received, 
discussions held, and resolutions adopted. The business sessions of the 
Institut were as business-like as usual and the decision taken to hold the 
next session in France. S| 

| P. B. P. 





Gli Enti oggetti dell’ Ordinamento Internazionale. Vol. I. By Gaetano 
Arangio-Ruiz. Milan: A. Giuffrè, 1952. pp. 418. 


For generations the whole Italian School of the science of international 
law has stood firmly as one man on the basis of the dualistic doctrine as 
shaped by Triepel and Anzilotti. The author of the volume under review 
shares the dualistic doctrine, but blames many of its representatives for 
logical fallacies. He gladly admits that the monistic doctrine of the 
primacy of international law is logically unattackable, and more coherent 
and elegant; but he holds that the starting- -point of the monistic doctrine 
is in utter contradiction with the reality of international law as actually 
in force. | 

To put the ‘‘realistic’’ dualistic doctrine on firm foundations the anthor 
starts from a new problem. It is admitted that states, the Holy See, and 
so on, are subjects of international law. The quality of being a subject 

_ of the law is always a juridical problem. The author’s problem is not that 
of deciding who or what are the subjects of international law but what are 
the entities (‘‘gli enti”) upon which subject status in international law 
is conferred. Accepting Kelsen’s Pure Theory of Law, the author finds 
that the entities which correspond to juristic persons are merely centers 
of legal imputation. No real or material entities correspond to them, 
in particular not what is often called their ‘‘sociological substratum.”’ 
This is so for all juristic persons, including the state (in the sense of 
municipal law). 

l 


-a 
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But the author breaks with Kelsen when it comes to international law. 


He believes that the law can also directly address itself to entities other 


than human beings. International law, according to the author, is a 


_ strictly “‘paritary’’ law, a law sui generis for groups of men, the states, as 


subjects of international law. The latter are last, “juridically simple, al- 
though socially complex entities. They cannot be regarded as juristie per- 
sons; for they are not created by international law, but only presupposed; 
the entities which correspond to them are not legal centers of imputation, 
but real material entities which are given to international law. They 


‘are the ‘‘individuals’’ of international law. Hence the state in the sense 


of municipal law and the state as a subject of international law are not 
two sides of one medal but two wholly different entities. 

The author tries to show that this is so by alleging that international 
law has no norms covering the coming into existence, the modification, and 
the end of states; that in international law the legitimacy of the formation 
of states is irrelevant. No such norms can be proved to exist, the author 
declares, and even if they could, they would, in consequence of the principle 
of effectivity, be only. pseudo-norms, lacking normative content, reproducing 


“only causal-historical realities. Great emphasis is also put on the distinc- 


tion that, whereas agents and organs of juristic persons are themselves 
persons in the same legal order, agents and organs of the states subjects of 
international law are not subjects of such law. The states, in conclud- 
ing treaties, conclude only contracts between the ‘‘individuals’’ of inter- 
national law; such contracts can only create personal obligations, but 
are wholly unable to create states or international organizations. Hence, 
contrary to prevailing opinion, present-day international law has no ade- 
quate procedures for overcoming its anarchical status. Neither can the 
states by treaty make individuals subjects of international law. For the 
states as subjects of international law are closed groups, ultimate entities. 
They alone participate in international legal intercourse; in consequence, 
one is fully justified in speaking of the legally relevant will and activity of 
the groups themselves. l l ; 

While the author’s theses must be rejected as untenable, viewed as theo- 
retical constructions of positive international law they are not without merit, 
if looked at from the point of view of the critique of positive international 
law; in this light they contribute to the understanding of the necessary 
precariousness of merely ‘‘international,’’ as distinguished from ‘‘supra- 
national’’ organization. The author’s wish to found anew the dualistic 
doctrine must be regarded as frustrated. But the book repays study; it is 
a highly interesting, deep-searching work. 


Joser L. Kunz 
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Internationales Konfiskations- und Enteignungsrecht. By Ignaz Seidl- 
Hohenveldern. Berlin: Walter de Gruyter & Co.; Tübingen: J. C. B. 
Mohr, 1952. pp. xiv, 212. Indexes. DM. 28. 


The author of the book under reyiew, an officer of the Vienna Foreign 
Offce and Assistant Professor at Vienna University Law School, gives an 
exhaustive exposé of the law, based on some 800 cases decided in foreign 
courts, concerning international confiscations and expropriations of private 
property. This subject can be approached in two different ways: First, 
as a problem of international law, the main question is as to the inter- 
national claims arising out of the confiscation or expropriation of the local- 
ized property of an alien ; second, as a problem of conflict of laws, the main 
problem is the extraterritorial effect of foreign confiscations or expropria- 
tions. Are municipal or international courts to recognize confiscations or 
expropriations by a foreign government? This problem has two sub- 
divisions, according to whether the confiscated or expropriated property 
was localized in the territory of the state taking such measures or according 
to whether these measures intended to, or did, confiscate or expropriate 
private property situated outside of the state taking these measures. The 
author’s study is a study in the conflict of laws. But the fact that the: 
two approaches are overlapping is also clear from this book. 

Regardless of whether the measures are called confiscation, expropriation, 
nationalization, socialization, requisition, or any other name, the author 
distinguishes only between confiscaticn and expropriation. Confiscation 
consists in the taking of private property by the state without any, or with- 
out just, compensation. Where just compensation is granted, we have ex- 
propriation. The investigation includes all types of such measures and 
cases of property taken for whatever purposes. As ‘‘just compensation’’ 
alone distinguishes expropriation from confiscation, the definition of this 
term is of the highest importance; the author defines it as full and present 
compensation, not a mere promise pro futuro; further, it is necessary that 
the compensation not be made immediately illusory by special taxes and 
that, in case of compensation to aliens, it be freely transferrable. It seems 
to this reviewer that this strict standard has suffered diminutions by the 
practice of states in making compensation agreements accepting a bulk sum 
in case of nationalization, a problem also treated by the author. 

The greater part of the book deals with confiscations. Three principles 
are the guiding factors: respect for the act of a foreign sovereign, principle 
of protection of private property, and the principle of territoriality. To 
them have to be added such well-known principles of conflict of laws as 
public policy, and the non-recognition of foreign penal or taxation measures. 
From a comparative analysis of the cases the author reaches the conclusion 
that municipal courts have to recognize foreign confiscations, if they have been 


a 
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made by a government, recognized de jure, de facto, or at least, indirectly, 
if they extend only to things within the territory of this government and 
if this government has taken possession of the confiscated things in fact. 
But courts do not recognize foreign confiscations of things situated, at the 
time of the confiscation decree, outside of the territory of the confiscating 
government. With regard to expropriations the author holds that today 
expropriations by a foreign government must be recognized by the courts 
with regard to property of nationals of the expropriating state, even where 
the property is situated within the territory of the court—if not contrary 
to compelling reasons of public policy. 

This excellent work, which received the first prize of the Legatum 
Visserianwm of the University of Leiden,* is equally important for the 
scholar as for the practicing lawyer. If, further, we take into consideration 
that the case method is so familiar to the lawyer trained in the common 
law, an English translation of the book seems to be in order. 


Joser L. Kunz 


The Application of International Law in Disputes Between Member- 
States of Federal Unions, with Special Reference to the United States, 
Australia and Canada. By Muhammad Khalil Ibrahim. Leiden: Pryt- 
aneum, 1952. pp. xii, 162. Index. 


There is a ‘‘striking identity,’”? Dr. Ibrahim observes, ‘between the rules 
of international law, considered in general, and those that have been shown 
to be applicable in the relations of the States under consideration’’ *— 
between the members, that is, of the American, Australian, Canadian, Swiss, 
and German Federal Unions. There are, to be sure, certain peculiarities 
resulting from the respective federal constitutional systems. The American 
experience has been most varied and extensive, and it is from it that the 
author quarries the major part of his material. It is pleasing indeed to 
find a scholar from afar writing of ‘‘cases and controversies,’’ standing to 
sue, ripeness for adjudication, problems of enforcement, ete., with notable 
accuracy and comprehension. Our Supreme Court sits as ‘‘an interna- 
national, as well as a domestic tribunal,” ? and no doubt its practice reveals 
certain mature wisdom that might well be suggestive in the development 
of the world community. James Brown Scott, Charles Warren, and others 
have written in this vein, and now a foreign student finds in the experience 
of the American and of other federations the worthy subject of an excellent 
dissertation. i - 

CHARLES FAIRMAN 

* See note in this JOURNAL, Vol. 44 (1950), p. 166. 


1 Page 112. 
2 Fuller, C.J., in Kansas v. Colorado, 185 U. S. 125, 146 (1902). 
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Die Verantwortlichkett der Staatsorgane nach Voelkerstrafrecht—Hine 
Studie zu den Nuernberger Prozessen. By Hans Heinrich Jescheck. Bonn: 
Ludwig Roehrscheid, 1952. pp. xxiv, 420. DM. 35. 


No better evidence of the re-emergence of Germany as a power in the 
field of true scholarship can be offered than thë fact that a few years after 
the defeat, with both its true and its imagined humiliations, an excellent, 
objective and essentially positive study about the Nuernberg trials has been 
written by a judge of the Court of Appeals (Oberlandesgerichtsrat) and 
assistant professor of law, the positions held by the author; it further- 
more honors the new Germany that such a treatise has been published as 
a volume of the famous series Rechisvergleichende Untersuchungen zur 
gesamten Strafrechtswissenschaft. 

Dr. Jescheck divides his work, like Gaul of old, in three parts: (1) 
history of international criminal law; (2) dogmatic foundations of inter- 
national criminal law; (3) legal foundations of the Nuernberg judgments. 
Thus we are faced with.a very methodical approach in the best old tradition 
of German historicism. The American reader probably will find himself 
somewhat surprised to encounter the excellent and very complete bibliog- 
raphy, with three pages of ‘‘sources’’: laws, treaties, treaty drafts, 
memoranda ete., but only quoted. We hope that the editors will add a 
badly needed alphabetical register of topics in the next edition. 

While reading the book this reviewer sympathized with the author who, 
from time to time, could not hide his deeply hurt feelings as a German that 
the new Germany had been denied any participation in the trials and their 
judgments. There is no doubt that the many and great contributions of 
German scholars to international law apparently justify such a view- 
point. In the last chapter the author summarizes his thesis: The major war 
criminals, ùe., the members of the Government and the highest generals, 
should have been brought before a court of the United Nations that should 
have included neutral and German members. Such a court should have 
had jurisdiction but only as to the crimes against the laws of war and 
against humanity. Other war crimes might have to be judged by the 
courts of the Allies, but crimes against humanity, the victims of which 
had been German citizens, would fall, according to the author, under Ger- 
man jurisdiction. 

However, there is one serious objection against the brilliant and thor- 
oughly documented discussions by the author, the only omission thought to 
be serious enough for the reviewer to point out: Nowhere does Dr. Jescheck 
really go into details concerning the ‘‘unconditional surrender’’ whereby 
sovereignty was transferred from the Nazi government to the occupying 
Allies. Jescheck, it seems, at least overlooked the theory and the legal fact 
that, as a consequence of this transfer, the International Military Tribunal 
sat also as a German court, just as German courts, after the surrender, 
exercised jurisdiction under the Allied Gerichtsbann, to use a very sig- 
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nificant though somewhat antiquated term of medieval German law. There 
are many good reasons to assume that from the moment of the unconditional 
surrender until the creation of the German Federal Republic and its 
Eastern counterpart, within the occupied territory, the German and the 
Allied source of law (fons juris) had become identical, in spite of different 
competencies. We side with the author, however, when he says that the 
International Military Tribunals were not truly international, not because 
German judges were excluded but because neutral judges were excluded. 

Very interesting and revealing is the author’s viewpoint that at the be- 
ginning of World War II Germany was no longer bound to observe the 
League of Nations statute against war and the corresponding stipulations 
of the Locarno Pact, since Germany had renounced her adherence to both 
treaties after Hitler’s access to power (p. 88). The effect of such a para- 
graph in an otherwise excellent, work upon a younger student will be his or 
her conviction that fundamentally very large parts of the accusing briefs 
at Nuernberg, not to mention the judgments, were construed ex post facto, 
because the German Reich, then represented through Hitler’s legally con- 
stituted administration, had voided certain stipulations. 

However, this erroneous reasoning has been the only flaw in Jescheck’s 
excellent work that we could find. The author’s impartiality in discussing 
the responsibility of the individual under orders to commit a criminal act 
under international law deserves highest praise: He is able to condense 
definite and positively set principles for the future from the huge mass of 
material he had combed through. He finds that an individual act, com- 
mitted under duress, might be excused,. but the continuity of such acts 
represents a crime, as it was reasoned in various decisions of the occupation 
courts. Jescheck’s work is one of the best in the field, a ‘‘must’’ for every 
teacher and student of international law, and beyond that a highly in- 
teresting and inspiring book for anybody who wants to understand the 
ethical and legalistic problems of our era. Boa. a 
Rosert RE 


Deutsches Staatsangehérigkettsrecht von 1870 bis zur Gegenwart. By 
Franz Massfeller. Frankfurt/Main: Alfred Metzner, 1953. pp. 306. 
DM. 13.80. 


As volume 12 of a series of present-day nationality laws, published by 
the Forschungsstelle fuer Voelkerrecht und ouslaendisches oeffentliches 
Recht of the University of Hamburg, this compilation of German citizen- 
ship laws is edited by Mr. Massfeller, a counselor in the Bonn Ministry 
of Justice. The importance of Massfeller’s work lies not only in its com- 
pleteness and excellent arrangement which shows an expert’s effort to 
familiarize the reader with the individual problem he may be interested in, 
but also in a comparatively brief and learned preface which stresses the . 
historical development. l i 
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Until Bismarck’s North German Federation was formed, no German 
citizenship existed; the Germans were subjects of their different princes 
or perhaps citizens of the former imperial cities which until then had pre- 
served their independence, e.g., Hamburg, Bremen, Luebeck. In general 
the German States knew only the jus soli (Territorialprinzip) as it is very 
well known in Anglo-Saxon countries. We learn with surprise that the 
comparatively new jus sanguinis (Abstammungsprinzip) appeared on 
German territory for the first time in Bavaria, in the Hdikt weber das 
Indigenat, in 1818, and in the Prussian Nationality Law of 1842. The 
revolutionary National Assembly of 1848 proclaimed the citizens of every 
German State to be Retchsbuerger, but the end of the revolution put an 
end to that attempt at a formulation of wider nationality. 

The North German law of 1870, alsc adopted by southern States which 
had not become members of the Federation, formulated a unified 
German nationality for all its member States, which one year later had 
become member States of the German Reich, mainly based on jus sanguinis. 
Up to Hitler’s totalitarian Reich the essential difference between Ger- 
man and American nationality law consisted in the fact that a German 
first of all had to be a citizen of one of the many Bundesstaaten which 
made him a Retchsangehoeriger automatically. Hitler reintroduced the 
more magnificent Retchsbuerger concept originally taken up by the ill- 
fated Assembly of 1848. The law of 1918 acknowledged an immediate 
German citizenship (unmittelbare Reichsangehoerigkeit) for the residents 
in German colonies, natives of such colonies and a number of other cate- 
gories. 

Certain changes took place after the end of World War I when Germany | 
had to cede territory, but with Hitler’s access to power really revo- 
lutionary measures shook the entire system of nationality legislation. The 
member States were abolished and there remained only German nationality 
yet its full rights were restricted according to certain racial principles; 
enormous problems appeared and were solved, for a while, according 
to Nazi Weltanschauung, while after the Hitler débacle all these bestowals 
of “Reichs” nationality, ‘‘protective nationality,” ‘‘protectorate nation- 
ality,’’ some of which were even enforced against the will of the recipients, 
had to be undone. 

The completeness of the volume has already been pointed out: No less 
than one hundred laws, ordinances, edicts, and other decrees are quoted 
or republished. A rich bibliography and two indexes assist the reader. 
This reviewer missed the infamous Nuernberg law, since it is absolutely 
essential that we have the definition of the concept Jew and Mischling 
(halfblood) when we study the restrictions of citizenship rights for these 
classes in German-occupied territories (pp. 75, 78, 199). Probably in a 
future edition there should be quoted the laws of the state of Israel, perti- 
nent to the fact that mere racial origin as Jews justifies immigration and 


BOOK REVIEWS AND NOTES 519 


naturalization—a very interesting longa manu effect of Nazi racialism in 
the new country of its main persecutees. Otherwise the book must be 
recommended to everyone who is interested theoretically or practically in 
German and international law, its history and one of its most fascinating 
aspects. 

Ropert RIE 


Grundfragen des Deutschen Interlokalen Rechts. By Hans G. Ficker. 
Berlin: Walter de Gruyter & Co.; Tübingen: J. ©. B. Mohr, 1952. pp. 
xvi, 174. DM. 19.50. 


We are indebted to the Max Planck Institut fuer Auslaendisches und 
Internationales Privatrecht for editing Ficker’s book which appears as 
Volume 22 of the Institute’s contributions to. the study of foreign and 
international law. 

The author attempted, and succeeded in, an exhaustive and systematic 
study of the fundamental problems of interlocal law. To be sure, that 
terminology itself has been changed and modified by recent world oc- 
currences and Huropean history. In Germany, and Ficker restricts his 
thorough work jo Germany alone, although he reaches far out to find 
analogies and parallelisms, ‘‘interlocal law’’ no longer means just interstate 
or interprovincial law, conflicts of which might be solved by decisions of 
a superior or supreme court acknowledged as fons of suprema lex in each 
province or Land, but interzonal law with all its ramifications. 

Two sovereign zones with a common past, with absolutely different legal 
and political philosophies, yet identical judicial institutions, and—in many 
respects still valid—identical laws have found themselves in continuous 
conflict of law ever since Hast and West were separated. The migration 
of the citizens between the zones, and the transfer of the corporation seats 
from one zone to the other, and, finally, the fact that many corporations 
find themselves with plants, offices, and financial institutions in both zones, 
magnified the problems and increase the importance of Ficker’s study. 

In the first part of the book the author deals with the concept ‘‘ Conflict 
of Law’’ and analogies so that former decisions of German and foreign 
judicature may be applied to new cases. The second and much larger 
part investigates the principle of jus loct, as existing and acknowledged in 
international law, in its application in the field of interlocal and especially 
interzonal law, t.e., the execution in one zone of the decision of an ad- 
ministrative or judicial authority issued in the other zone. The author 
exhausts the problem to its very details: He discusses it as it appears in 
the field of claims, torts, trademarks, mortgages, patents, firms and their 
registration, etc. i 

In general this reviewer had the impression that the author is under- 
standably concerned with preserving the unity of law in divided Germany 
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as much as possible, apparently sympathizing with decisions of West Ger- 
man courts in that sense, and that recognition is to be denied to a judgment 
or any decision issued in the other zone if it should be absolutely contrary 
to the laws of the domestic zone. Thus a sequestration in the Eastern zone 
would be only recognized as Rechtstatsache (legal fact), but not as Recht 
(law, de jure). 

The organization of the book is excellent, the language very clear, and 
a complete list of German court decisions at the end of this remarkable 
volume will help any reader, whether teacher or student, in finding more 
detailed material.. The work could be used as a most stimulating textbook 
or reader in advanced classes of international law. 

Rozserr RE 


United Nations and World Community. By A. H. Feller. Boston: Little, 
Brown and Co.; Canada: McClelland and Stewart, 1952. pp. xii, 154. 
$2.50. 


Abe Feller always appeared to his friends and associates as being pri- 
marily an expert and a technician—an expert technician. It was always 
dimly apparent also, however, that he was a devoted humanitarian idealist, 
as much interested in goals as in methods. : 

Both aspects of his-character emerge in this little book which is the 
legacy left by his tragic suicide shortly after its publication. It is above 
all a first-class discussion of the United Nations. It would be next to 
impossible to quarrel with any of his judgments of fact or tendency. It 
does appear that he allowed a certain gap to develop between his extremely 
accurate appraisal of the present and his hopeful estimates for the future. 

_ This emerges also in his references to ‘‘these dark days’’ and the ‘‘present 
crisis’’; surely the present days are no more critical nor darker than other 
days have been for twenty years or more. It is a shock to realize that Abe 
Feller also has been excessively optimistic through all these years. 


P. B. P. 


The United Nations. By Amry Vandenbosch and Willard N. Hogan. 
New York: McGraw-Hill Book Co., 1952. pp. xiv, 456. Appendices. 
Index. $5.00. 


The succeeding works on the United Nations improve upon one another 
steadily, which is natural and as it should be, though not, probably, the 
result of conscious intention to exceed or improve upon what went before. 
The present volume appears to be the best secondary text on the subject 
yet to appear, especially for upper-class college students or first-year 
graduates. The appendices and tables lift it slightly above that level also. 
The scope of treatment is what would be expected: background, origins, 
structure, procedure, accomplishments, future. A great deal of informa- 
tion and a great deal of sound judgment are packed into 330 pages of text. 

e 
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An interesting blend of accurate information, critical analysis, and sub- 
dued hopefulness enters into the treatment. If the United Nations does 


` not come off perfectly here it is not the authors’ fault. 


P. B. P. 


‘The Secretary General of the United Nations—His Powers and. Practice. 


By Stephen M. Schwebel. Cambridge: Harvard University Press, 
1952. pp. xiv, 8300. Index. $4.75. 


Apart from a slightly forbidding typography and format and certain 
rather personal notes here and there, we have here an exceedingly thorough: 
and penetrating study of a crucial problem in contemporary international 
organization and administration. The study of the United Nations Sec- 
retary General is rendered all the more informing and revealing by con- 
stant comparison with the same office in the League of Nations, and the 
author gives us somé much needed information concerning the experiences 
of Sir Erie Drummond and M. Joseph Avenol in that office. 

Attention is deliberately concentrated upon the political aspects of the 
Secretary General’s office and activities, but inevitably a good deal of 
light is thrown on the administrative aspects of the situation. Just as 


~~~ Ranshofen-Werthkeimer, writing on the Secretariat of the League some 


} 


Eai 


years ago,’ gave us a really fine book on the League as such, so Mr. Schwebel 
tells us a great deal about the United Nations as a whole in the course of 
dealing with the Secretary General’s relations with the General Assembly, 
the Security Council, the non-political organs, and the Member States. ` 

It appears, however, that Mr. Schwebel exaggerates somewhat the in- 
tentions of the framers of the Charter to, as he puts it, ‘‘create a politically 
powerful offcer.” Certainly they intended to expand the functions of the 
Secretary General in comparison with the state of affairs under the League, 
but it was rather a moderate relaxation of the taboo on political activity 
that was intended. The experience with M. Avenol was too fresh in 
memory, the political rivalries at San Francisco were too tense, the choice 
of an incumbent would have loomed too dangerous and difficult, for the 
framers of the Charter to have contemplated quite what Mr. Schwebel 
suggests. Moreover, to employ Mr. Schwebel’s own argument ad hominem, 
neither Mr. Lie nor Mr. Hammarskjöld; as estimable and able persons as 
they are, hardly measures up to such a rôle. 

It would be regrettable if Mr. Schwebel’s book should become, however, 
the object of acrimonious controversy. By the strong pictures drawn in 
its pages there is a certain risk of just this result involved. The treatment 
often appears to be somewhat impressionistic, in spite of the long list of 
sources consulted, not to say subjective. Would Mr. ‘Schwebel not be 
interested in giving us a companion volume on the Secretary General as 
an administrator (1.c.) ? ; P. B. P 


1 The International Secretariat, reviewed in this JOURNAL, Vol. 40 (1946), p. 228. 
A t e 
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Voting and the Handling of Disputes in the Security Council. By Eduardo 
Jiménez de Aréchaga. New York: Carnegie Endowment for Interna- 
tional Peace, 1950. pp. vi, 190. Index. $2.00. 

La Règle de VUnanimité des Membres Permanents au Conseil de Sécurité— 
“Droit de Veto.” By Pierre F. Brugiére. Préface de Georges Scelle. 
Paris: A. Pedone, 1952. pp. xvi, 268. 


Each of these books gives a good account of the voting processes of 
the Security Council of the United Nations, but in quite different ways. 
Jiménez de Aréchaga devotes one chapter and a fourth of his space to a 
summary of the voting methods and then launches into a detailed record 
of how the vote runs at the various stages of a controversy. Brugiére 
concentrates his attention on the requirement that substantive questions 
require ‘‘the concurring votes of the permanent members’’ of the Security 
Council. The authors agree that the Declaration interpreting the voting 
formula of the Big Five on June 7, 1945, binds only its makers and has 
come to serve little purpose. Both appreciate fully the fundamental dis- 
tinetion between a procedural and a substantive vote. Both recognize that 
abstention and absence of a permanent member have been added in prac- 
tice to relax the unanimity of the group, though they justify the additions 
on different grounds. Neither exaggerates the importance of a given vote 
at a given time, accepting the fact that a voting system is a device either 
to get action or register the pulse of a deliberative body. 

Jiménez de Aréchaga writes as Professor of International Law in the 
School of Law of Montevideo. His book is a monograph on how the Se- 
Security Council does its regular and primary business of handling disputes 
in their various forms and at their variable temperatures. In the fore- 
word President Johnson of the Carnegie Endowment notes with a bit of 
surprise that the Jiménez analysis of the Security Council’s operations 
reveals a set of techniques which have been applied with consistency by a 
body that is consciously acting corporately. The author himself concludes 
that his study demonstrates that practice has enlarged the Council’s con- 
ception of its duties and powers and has demonstrated the ability of the 
Charter to ‘‘adapt itself to changing needs and unforeseen contingencies— 
the supreme test of a constitution.” Jiménez de Aréchaga does not regard 
the voting formula of the Charter as frustrating. As to Chapter VI of 
the Charter, the body of practice which has been developed enables the 
Security Council to ‘‘operate with relative efficiency.” As to enforcement 
action under Chapter VII, it was initiated against the act of aggression in 
Korea—a first in history. 

In five chapters the author assembles closely drawn precedents in the 
jurisprudence of the Charter with respect to pacific settlement of disputes 
and threats to the peace. The pattern of handling a dispute (or a situation) 
has become more and more definite and the methods of coping with balky 
parties or tough facts are becoming standardized. 
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The chapter on ‘‘Article 34 and the Power of Investigation” illustrates 
the characteristics of the book. By Article 34 the Security Council may 
‘investigate’? any dispute or situation to determine whether its continu- 
ance is likely to endanger the maintenance of international peace and se- 
curity. Article 29 provides for the establishment of ‘‘subsidiary organs” 
by a procedural vote for performing its functions. Article 38 (2) author- 
izes the Security Council to call upon parties to settle their dispute by 
“enquiry,” among other methods. In a review of cases the author shows 
that fact-finding and even the hearing of witnesses is not investigation 
under Article 34 unless a body is empowered to determine whether the 
dispute is likely to endanger peace and security. And, if the parties 
agree, what could be an investigation under Article 34 would be treated 
as an ‘‘enquiry’’ under Article 33 (1). An investigating body which finds 
a danger to peace and security in a dispute or situation may continue to 
verify whether its continuance would call for further action. A decision 
to investigate is binding upon the affected states which ‘‘must cooperate,’’ 
‘even if they disagree with the decision.” Jiménez de Aréchaga adduces 
such conclusions from close citation of the records. That is what makes 
his pages uniformly convincing. 

Pierre F. Brugiére was a member of the French Delegation to the first 
and sixth sessions of the General Assembly. His history of the ‘‘rule of 
unanimity’? begins with the labored reconciliation of the San Francisco 
Conference to Article 27 (8) of the Charter, pays detailed attention to the 
instances of use and abuse of the ‘‘veto,’’ examines the categories and forms 
of employing the rule of unanimity, and ends with the General Assembly’s 
attempts since 1946 to relax the effect of requiring the concurring votes 
of the permanent members in a decision. 

M. Brugiére regrets the currency of the term ‘‘veto’’ to express the ab- 
sence of unanimity of the permanent members of the Security Council on 
a substantive question, because it is imprecise and judges the rule by the 
exception. But he recognizes the impossibility of being more accurate. 
The rest of the book deals with the rule of unanimity. In the experience 
of the Security Council the voting problem always arises on the question 
whether a vote is procedural or substantive. In the course of time a good 
many votes in one category or another have become determined. M, 
Brugiére reviews twenty-three categories of decisions to show how they 
have been treated as the specific point has arisen in various cases. 

The last third of the book is a careful record of the efforts of the General 
Assembly in seven resolutions to overcome the effects of exercising the rule 
of unanimity. The resolution of April 14, 1949, naming procedural ques- 
tions, which originated in the Interim Committee, and the Uniting for 
Peace resolution the next year are both points of departure for additional 
regulation of the ‘‘veto’’ and at least mark a pause in the search for ways 
of amending Article 27 of the Charter. Those two resolutions, abstention 
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as established in practice and absence as a resignation of the “veto” 
constitute the present real bases for relaxation of the unanimity rule. - 


Denys P. MYERS 
The International Telecommunication Union—An Experiment in Interna- 
_ tional Cooperation. By G. A. Codding, Jr. Leiden: E. J. Brill, 1952. 
pp. vili, 506. Index. Gld. 25. : 


This is an excellent book which reveals most careful study of original 
sources, skillful organization, and clear presentation. As the author’s 
selected bibliography reveals, much has previously been written about the . 
International Telecommunication Union and its predecessors, the Interna- 
tional Telegraph Union and the International Radiotelegraph Union, but 
this volume has freshness and perception. It tells the story, as the subtitle 
indicates, of ‘‘an experiment in international coöperation” with what 
seems to the reviewer an admirable balance between the technical and the 
non-technical. ; ; l 

Without being obstrusive or boring, Dr. Codding tells the reader in his 
Introduction, and from time to time through the text, just what he is about. 
‘The aim of this work,” he says, ‘‘is to give a comprehensive and up-to- 
date picture of the evolutionary, structural, and functional aspects of the 
international machinery for the regulation and control of telecommunica- 
tions.’ The plan ‘‘is historical in principle:’’ ‘‘Chapters I to IV are 
devoted to a survey of the development of international communication 
services and international action in that field from the debut of electro- 
magnetic telegrapky through World War II.... Chapters V to IX are 
devoted to the post-World War II reorganization of the Union in 1947, 
and the problems that have faced the Union from 1947 through 1951.” 

Dr. Codding has the sound approach to the study of international organi- 
zation which was so strongly emphasized by the late Professor Joseph P. 
Chamberlain: He describes the practical problems—technical, political, 
economic and social—which were created by the development of modern 
systems of communication, and then shows how the international organi- 
zations develop to meet the problems. This approach makes the organiza- 
tion in all its historical phases live and have meaning. 

As students of international organization know, this particular story 
has much of interest to teach on such questions as membership, representa- 
tion, budget, voting, use of languages, and administration. The author 
does not attempt point-by-point comparisons with other organizations 
such as the Universal Postal Union, but this comparable experience is not 
ignored. Without special emphasis he reveals clearly the political changes 
in the international community over the course of a century culminating 
in the recent period of Soviet intransigence, which since 1947 has been 
manifested in the International Telecommunication Union in ways which 
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are all too familiar to those who have followed the work of the principal 
organs of the United Nations. The author properly points out that for 


` the most part this work of international co-operation ‘‘has been carried out 


almost exclusively by telecommunication experts. Their disregard for legal 
formalities has at times led them into temporary difficulties, but at the same 
time it has prevented them from becoming so deeply involved in many of 
the ever present political machinations as to neglect their essential work.’’ 
The recent difficulties encountered in drafting a new international fre- 
quency list show how the ‘‘Cold War’’ has affected work in this field. 

The appendices include definitions of terms, the text of the Agreement 
between the UN and the ITU, a table showing the classes of contributions 
and the status of ratifications and accessions of the countries in relation to 
the acts of the Union, and an organization chart of the ITU. The Index 
has some curious omissions such as the words ‘‘membership’’ and ‘‘rates,’’ 
but the Table of Contents, with its numerous sub-headings, constitutes a 


readily usable guide. 
oe Pamir ©, JEssuP 


Whither Europe-—Union or Partnership? By M. J. Bonn. New York: 
Philosophical Library, 1952. pp. 208. Index. $3.75. ; 


At this time, when the fate of the Treaty establishing the European 


- Defense Community hangs in the balance, it is interesting to read this book 


by the well-known German economist and Weimar democrat, foe of totali- 
tarianism, whether of the Hitler or Russian model, a good European in 
the sense of Briand, with accent not only on ‘‘good’’ but also on ‘‘Huro- 
pean.’’ To an American, born in Europe, this book contains nothing new. 
But for many native-born Americans it will be often painful to see their 
illusions, born out of oversimplification and ldck of real understanding 
of the European situation, shattered. 

The emergence of an aggressive Soviet expansionism,. made possible 
through the destruction of Austria-Hungary in the first World War, and of 


. Germany and Japar. in the second, has posed to a reduced Europe, which 


at the same time has lost its dominating position in world affairs and its 
hold on colonies, the tremendous problem of defense, if not of survival. 
Free Europe knows that it must be able to withstand Soviet aggression and 
that it can do so only by uniting, and by generous- help from the United 
States. But the author argues against union and rather in favor of 
multiple partnerships and joint institutions. 

The reasons given for this attitude are the following ones: Europeans are 
against a monotonous uniformity, they ‘‘recognize the divergencies of the 
several European peoples as permanent features of their lives; they do not 
look forward to a future in which Dante and Cervantes, Moliére and 
Goethe would survive only in Basic English translations” (p. 124). Europe 
must ‘‘try to avoid being éngulfed either in the benevolent universalist 
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monism of the United States or in the malignant levelling universalism of 
Soviet Russia.’’ 

The problem of union in Europe means the federation of full-grown, 
powerful old nations of long history and tradition, a problem for which 
the much less complicated union of the thirteen’ young American States can 
by no means serve as a model. Free Europe must unite; but it cannot 
be a ‘‘Little America,’’ a soulless copy of the great United States original; 
it cannot be a continent of plagiarists; it must create, not copy. 

The second argument is that the present drive for union is the outcome 
of fear and of external pressure, but not of a deep and passionate yearning 
of the peoples of Hurope for a common fatherland, such as led in the 
nineteenth century to the unification of Italy and Germany. There is not 
yet a European patriotism to which a European Army would be bound in 
allegiance. 

Third, nationalism has not vanished, even if it dons the garments of 
supra-nationalism. However much the motives of men like Robert Schuman 
and Dr. Adenauer are to be respected, there enter, nevertheless, national- 
istie considerations. To the Germans European unity means German 
equality; to the French European unity means French security and re- 
covering the ascendancy in Europe which France lost in 1871. 


Finally, even a union of those six European states would not be equal: 


to the tasks before it. Only an Atlantic Union can do that; but this 
Atlantic Union, like NATO, is not a supra-iational union, but only an 
international, intergovernmental co-operation. Notwithstanding all that, 
this reviewer hopes against hope that these six European states will be able 
to unite, convinced of the compelling truth: which the former Belgian 
Prime Minister Spaak put into these words: Europe must unite—or perish. 


Joser L. Kunz 


Conférence de la Haye de Droit International Privé. Vol. I:Actes de la 
Septième Session tenue du 9 au 31 Octobre 1951. pp. xxx, 404; Vol. IT: 


Documents relatifs à la Septiéme Session. PP. x, 544, La Haye: Im- . 


primerie Nationale, 1952. Fl. 48, 


After a lapse of more than a year the proceedings of the Seventh Con- 
ference on Private International Law, held in October, 1951, have become 
available. They are contained in two strong volumes, prepared under the 
responsibility of the president of the Conference, Professor J. Offerhaus, 
and its secretary general, M. H. van Hoogstraten. The first volume con- 
tains the minutes of the three plenary sessions as well as those of the ses- 
sions of the four Conference committees on Sales, Corporations, Renvoi, 
and Organization of the Conference. The Draft Charter for the Con- 
ference as a permanent institution and the four other draft conventions 
signed by the delegates of the participating governments, on the Law Ap- 


se 
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plicable to International Sales of Goods, Recognition of the Legal Per- 
sonality of Foreign Corporations, Determination of Conflicts between the 
National Law and the Law of Domicile, and Civil Procedure are printed 
at the end of the volume, together with the Recommendations, Resolutions, 
and Voeux adopted by the Conference.* 

The second volume, the contents of which are not less interesting, con- 
tains the materials submitted by the Government of The Netherlands to 
the participating foreign governments in advance of the Conference. They 
include the text of the Draft Convention on Conflicts in the Matter of 
Sales, which a special committee appointed by the Sixth Conference had 
produced in 1981, together with Dean Julliot de la Morandiére’s accompany- 
ing report; questionnaires prepared by the Government of The Netherlands 
on Transfer of Property in International Sales, Jurisdiction in Interna- 
tional Sales, and Conflicts in Matters of Corporations; a draft for a Con- 
vention on Renvoi, with commentary; and questionnaires on Claims for 
Maintenance, and on the Formation of Contracts. The replies to the ques- 
tionnaires, given by fifteen governments—Austria, Belgium, Denmark, Fin- 
land, France, Germany, Great Britain, Italy, Japan, Luxembourg, Nether- 
lands, Norway, Spain, Sweden, and Switzerland—fill the rest of the volume. 

The Actes thus contain a wealth of material of interest to the specialist 
in private interhational law. They are an important addition to the 
literature on conflict of laws and their consultation is indispensable for the 
understanding and critical evaluation of the draft conventions prepared 
by the Seventh Hague Conference. 

Special reference should perhaps be made to the Memorandum which 
the Government of The Netherlands addressed to the governments of the 
nations having participated in the earlier conferences to ascertain whether 
resumption of the work of the Hague Conference was desired. This 
Memorandum of July, 1949, reproduced at the beginning of Volume II, 
referred to the fact that, presently, only European nations and Japan take 
part in the work of the Hague Conference ? and indicated the possibility of 
increasing the number of nations to be invited to the Eighth Session. In 
his opening speech, the President of the Conference raised the question, 
which was taken up and discussed in the Committee on Organization 
(Vol. I, pages 250, 271, 314, 326). The result is a provision in Article 2 
of the Draft Charter for the Conference, which was signed by the delegates 
to the Conference. Article 2 reads (Vol. I, page 398) : 


1 The contents of the draft charter and of the other draft conventions are discussed 
by Kuhn in ‘‘ The Council of Europe and the Hague Conferences on Private International 
Law,’’ this JOURNAL, Yol. 46 (1952), p. 515; a translation of the four draft con- 
ventions, but not of the draft charter, has appeared in the American Journal of Com- 
parative Law, Vol. 1 (1952), p. 275. 

2See K. H. N., ‘The United States and the Hague Conferences on Private Inter- 
national Law,’’ American Journal of Comparative Law, Vol. 1 (1952), p, 268. 
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Translation l i 


(1) Members of the Conference of the. Hague on. Private Interna- 
tional Law are the Nations which participated i in one or more sessions 
of the Conference and which accept this Charter. 

(2) Any other Nation whose participation presents an interest of 
juridical character for the work of the ‘Conference, may become a 
member. Admission of new members is decided upon by the Govern- 
ments of the participating Nations, on the proposal of one or more 


members, through the majority of the votes cast within six months 
from the certification of the proposal to the Governments. 


(3) The adniission takes effect with the acceptance by the inter- 
ested Nation of this Charter. 
| Kurt H. NADELMANN 


International Economics. By Jacob Viner. Glencoe, Ill.: The Free Press, 
1951. pp. 382. $5.00. 


This volume is indispensable to every one who works in the field of inter- 
national economie policy. It likewise contains much of interest to the 
general student of international relations. Except for the introductory > 
paper, these’ twenty-five studies have all been} previously published, from 
1924 to 1949, but in such a variety of publications prifited all over the 
world, from Stockholm to Melbourne, that many of them will now be read ` 
and enjoyed for the first time even by specialists in the field. To the 
ordinary reader who does not have at hand the resources of a Library of 
Congress, this collection of reprinted papers is a priceless boon. __ 

There are papers dealing with the theory of international finance and 
foreign trade as well as critical studies of the! Bretton Woods Agreements 
and the Havana Charter for an International Trade Organization. The 
two papers on the economic aspects of the most-favored-nation clause, when 
first published in 1924 and 1931, constituted a significant contribution to 
the literature on the most-favored-nation clause. An analysis of the diffi- 
culties and problems in attempting to measure the height of average tariff 
levels is just as valuable today, in view of recent debates about high and low 
tariffs in the OHEC and GATT forums, as when the paper was first pub- 
lished in Paris in 1936. 

The more general reader will want to turn lto the study on the implica- 
tions of the atomic bomb for international relations, the papers on the 
American interest in the colonial problem, peace as an economie problem, 
a defense of dollar diplomacy, and the general introductory paper. Pro- 
fessor Viner’s own re-reading of the papers collected together in this 
volume seems to have impelled him to write a delightful introductory 
essay, which might be described as the confession of a ‘‘free trader’’ who 
delights in admitting his ‘‘failure to change my values and move with the 
current developments in economic analysis’’ (¢.g., Keynes), which, he says, 
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‘“‘many of my colleagues would regard .. . as a striking instance of ar- 
rested intellectual development.’’ 

Taken together, these papers give convincing evidence of why Professor 
Viner has long been regarded, both in this country and abroad, as one of 
America’s most brilliant international economists. 

Honoré M..Carupau 


International Economic Organisations. By Charles Henry Alexandro- 
wiez. (Published under the auspices of The London Institute of World 
Affairs.) New York: Frederick A. Praeger, Inc., 1953. pp. xii, 268. 
Index. $6.00. 


This book is a useful introduction to the study of international economic 
organizations. The author is a barrister of Lincoln’s Inn and Professor 
of International and Constitutional Law at the University of Madras. As. 
he says in his Preface, he combines both the economic and the legal points 
of view, but the economic seems more heavily weighted. Professor Alex- 
androwicz diagnoses international economic ills and describes how inter- 
national organizations, both inter-governmental and private, were estab- 
lished: to cure or alleviate them. He concludes his book by saying that 
“the supreme pyrpose of all International Economie Organisations’’ is 
‘by a vigilant disinfection of world economy to anticipate events and to 
maintain the health and vigor of our economic life.” He acknowledges 
his debt to Professor Schwarzenberger and accepts the view that ‘‘inter- 
national relations are a branch of sociology.” He says that one ‘‘cannot 
understand the international society without knowledge of at least three 
disciplines, namely international law, international relations, and inter- 
national economics,” with international relations the discipline in which 
a final synopsis is most likely to be possible. 

The book begins with descriptions of basic economic problems such as 
the gold standard, cartels, and the rôle of central banks. It progresses 
through international commodity agreements, the International Co-opera- 
tive Alliance and the more familiar international public unions. The 
inter-war period is examined, with emphasis on the Bank for International 
Settlements, the International Chamber of Commerce and the International 
Labor Organization, but all of this is introductory to more concentrated 
study of the present postwar period. Here there is stress on the Bretton 
Woods and Havana agreements as parts of the international economic 
planning. Keynes’ plan for an International Clearing Union, which was 
not accepted at Bretton Woods, is given a chapter to itself as an introduc- 
tion to the study of the Fund and the Bank. Postwar commodity agree- 
ments are noted briefly and European economic organizations are examined 
in more detail. The United Nations Economic and Social Council and 
certain non-governmental organizations and specialized agencies are the 
final subjects treated. 


530 THE AMERICAN JOURNAL CF INTERNATIONAL LAW 


The book provides a good starting-ocint for the student, but most of the 
events are carried up only through the Spring of 1951; the operations 
-of the International Bank for Reconstruction and Development are fol- 
lowed only through the Summer of 1950. One of the merits of this volume 
is its emphasis on the part played by a number of non-governmental organi- 
zations such as the International Chamber of Commerce and the Interna- 
tional Co-operative Alliance, which are frequently neglected in such a 
study. Less helpful is the frequent reference to international organizations 


as ‘‘clubs,’’ especially when referring to central banks, but also, for ex-. 


ample, in deseribing the General Agreement on Tariffs and Trade. 
Pump O. JESSUP 
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UNITED NATIONS 


OPINION OF COMMISSION OF JURISTS? 


WITH RESPECT TO STAFF MEMBERS OF THE UNITED NATIONS SECRETARIAT 


OF UNITED STATES NATIONALITY 


Secretary-General, 


United Nations. 


I. 


PRELIMINARY 


You have asked us to advise you on the following questions with respect 
to staff members of United States nationality. 


(i) 


(ii) 


(iii) 


(iv) 


(v) 


Is it compatikle with the conduct required of a staff member for him 
to refuse to answer a question asked by an authorized organ of his 
government on the ground of the constitutional privilege against 
self-incriminetion ? 

What efféet should be given by the Secretary-Generél to the re- 
fusal of the United States Government to issue a passport to a staff 
member for purposes of official travel? 

In view of the Charter requirements and the Staff Regulations, 
what action should the Secretary-General take when he receives in- 
formation from an official source of the United States Government 
that a staff member of U. S. citizenship is alleged to be disloyal 
to his government? l 

In the course of enquiries by agencies of the U. S. Government, 
should the Szcretary-General make available archives of the Or- 
ganization or authorize staff members to respond to cuestions in- 
volving confidential information relating to official acta? 

If it appears that the Secretary-General possesses no present au- 
thority to dismiss holders of permanent appointments on evidence 
of subversive activities against their country or refusal to deny 
such activities, what new legal steps would be necessary and effective 
to confer such authority? 


> 


For the purpose of our enquiry, we have had before us a Statement of 
Facts prepared by your staff before our arrival which drew our attention 
to numerous relevant events, facis and documents. We hav2 given due 
consideration to this Statement of Facts which was of assistance to us. 
In the circumstances, however, we have felt it advisable to undertake our 


1 United Nations General Assembly, Doc. A/Inf/51, Dec. 5, 1952; see alse Doc, A/2364, 


Jan. 30, 


1953, Annex ITT, 
i 87 


88 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


own independent review of the situation rather than to rely solely upon 
a Statement of Facts prepared by the staff of the United Nations helpful 
as we found this to be. 

In the course of this examination w2 have examined with care (inter alia) 
the following documents: 


(1) The Charter of the United Nations. 

(2) The Convention on the Privileges and Immunities of the United 
Nations, adopted by the General Assembly of the United Nations 
on 13 February 1946. 

(3) An Agreement between the United Nations and the United States 
of America regarding the Headquarters of the United: Nations. 

(4) The Staff Regulations of the United Nations adopted by Resolution 
590(VI) of the General Assembly on 2 February 1952. — 

(5) The Staff Rules of the United Nations promulgated by the Secre- 
tary-General. 

(6) The Statute of the United Netions Administrative Tribunal, adopted 
by the General Assembly >y Resolution 351(IV) of 24 November 
1949. 

(7) All decisions up to date cf the United Nations Administrative 
Tribunal. 

(8) All decisions up to date of the Joint Appeals Board. 

(9) Various instructions issued 5y the Secretary-General to the staff of 
the Secretariat and public statements made by the Secretary- 
General. : f 

(10) Stenographie transcripts of hearings before the Sub-Committee to 
investigate the administretion of the Internal Security Act and 
other internal security laws of the Committee on the Judiciary 
of the United States Senaże. 

(11) The Internal Security Act, 1350. . 

(12) The International Organizations Immunities Act. 

(18) Various statutory and othe> provisions in cases decided in the 
courts of the United States. 


‘In addition to the foregoing documents, we have had the advantage of 
studying various decisions of the International Court of Justice which, 
though not directly in point, bear upon the subject-matter of our enquiry, 
a number of contributions to legal journals, and numerous decisions of the 
United States courts. 

We have also received, at our request, from members of your staff 
numerous verbal and other communications on particular points upon 
which we desired factual information. We desire to record our gratitude 
to all the members of your staff concerned who have most readily and 
freely given us all the help we asked for. We think we should also record 
that no member of your staff has in any way attempted to put forward any 
views upon the questions referred: to us or attempted to influence our 
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opinion. The views we express in this Opinion are, we are glad to say, 
the unanimous views of all of us. They are put forward entirely on our 
own responsibility and no'member of your staff is in any way implicated 
in or committed by them. 

At an early stage of our enquiry certain matters became evident to us. 
These matters are as follows: 


(a) The difficulties to which your questions relate all arise out of the 
peculiar relationship which must exist between an international body such 
as the United Nations and the Member State within whose borders that 
international body works, a relationship which evidently requires excep- 
tional tact and discretion on the part of both the international body and its 
staff on the one hand, and the ‘“‘host country’’ on the other, if conflict is 
to be avoided and the international body is to be able to perform its proper 
functions. An international body must have a home in some ‘‘host coun- 
try.’ What mutual tolerances are needed if this relationship is to be 
satisfactory ? 

(b) While this relationship is particularly conspicuous in the country 
in which the Headquarters of the United Nations is situated, it is not 
wholly confined to that country (the United States of America). Similar 
questions may arise in greater or lesser degree in other countries in which 
staff of the United Nations may be located, either temporarily or per- 
manently. In approaching, therefore, the relationship between the United 
Nations and the United States of America, we have been careful not to over- 


. look the consequences in other countries of any opinions we may form. 


(c) On the other hand, it is clear to us that no problem is presented to the 
Secretary-General by the presence on the Secretariat Staff of a person who 
is willing to observe the laws of the host country merely by reason of the 
fact that owing to some change of regime in his own country he is deprived 
of his citizenship or is regarded by the new regime as an unsatisfactory 
citizen. We need hardly say that equally such a person has no right to 
go outside his official duties and engage in subversive activities against his 
own state or former state, or indeed any Member State. 

(d) Although your questions relate in terms specifically to United States 
nationals who are also members of your staff, we have found it impracticable 
to deal with that subject without taking into account also the position of 
members of your staff of other nationalities who are resident in the United 
States and-for that reason are entitled to receive the protection of the law 
of the United States and also bound to observe its provisions. 

(e) There appears to us to be considerable confusion in the publie mind 
as to the nature of the so-called ‘‘immunities’”’ or ‘‘privileges’’ enjoyed by 
members of the staff of the United Nations. 

In view of these considerations, we have thought it desirable, before com- 
ing to our answers to your specific questions, to put forward our general 
views of the matter in the following order: 
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(i) The background of our present enquiry. 
(ii) The legal relationship between the United Nations and a host 
country. 
(iii) The principles on which we should advise you to proceed with 
regard to: 


(a) An officer convicted by a United States court of an offense of 
which an essential ingredient is disloyalty to the United States. 

(b) An officer who pleads some constitutional privilege against 
answering questions on che ground that the answers might in- 
criminate him with regard to activities involving disloyalty to 

_ the United States. 

(c) An officer who the Secretary-General has reasonable ground 
for believing has engaged: or is engaging in activities involving 
disloyalty to the United States. 


(iv) Whether United Nations immunities bear on these questions. © 

(v) Whether the existing Staff Regulations and Rules and procedure 
empower the Secretary-General to carry out the policy we recom- 
mend he should follow under heading (iii) above, and if not, 
what amendments would be required to thosé Regulations or 
Rules to give him the necessary powers. 

(vi) Questions as to immunity in respect of United Nations archives. 

(vii) Questions concerning passports and laissez-passer. 


Ii. 
BACKGROUND OF OIR PRESENT ENQUIRY 


The United States authorities have taken the initiative of starting investi- 
gations of the identity and conduct of United States citizens who are also 
officials or employees of the Secretariat of the United Nations. These in- 
vestigations have been undertaken under laws of the United States con- 
cerning the security of the state and in particular under the Internal Se- 
curity Act of 1950. They seek to ascertain whether United States citizens 
on the Secretariat. staff are or have been members of the Communist Party 
or other organizations declared subversive under the Act, or whether the 
individuals concerned have been engaged or are engaged in other subversive 
activities. These investigations take two forms. The first form consists of 
proceedings before a Special Federal Grand Jury which began its investiga- 
tion in the summer of 1952, an investigation which has not yet been con-. 
cluded, This investigation is conducted in private and its object is to 
enable the Grand Jury to decide whether indictments should be presented 
against any person who, if indicted, would have to stand for publie trial 
in the appropriate criminal court. 


= KR 
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The other form of proceeding is an investigation by the Internal Se- 
curity Sub-Committee of the Senate Judiciary Committee. This Sub- 
Committee’s investigations are conducted under the authority of two 
Resolutions of the United States Senate, namely Senate Resolution 366, 81st 
Congress, 2nd Session, of 21 December 1950, and Senate Resolution 7, 82nd 
Congress, Ist Session. The first of these Resolutions empowers the Senate 
Judiciary Committee or a Sub-Committee thereof to investigate the ad- 
ministration of the Internal Security Act of 1950, the administration of 
other laws relating to espionage, sabotage, and the protection of the internal 
security of the United States, and subversive activities. The second Resolu- 
tion increases the limits of expenditure authorized. The hearings of the 
Senate Sub-Committee are normally public hearings but at times this Sub- 
Committee goes into executive session on which occasion the Broeepumned 
are private. — 

We make certain chservations upon each of these forms of proceeding: 


(a) Grand Jury Investigation 


The Grand Jury has been investigating offences under Section 871 of 
Title 18 of the United States Code on Crimes and Cue Procedure. 
This Section provides as follows: 

“If two or more persons conspire either to commit any offence against 
the United States or to defraud the United States or any agency thereof 
in any manner or for any purpose, and one or more of such persons do any 
act to effect the object of the conspiracy, each shall be fined not more than 
$10,000 or imprisoned not more than five years or both. 

“I£, however, the offence the commission of which is the object of the 
conspiracy is a misdemeanour only, the punishment for such conspiracy 
shall not exceed the maximum punishment provided for such misde- 
meanour.’? 

Newspaper reports indicate that the particular type of possible con- 
spiracy which is being investigated is one to engage in subversive activities 
or espionage. The Secretary-General has not been officially informed of 
the names of the persons summoned to appear nor of the identity of those 
who refuse to answer questions on the ground of their privilege against self- 
incrimination. 

Some of the staff members were requested by the Grand Jury to submit 
to it certain documents from the archives of the United Nations, including 
photostats of their personnel applications submitted when they applied for 
employment, and letters written by them in their official capacity to other 
officials of the United Nations. By letters of 13 June and 3 October 1952, 
the Seeretary-General informed the staff members concerned that these 
documents were part of the United Nations archives which were declared to 
be inviolable by the law of the United States, and that photostats and 
originals of such documents could not be given either to staff members or to 
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agencies of Member States. The staif members were given typewritten 
copies of their personnel applications which they submitted to the Grand 
Jury. The Secretary-General’s position has not been questioned by the 
Grand Jury. 


(b) Investigation by the Internal Security Sub-Committee of the Senate 
Judiciary Committee . 


A number of United Nations staff members of United States nationality 
have been summoned before this Committee. Two appeared at public 
hearings on 15 and 16 May 1952. Of these one staff member was then 
under notice of termination of employment with the United Nations. The 
other witness testified and denied all Communist or subversive activity. 
Later in the hearings another witness never connected with the United 
Nations gave testimony to the effect that in 1937 he had been informed by 
an espionage agent of a foreign country that this staff member was a 
Communist. -Other witnesses invoked their constitutional privilege against 
self-incrimination when questioned about their relations with him. 

Durirg the Sub-Committee’s hearings between 13 October and 12 Novem- 
ber 1952 additional staff members were called to testify. Several of these 
witnesses were heard only in executive sessions by the Sub-Committee; the 
records of proceedings in executive session have not been made available to 
the Secretary-General. Twenty persons who were at that time staff mem- 
bers and two who had previously been staff members were called upon to 
testify at public sessions. Some of these witnesses were questioned about 
espionage and subversive activities against the United States. One witness 
declined on the ground of privilege against self-incrimination to answer 
questions whether he was presently engaged in espionage against the 
United States and whether he had ever in the past engaged in such espionage. 
Another witness refused on the same ground to state whether he was now 
engagec. in any subversive activities against the United States Government 
and whether he had ever engaged in espionage. Bcth witnesses also in- 
voked the privilege against self-incrimination when asked whether in the 
past or present they had been connected with the Communist Party,. who 
had assisted them in obtaining employment with the United Nations, and 
whether they knew certain named. individuals. 

Ten cther witnesses declined to answer whether they had belonged in the 
past to the Communist Party, had ever belonged to it, or now belonged to . 
it. Three of these witnesses were questioned about espionage and sub- 
versive activities. All denied they had ever committed espionage. Two 
declined to answer whether they had ever engaged in subversive activities 
and one denied engaging in such activities. Four of these ten witnesses in- 
voked the privilege against self-incriminaiion with respect to the questions 
concerning membership of organizations other than the Communist Party 
which had been declared subversive. Five refused to answer whether they 
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knew certain named individuals. One witness refused to state how he had 
gone about obtaining employment by the United Nations. 

One witness stated that he was not at present a member of the Com- 
munist Party and that he had not been one on 1 June 1952. He refused to 
state whether he had been a member at earlier periods. 

Two further witnesses refused to state whether they had been members 
of the Communist Party during a particular period of the past( in one case 
1936 to 1941 and in the other 1935 to 1941) but denied such membership 
at a later period. One of these also invoked privilege on questions whether 

he had known named individuals after 1941. The other declined to state 
whether he had used a fictitious name and whether he had been an organizer 
for the Communist Party. 

One staff member admitted: membership in the ee Party for one 
year beginning in 1935 but invoked the privilege against self-incrimination 
when asked details concerning participation in its activities. 

Four staff members did not invoke the privilege. One of these stated 
that he had been a member of the Communist Party from 1938 to 1941 and 
testified fully concerning his activities in it. Another testified that he had 
never been a member of the Party but that he had been active in organiza- 
tions subsequently declared subversive and on one occasion sixteen years 
ago he had assisted the Communist underground. His testimony was in 
conflict with that of another witness never connected with the United 
‘Nations who stated that he knew the staff member to be a Communist and 
that the staff member had participated in the underground to a greater ex- 
tent than was admitted. 

The other two witnesses, who did not claim privilege at the public hear- 
ings, were not asked whether they were or had been members of the Com- 
munist Party. One of them admitted past connexion with organizations 
later declared subversive. 

An issue concerning the privileges and immunities of the United Nations 
arose during the course of the hearings. In a memorandum from the Sec- 
retary-General to the staff members of United States nationality, issued: on 
13 October 1952, the Secretary-General, after referring to Articles 100 and 
105 of the Charter and to the International Organizations Immunities Act, 
stated as follows: 

‘‘In accordance with these provisions of law, staff members of the United 
Nations called before the Senate Committee are not authorized to testify 
with regard to official activities of the United Nations and do not have the 
right to waive the immunity conferred by law. They are authorized to 
answer questions which are matters of public record regarding their po- 
sition as staff members such as title, job description, se anda date of 
appointment and the like.”’ 

At the hearings on 13 October 1952 a staff member declined on the ground 
of the Secretary-General’s instruction to answer questions relating to the 
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proceedings of the United Nations Joint Appeals Board of which the wit- 
ness was a member. The functions of this Board are dealt with in a subse- 
quent section of this opinion. 

The witness was allowed to refrain from answering until the following 
day so as to allow time for him to consult his superiors in the United Na- 
tions. At the hearing on 14 October 1952, when. asked whether he had ever 
tried to prevent. the discharge of a named individual from his employment 
in the United Nations, the witness declined to answer pleading his privilege 
against self-incrimination. 

At the close of the hearing on the following day, 15 October, Senator 
O’Conor, presiding over the Sub-Committee, read a statement which in- 
eluded the following observation : 


“Confronting the Sub-Committee is a memorandum issued by the 
Secretary-General of the United Nations which employees of the or- 
ganization are interpreting in a manner which would shield them 
against our attempts to elicit information as to their operations along 
lines favoured by the Communist Party. A Senate Committee cannot 
be stopped in its endeavour to secure facts relating to subversive 
activities on our shores by Americans regardless of their affiliation 
with an international organization. 

“To hold otherwise would be to give traitors a‘tready protection 
against disclosure. This should not be allowed to happen. Accord- 
ingly, this Sub-Committee expresses its disagreement with the interpre- 
tation of provisions of the Secretary-General’s memorandum. There 
arose on Monday, October 18th, when Frank C. Bancroft was a witness, 
a particular incident concerning which the Sub-Committee has reached 
a unanimous conclusion. Bancroft had refused to tell this Sub-Com- 
mittee whether or not he was a member of the Communist Party. He 
was also asked whether he was instrumental in preventing the discharge 
of another witness, Hugene Wallach, from employment with the United 
Nations. Wallach also refused: to tell the Sub-Committee whether he 
presently is a Communist Party official, Bancroft took refuge in the 
memorandum from the Secretary-General, stating that United Nations 
employees ‘were not authorized to testify with regard to official ac- 
tivities of the United Nations.’ 

“The Sub-Committee met in Executive Session and decided that 
Bancroft be instructed to answer the question about his assistance to 
Wallach. The Sub-Committee decided that such a refusal would be 
contemptuous of the Senate and that any witness should be so in- 
formed. Baneroft accordingly was recalled. When asked about his 
aid to Wallach, this time he resorted to his ccnstitutional privilege 
against self-incrimination. 

“It will be held contemptuous of the Senate, in our opinion, for 
witnesses to use any such excuse for failing or refusing to disclose 
information pertinent to this inquiry.’’ 


These hearings before the Senate Sub-Committee have led to various 
publie statements by the Secretary-General and by Senators of the United 
States each dealing with the matter from some particular point of view. 


$ 
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We do not think it necessary to reproduce in this opinion the text of these 
various statements. They are matters of public record and to some extent 
of public controversy. It was in the course of this controversy that on 23 
October 1952 the Secretary-General announced our appointment with a 
view to giving consideration to the issues presented. In the same state- 
ment the Secretary-General announced certain action he had taken with 
regard to the staff members concerned in the Senate Sub-Committee’s in- 
vestigation. 

It is evident to us that the following consequences have resulted from the 
circumstances to which we have referred: 


` (a) Public opinion in the United States is gravely disturbed as to the 

possibility that the United Nations may be harbouring on its staff 

persons who are or have been engaged in subversive activities in the 

United States; 

This disturbance is deepened by the action of some members of the 

United States staff of the United Nations in claiming constitutional 

privilege against self-incrimination ; 

There appears to be considerable confusion between the constitu- 

tional privilege against self-incrimination, the privileges and im- 

munities enjoyed by members of the United Nations staff and the 

privilege and immunity of the United Nations itself in respect of 

its property and archives; 

The morale of the staff of the United Nations has been seriously 

affected by what are regarded by them rightly or wrongly as charges 

of subversive activities against the staff generally ; 

(e) The relationship between the United Nations and the United States 
as the host country upon which the smooth functioning of the 
United Nations depends is imperilled. 
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It appears to us thaż we should be falling short of our duty, having regard 
to this serious situation, unless we attempted to state what we believe to 
be the true legal view upon all these matters and to answer the questions 
you have put to us in the light of that opinion. 


- IM. 


THE LEGAL RELATIONSHIP BETWEEN THE UNrrep NATIONS AND ITS 
Host COUNTRY 


The United Nations is an entity separate and distinct from its Member 
States. It has its own policy-forming organs, namely, the General As- 
sembly, the Security Council, the Economie and Social Council and the 
Trusteeship Council. It has its own judicial organization in the Inter- 
national Court of Justice. It has its own administrative organization in 
the Secretariat (see Article 7 of the Charter), of which the Secretary- 


96 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


General is the head. He as the principal administrative and executive 
officer of the United Nations carries a heavy responsibility and is given a 
large measure of independence and certain powers of initiation. The 
United Nations therefore exists not to carry out the instructions of any 
individual Member State but to carry into effect the joint policies of 
Member States formulated in a constitutional manner through the above- 
mentioned policy-forming organs. It is equally clear that the United Na- 
tions is in no sense a super state. It has no sovereignty and can claim no 
allegiance from its own officers or employees. Membarship of its staff in 
our opinion in no way abrogates, limits or qualifies the loyalty a person 
owes to the state of which he is a citizen. That citizen enjoys the pro- 
tection of the laws of his own state and is subject in all respect to those laws 
in so far as his personal position is concerned. Equally, that citizen is by 
reason of his membership of the staff of the United Nations in no way 
deprived of the constitutional or other legal rights enjoyed by him by 
virtue of his citizenship or restricted as to the exercise of those rights. We 
can find nothing in the constitution of the United Nations or the provisions 
governing the employment of its staff which gives the least ground for 
supposing that there is or should be any conflict whatever between the 
loyalty owed by every citizen by virtue of his allegiance to his own state 
and the responsibility of such a citizen to the United Nations in respect 

to work done by him as an officer or employee of the United Nations. We 
express below our opinion with regard to the immunities and privileges 
granted to members of the staff of the United Nations. It will be sufficient 
perhaps at this point to say that in our opinion the immunities or privileges 
granted to members of the staff of the United Nations in no way qualify or 
limit the principle of undivided loyalty to his own state of a member of 
the United Nations staff. 

In our opinion, as the administrative organ of the United Nations, the 
Secretariat must conform to the same pattern. The Secretary-General is 
responsible for carrying out the policies laid down and must therefore be 
responsible in respect of its work on behalf of the United Nations to the 
United Nations and to no other body. It is for this reason that Article 
100(1) of the Charter lays down that: 


“In the performance of their duties the Secretary-General and the 
staff shall not seek or receive instructions from any government or 
from any other authority external to the Organization. They shall 
refrain from any action which might reflect on their position as inter- 
national officials responsible only to the Organization.”’ i 


For the same reason by Article 100 (2): 


“Each Member of the United Nations undertakes to respect the 
exclusively international character of the responsibilities of the Sec- 
retary-General and the staff and not to seek to influence them in the 
discharge of their responsibilities.’ 
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In our opinion, it would be contrary to the spirit, and indeed the letter, 
of these two articles if the Secretary-General were to abrogate his responsi- 
bility in the selection or retention of staff by submitting to the dictation or 
pressure of any individual Member State or any outside body. To do so 
would also be to act in contravention of Article 101(3) which provides 
that: f : 
“The paramount consideration in the employment of the staff and 

in the determination of the conditions of service shall be the necessity 
of securing the highest standards of efficiency, competence, and in- 
- tegrity.”’ 

We regard the considerations snunciated above as being of paramount 
importance and we would state our conclusions upon this aspect of the 
matter in the following terms: 


1. The independence of the Secretary-General and his sole responsibility 
to the General Assembly of the United Nations for the selection and re- 
tention of staff should be recognized by all Member nations and if necessary 
asserted, should it ever be challenged. If the position of the Secretary- 
General in this respect were to be weakened, the whole conception of the 
responsibility of the staff of the United Nations would be impaired and 
the essential task of building up and maintaining an international civil 
service frustrated to the lasting detriment of the work of the United Na- 
tions. 

2. In exercising his responsibility for the selection and retention of staff 
the Secretary-Generai should regard it as of the first importance to refrain 
from engaging or to remove from the staff any person whom he has reason- 
able grounds for believing to be engaged or to have been engaged, or to be 
likely to be engaged in any subversive activities against the host country. 


IV. 


PRINCIPLES WITH REGARD To OFFICERS ACCUSED oR SUSPECTED OF ESPIONAGE 
OR SUBVERSIVE Activities ÅGAINST THE Host Country 


In approaching this difficult quəstion our opinion is that the policy of 
the Secretary-General should be founded on two main principles: 


(1) Strict observance of the conclusions come to-in the last preceding 
section of our Opinion, and 

(2) the necessity of promoting the establishment and development of a 
body of -officers whose outlcok on their work is governed by their 
sense of responsibility to the United Nations, in other words, of an 
international civil service. 


There is no need for us to repeat what we have said in the last preceding 
section with regard to the first of these principles but we consider that the 
second requires some development. 
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In our opinion the creation and maintenance of an international civil 
service depends mainly on the following factors: 


(i) The establishment of a sense of responsibility to the United Nations. 

(ii) The granting of reasonable security of tenure. 

(iii) Eligibility for employment without regard to race, class, colour or 
religious, political or social opinions or beliefs. 

(iv) The assurance that every officer can rely on support from above in 
the event of attack or criticism of some action performed in the 
bona fide carrying out of his duties. 

(v) Abstention by every officer from active political work in accordance 
with Articles 1(4) and 1(8) of the Staff Regulations. y 

(vi) Conduct by each officer of his private life in such a way as to 
deserve the respect of law-abiding citizens of the country in 
which he works. 


All these factors are recognized explicitly or implicitly in the Staff 
Regulations. 

We have already dealt with the first of these six factors in the last 
preceding section. It will be observed that the second, third and fourth of 
these factors involve obligations on the part of United Nations towards the 
officer concerned. Factors five and six involve obligations on the part of 
the officer concerned towards the United Nations. In our opinion, the 
observance of all these obligations whether on the part of the United 
Nations or on the part of the officer concerned is a necessity. If the United 
Nations fails in observing the obligations which fall upon it, then the 
United Nations cannot expect to receive whole-hearted service from the 
staff or to attract or hold the right kind of people. If an officer fails to 
observe the obligations he owes towards the United Nations, or by reason 
of past conduct appears likely so to fail, he cannot expect to be treated as a 
reliable international civil servant because his conduct tends to reflect dis- 
eredit on the entire body. 

In our opinion, rational, just and consistent answers can be found to the 
difficult questions we are dealing with in this section of our Opinion by the 
application of the above-mentioned principles and we proceed to consider 
how these principles should be applied in answering these questions. 

We consider first the case of an officer who has been convicted of a crime 
involving disloyalty to the state by the courts of his own country or the 
courts of any country having jurisdiction over him by reason of his 
residence there. Where there has been such a conviction the fact of the 
crime is ipso facto established. It is res judicata and should be accepted 
as such by the Seeretary-General. Having accepted the fact of conviction 
as final evidence of the crime, the Seeretary-General will then have to 
consider whether the crime is of such a nature as to be incompatible with 
the continued employment of the officer concerned in the country where 
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the offence was committed. In the case of a crime involving an ingredient 
of disloyalty to the state (whether before or after his joining the staff of the 
United Nations), we are of the opinion that the Secretary-General should 
regard the conviction as an absolute bar to the employment or the continu- 
ation of employment of the officer concerned in the state in question. We 
ean conceive of cases in which the matter could be dealt with by a transfer 
to the staff working in another country. That solution is evidently of very 
limited application so far as the Headquarters staff of the United Nations 
working in the United States of America, and in most cases dismissal would 
be the only course open to the Secretary-General. In our opinion there 
should be no differentiation in this respect between a citizen of the United 
States and a citizen of some other state resident in the United States. A 
resident in the United States, whether a United States citizen or not, is 
entitled to claim the protection of United States law and is under the 
correlative obligation to observe the United States laws, including the laws 
relating to internal security. Under the arrangements made for the re- 
cruitment of staff of the United Nations it is inevitable and, in our belief, 
wholly desirable, that employment should be available, whether in the 
Headquarters Organization in the United States or elsewhere, to citizens 
of countries whe have adopted a Communist regime. Loyalty to their own 
countries may require that these persons should hold Communist views and 
even be active members of the Communist Party in their own country. 
The presence of such persons in the interests of the continued operation of 
the United Nations will, we believe, be accepted. by the good sense of the 
American people who are the citizens of the host state. If they are to be 
accepted as guests, however, they must accept, in our opinion, the obliga- 
tions of guests and refrain from activities regarded: as subversive by the 
law of the host country. 

Conviction for an offence such as that now under consideration would, in 
our view, be a clear breach of this obligation on the part of the officer 
concerned. 

We have dealt with this matter from the point of view of citizens or 
residents of the United States who are members of the staff of the United 
Nations, because the Headquarters of the United Nations being situated in 
the United States the problem is more acute there than in other countries. 
In our opinion, however, the policy we advise should be applied impartially. 
It would, in our view, be equally wrong for the United Nations to employ, 
for example, in a country with a Communist regime, a person who is pre- 
pared to conduct activities regarded in that state as subversive even if the 
character and antecedents of that person were regarded as being meritorious 
by the generality of United States citizens. 

We come now to the second question to be considered in this section of 
our Opinion, namely, what should be the attitude of the Secretary-General 
towards an officer who pleads some constitutional privilege against answer- 
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ing questions on the ground that answers might incriminate him with 
regard: to subversive activities or espionage against the United States. As 
we have said above, in our opinion membership of the staff of the United 
Nations does not and should not deprive the officer concerned of the con- 
stitutional or other legal rights guaranteed to him by the law of his host 
country, whether his own country or not. Nor should those rights be in 
any way limited, abridged or qualified by reason of his membership of the 
staff of the United Nations. 

This matter arises, with particular force in the United States of America, 
where one of the constitutional rights that may be invoked is a right 
guaranteed to every American citizen or resident in the United States of 
America by the Fifth Amendment to the Constitution of the United States; 
although it is possible, in our opinion, that similar questions might arise 
in other countries. . 

The Fifth Amendment to the United States Constitution provides that 
no person ‘‘shall be compelled in any criminal case to be a witness against 
himself.’’ This protection may be invoked not only in the actual course 
of a criminal trial but also in other proceedings which may be precursory 
of criminal proceedings. For example, this protection may be and has 
been invoked before the Special Grand Jury referred te above and also 
before the above-mentioned Sub-Committee of the Judiciary Committee of 
the United States Senate. It is commonly referred to as ‘‘the privilege 
against self-incrimination’’—a phrase we have ourselves used above. 

In our. opinion, a person who invokes this privilege can only lawfully 
do so in circumstances where the privilege exists. If in reliance upon this 
privilege a person refuses to answer a question, he is only justified in doing 
so if he believes or is advised that in answering he would become a witness 
against himself. In other words, there can be no justification for claiming 
this privilege unless the person claiming the privilege believes or is ad- 
vised that his answer would be evidence against himself of the commission 
of some criminal offence. It follows from this, in our opinion, that a person 
claiming this privilege cannot thereafter be heard to say that his answer 
if it had been given would not have been self-incriminatory. He is in the 
dilemma that either his answer would have been self-incriminatory or if 
not he has invoked his constitutional privilege without just cause. As, in 
-our opinion, he cannot be heard to allege the latter, he must by claiming 
privilege be held to have admitted the former. Moreover, the exercise of 
this privilege creates so strong a suspicion of guilt that the fact of its 
exercise must be withheld from a jury in a criminal trial. 

It is clear also that in addition to arousing a suspicion of guilt, the plea 
of privilege may well affect prospects of employment. The privilege is an 
absolute right and it is legal in the United States to assert it, but it does 
not follow that a witness claiming the privilege, whether he be.a national of 
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the United States or otherwise, suffers no ill consequences by the mere fact 
of his asserting the privilege. 

Indeed, in the United States much legislation has been passed restricting 
Federal, State, or municipal employment in the case of persons connected 
with organisations declared subversive and machinery established to ascer- 
tain whether such connection exists. We refer (inter alia) to 5 U.S.C. 
Sec. 118 (j), Executive Order 9835, 12 Federal Regulations 1935, the 
Feinberg Law (See. 3022 of the Education Law), The New York City 
Charter See. 903 and the Case of Adler v. Board of Education, 342 
U.S. 485. . 

There can be no doubt that in the United States of America it is not 
contrary to the Constitution for legislative or other consequences affecting 
employment to follow from the exercise by an employee of some constitu- 
tional right or privilege. 

It appears to us, therefore, that in cases where this privilege is invoked 
in the United States, the Secretary-General must take notice of the fact and 
be prepared to take the appropriate action. 

What that appropriate action should be depends, we believe, upon the 
nature of the question to which an answer has been refused. The particu- 
lar questions which we have to consider fall into two main classes: 


(1) Questions whether the officer concerned is or has been engaged in 
espionage or other subversive activities in the United States of 
America, and: 

(2) Questions as to whether the officer concerned is or has at any time 
been a member of the Communist Party in the United States or of 
some other organization declared to be a subversive organization. 


In our opinion if an officer of the United Nations pleads privilege in 
respect of the first of these categories of questions, the duty of the Secretary- 
General is clear. The officer has refused to answer the question on the 
only lawful ground open to him, namely, that in answering he would become 
a witness against himself. In cur opinion such a person is just as un- 
suitable for continued employment by the United Nations in the United 
States as one who had actually been convicted, and his employment in the 
United Nations should not be continued. We think also that this opinion 
should apply whether the question in respect of which privilege has been 
claimed relates to acts of the staff member concerned done before or after 
the commencement of his employment by the United Nations. 

We have felt more difficulty in considering the second category of ques- 
tions. To be, or to have been a member of the Communist Party in the 
United States or of some other crganization at the present time declared 
subversive in pursuance of the Internal Security Act is not per se a 
eriminal offence. The organization concerned may not have been regarded 

as subversive at the time of membership, or, if it was, the officer concerned 
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may well have changed his views and ceased to be a member. We have felt 
doubtful whether the Secretary-General should take in such cases the same 
action we have recommended above with regard to the first category of 
questions. Nevertheless, the reasoning which we have applied to the 
first category of questions constrains us to the view that our advice with 
regard to the second category of questions should be the same. In both 
cases the citizen is in the same dilemma. Hither his answers would have 
ineriminated him or he had no right to claim privilege. In neither case, 
in our opinion, can he be heard to say that his resort to privilege was un- 
necessary or unjustified. 

If the Secretary-General accepts our advice in this matter, which we give 
with a grave sense of responsibility having regard to the human rights 
involved, we consider that he should in future make plain to the staff what 
the consequences of pleading privilege may be so far as the officer’s em- 
ployment is concerned. The decision whether or not to plead privilege 
is one which must be taken by the officer concerned with all its consequences 
for better or worse. Before coming to his decision, the officer ought to be 
aware of all the consequences including the possible effect of his decision 
upon his continued employment with United Nations. 

We turn now to the third question arising under this head, namely, what 
policy should the Secretary-General follow if he has reasonable ground for 
believing that an officer has engaged: or is engaging in activities involving 
subversive activities in the United States. 

This problem presents features which are not present in the problems 
raised by the two preceding questions. If either of those questions arises 
the Secretary-General has direct evidence of what happened. If there has 
- been a conviction, the fact of the conviction is a matter of public record 
and the crime in respect of which there has been a conviction is known. 
If the second question arises, the claira of privilege is a matter of public 
record and the question in respect of which the privilege has been claimed 
is also known. In other words, the content of the information received by 
the Secretary-General is definite and the form in which it reaches him is 
known and reliable. If the question to which we are now addressing our- 
selves arises, the Secretary-General may be in possession of definite allega- 
tions from a reliable source or inconclusive pieces of information from a 
reliable source. Hither type of information may also come from a source 
whose reliability the Secretary-General may have to investigate. In some 
cases the Secretary-General may have to consider not only the reliability of 
the source but the relevancy and reliability of the information provided 
and may even have to make his own further inquiries. -We do not think 
that we can offer any advice as to a rule to be applied in such cases beyond 
the very general advice that if the Secretary-General is satisfied that he 
has reasonable ground for believing that a member of the staff is engaging 
or is likely to engage in activities regarded as subversive by the host coun- 
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try, he should come to the conclusion that the officer concerned: should no 
longer be employed in that country. Membership of a body declared sub- 
versive is not a crime but does in our view suggest that the law of the 
United States of America regards a member as a potentially unreliable 
citizen. No such person should be employed by the United Nations without 
special enquiry. Such a conclusion should only be come to however after 
a proper opportunity has been given to the officer concerned to state his 
case. 

As to the substance of the matter we do not feel able to assist beyond 
giving certain illustrations of the matters which might arise and the way 
in which the Secretary-General should in our opinion approach them. As 
to the procedure to be followed we feel able to make certain recommenda- 
tions. 

We give the following cases as being illustrations of our view: 


1. A responsible organ of one of the Member States informs the Secre- 
tary-General that an officer is or has been a member of an organization 
declared subversive in that state, or informs the Secretary-General that after 
due consideration a passport has been refused. We do not consider that the 
Secretary-General shculd act solely on such a conclusion communicated in 
such a form. To fo sc would be to offend against the cardinal principle that 
the Secretary-General should not be subjected to instructions from a Mem- 


_ ber State. Nevertheless, the receipt of such a communication from a 


responsible organ of zovernment of one of the Member States clearly, in 
our view, necessitates a full inquiry into the circumstances by the Secretary- 
General. He would be greatly helped in such an inquiry if the Member 
State in question could see its way to give to the Secretary-General not only 
the general conclusion but also the evidence upon which the Member State 
has come to that conclusion. It appears to us to be highly desirable that 
where this is legally possible, it should be done, and that where it is not 
legally possible, the legal impediment should, if possible, be removed. It 
appears to us that to put the Secretary-General on inquiry and to withhold 
the evidence places him in a position of great embarrassment. Neverthe- 
less, if the evidence cannot be made available, the Secretary-General must, 
we think, make the best inquiries he can and form the best conclusion he 
can on the information available. If he comes to a conclusion in a case 
where the evidence has not been made available, it should not be open to 
the Member State to criticize his decision. 

2. An officer decides that in some proceeding in the United States he will 
not plead his constitucional privilege but answers questions which reveal 
that at some time he has been a member of some organization declared sub- 
versive. In this case we think that the Secretary-General is immediately 
put upon inquiry. It may be that the admissions of the officer concerned 
are in themselves sufficient to justify the Secretary-General in coming to 
a conclusion. It may be that they are insufficient for this purpose in 
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which case a full inquiry should be conducted. Where there has been a 
publie admission of this kind we feel that it would be right and prudent 
for the officer concerned to be suspended from duty pending the outcome 
of the inquiry. l 

3. If the allegation against an officer is merely that at some time in the 
past he has been a member of an organization declared by law to be sub- 
versive by the host country our opinion is: 


(a) that that fact should not in itself justify dismissal but, 
(b) that it always should put the Secretary-General upon inquiry. ` 


Our reason for making this recommendation is that membership of such 
an organization may mean different things in different cases. 

As we have stated above, a finding that an offcer is at the present time an 
active member of the Communist Party of the United States of America is 
incompatible with his continued emp_oyment by the United Nations in the 
host country. On the other hand, membership in a Communist Party may 
be an essential feature in the loyalty z0 his own state of an officer employed 
by the United Nations. As another example, an officer may have been a 
member of a Communist Party at some time in the belief that that course 
was the only one open to him if he desired to take part in some underground 
movement against the Fascist or Nazi tyranny. Or yet again, an officer 
may well have been a member of a Communist Party in the past and 
genuinely renounced the party as a result of his experiences. The zeal of 
converts is not a thing lightly to be thrown away though the sincerity of 
conversion may well be the subject of anxious enquiry. 

As to procedure we have formed tie opinion: 


1, That the decision must be the responsibility of the Secretary- 
General; and 

2.. That the existing procedura of the Joint Appeals Board and the 
Administrative Tribunal is not suitable to deal with the cases we are 
examining under this question. 


It is, in our opinion, a matter for consideration whether the Secretary- 
General should not be called upon te act entirely on his own responsibility 
in such cases without the aid of ary other body. We have come to the 
conclusion that such a course is iradvisable for two reasons. The first 
reason is that it might subject the Secretary-General to direct pressure 
from individual Member States which is contrary to the spirit and letter 
of the Charter. The second is thal in difficult matters of this kind the 
staff are in our opinion entitled to b2 assured that their case has had a full 
hearing at which they have had an opportunity of stating their case. 

‘We consider, therefore, that the Seeretary-General in these cases con- 
cerning officers with permanent ccntracts or fixed-term contracts which 
have not expired should be assisted by an advisory panel who should deal 
with the matter in private and give to the Secretary-General an opinion 
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which would: be advisory only. We consider that the best form of advisory 
panel would be two very senior officers of the Secretariat staff with an 
independent chairman to be selected by the Seeretary-General after con- 
sultation with the appropriate bodies representing the staff. 

We are further of the opinion that if the Secretary-General acts in a 
particular case after receiving advice from this panel (whether he acts on 
it or not) the Joint Appeals Board should accept his decision and should 
not consider themselves to be entitled to reopen the matter. We have no 
right to suggest whaz should be the attitude of the Administrative Tribunal, 
which is an independent judicial body, but we find it difficult to believe 
that they would: not accept a conclusion come to in such a manner. In the 
event, however, of the Administrative Tribunal not accepting a decision 
and ordering re-instatement we consider that the Secretary-General exer- 
cise his right to refuse re-instatement leaving the Administrative Tribunal 
to assess damages, if any. In any event we think that the Secretary- 
General should: refuse to lay before the Joint Appeals Board or the Ad- 
ministrative Tribunal the information laid before the Advisory Panel. We 
believe that this provision is essential if the Secretary-General is to continue 
to receive the information from organs of government of the Member States 
which he ought to raceive. That information will hardly be forthcoming 
if there is any risk of its becoming public property. 

In this section we have been dealing with the principles we recommend 
the Secretary-General to adopt in dealing with existing staff. We need 
hardly add that in our opinion he should apply the same principles in en- 
gaging new staff. 


vV. 
Do Unirep Nations IMMUNITES BEAR on THESE QUESTIONS? 


The question of wkat privileges and immunities are enjoyed by members 
of the staff of the United Nations involves an exhaustive study of numerous 
documents. Moreover, these questions have received considerable public 
attention and as we have said above there appears to be a good deal of 
confusion in the public mind concerning them. We have therefore felt 
it our duty to examine these questions with some thoroughness. In a 
separate document ws present the results of our study. We have come to 
the conclusion, however, that there is no immunity or privilege available to 
any member of the staff of the United Nations which would enable him to 
escape the consequences of the actions we have been considering. We have 
therefore felt it desirable not to deal at length in the main body of our 
opinion with this matter. An additional reason for relegating our views 
on these questions to a separate document is that we believe that a dis- 
proportionate amount of atention has been paid to this aspect of the matter. 
In our opinion there is no immunity or privilege enjoyed by any member 
of the United Nations staff behind which he could shelter if brought to 
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account on any charge of his taking part in subversive activities against the 
United States of America. 
VIL 
Do roe Existing Starr REGULATIONS 03 RULES AND PROCEDURE EMPOWER 
THE SECRETARY-GENERAL TO CARRY OUT THE POLICY WE RECOMMEND 
He SHovutp Fottow anp 1 Not WHAT AMENDMENTS WOULD 


BE REQUIRED TO THOSE REGULATIONS OR RULES TO aive Him 
THE NECESSARY POWERS? 


There can, we think, be no doubt tkat the rights of the staff in matters 
of their employment are contractual and that the terms of the contract 
are to be found in the Staff Regulations and the Rules promulgated as 
Staff Rules in pursuance of the regulations. The present Staff Regula- 
tions are those adopted by the General Assembly at its 872nd meeting on 
2 February 1952. The basic duties 3f the staff are laid down in Article I, 
the relevant provisions of which are 1.4‘and 1.8. 

Article 1.4 is in the following terms: 


‘‘Members of the Secretariat shall conduct themselves at all times 
in a manner befitting their status as international civil servants. They 
shall not engage in any activity that is incompatible with the proper 
discharge’ of their duties with the United Nations. They shall avoid 
any action and in particular any kind of public pronouncement which 
may adversely reflect on their status. While they are not expected 
to give up their national sentiments or their political and religious 
convictions, they shall at all times bear in mind the reserve and tact 
incumbent upon them by reason of their international status.’’ 


Article 1.8 is in the following terms: 


“The immunities and privileges attached to the United Nations by 
virtue of Article 105 of the Ckarter are conferred in the interests of 
the Organization. These privileges and immunities furnish no excuse 
to the staff members who enjoy them for non-performance of their 
private obligations or failure to observe laws and police regulations. 
In any case where these privileges and immunities arise, the staff 
member shall immediately report to the Secretary-General, with whom 
alone it rests to decide whether they shall be waived.’’ 


Members of the staff receive thr3e xinds of appointment: 


(1) Appointment to a permanen: appointment. 

(2) Appointment for a fixed tern. 

(8) Appointment for an indefinite period (sometimes referred to as 
temporary indefinite appointment). 


Article IX sets out the cireumsiances in which the Secretary-General 
may terminate the appointment of a staff member. The relevant pro- 
visions are as follows: 
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‘9.1(a) The Secretary-General may terminate the appointment of a 
staff member who holds a permanent appointment and whose pro- 
bationary period has been completed, if the necessities of the service 
require abolition of the post or reduction of the staff, if the services of 
the individual concerned prove unsatisfactory, or if he is, for reasons 
of health, incapacitated for further service. 

(b) The Seeretary-General may terminate the appointment of a 
staff member with a fixed-term appointment prior to the expiration 
date for any of the reasons specified in paragraph (a) above, or for 
such other reason as may be specified in the letter of appointment.. 

‘“ (e) In the case of all other staff members, including staff members 
serving a probationary period for a permanent appointment, the 
Secretary-General may at any time terminate the appointment, if, in 
his opinion, such action would be in the interest of the United 
Nations.” 

Article X authorises summary dismissal by the Secretary-General in the 
case of serious misconduct (faute grave). 

Staff members whose appointments are terminated under Article IX 
are entitled to termination indemnity at rates specified under the Regu- 
lations. 

If the policy we have recommended above can be carried out without 
amendment to the Staff Regulations we think it very desirable that no 
amendment of those Regulations should be asked for. We make this recom- - 
mendation for the following reasons: 


(1) The present Regulations and the Staff Rules set up an administra- 
tive code carefully designed to secure both adequate freedom of action 
in disciplinary matters for the Secretary-General and adequate protection 
for the staff against arbitrary action. We should be loath to recommend 
any alteration of this carefully planned system unless we thought it ab- 
solutely essential. 

(2) The staff appear to us to be suffering from considerable tension by 
reason of the events which we have described above as forming the back- 
ground of our mission. In our opinion it would be unfair to the staff and 
against the interests of harmonious and efficient working if the morale 
of the staff were further undermined by an amendment of the Regulations 
which might deprive them of or diminish the protection they have under 
the existing code. 

(3) An amendment of the Regulations of a temporary character should 
only be asked for if it were necessary to deal with some special emergency. 
The problems with which we have to deal do not, in our opinion, fall into 
this category. They have existed in the past and the Secretary-General 
has taken active measures to deal with them. They are continuing in 
the present and the Secretary-General is continuing to take active steps 
to deal with them. The problems will no doubt continue so long as the 
United Nations continues to embrace as Members states with widely differ- 
ing or conflicting philosophies of lize. 
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(4) In the course of our investigations we have seen nothing to suggest 
that the problems submitted to us grise with regard to anything more 
than a small proportion of the staff. It would, in our opinion, be a mistake 
to ask for an amendment of the Regulations which would inevitably apply 
to all the staff when the problem appears to be essentially circumscribed 
in area. 

Nevertheless, had we formed the opinion that some amendment of the 
Regulations was required in order to enable the policy we have recom- 
“mended to be adopted by the Secretary-General, we should not have 
hesitated to make such a recommendation. We have, in fact, formed a 
contrary opinion. Should, however, the Secretary-General act on our 
advice and subsequently find that the Administrative Tribunal consis- 
tently took a different view, we reecgnize that it might become necessary 
for him to ask for amendments. 

In our opinion, all the articles of the Staff Regulations must be read 
together. In particular we think it would be an error of construction to 
read Article 9.1 and Article 10 in isolation from Articles 1.4 and 1.8. If 
one were to read Article 9.1 and Article 10 in isolation from Articles 1.4 
and 1.8, it would appear that the Secretary-General would have no power 
to terminate the appointment of a staff member holding a permanent or 
fixed term appointment for a direct breach of the fundamental obligations 
of that member under Articles 1.4 and 1.8, unless it could be held to 
constitute serious misconduct under Article 10 or some other circumstances 
justifying dismissal under Article 9. Such a contention could lead to 
absurd conclusions. For example, it would lead to the conclusion that a 
permanent official serving a long term of imprisonment for some criminal 
offence committed prior to his joining the staff would be no ground for 
dismissal. It would not be serious misconduct, we think, under Article 
10, and mere absence from work through imprisonment is not referred to 
in Article 9.1 although absence from work for health reasons is so men- 
tioned. 

We are of the opinion that Article 9 authorizes the Secretary-General 
to terminate appointments for the reasons specified in that article which 
are reasons over and above such reasons as the failure of a staff member to 
comply with his fundamental obligations. Some such failures could no 
doubt be dealt with under Article 10 but some could not. Our view is 
confirmed by a close reading of Article 9.1 (a) and (b), the reasons for 
dismissal stated, in which all relate to matters of internal organization and 
conduct. , 

‘We have come to the conclusion, therefore, that a fundamental breach 
by a staff member of his obligations laid down in Articles 1.4 and 1.8 is 
intended to be dealt with by the Secretary-General on his own responsi- 
bility, although in many cases such a fundamental breach would also be 
serious misconduct under Article 10. We think also that the provisions 
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with regard to termination indemnity contained in Annex III to the 
Regulations apply only in cases arising under Article 9.1 and not in cases 
of fundamental breeches of Articles 1.4 or 1.8 or in the case of dismissal 
under Article 10. We think, however, that the appeal procedure laid 


- down in Article 11 would apply in all cases of dismissal whether under 


Article 9.1, Article 10 or otherwise. In ‘other words, a staff member 
dismissed. for a fundamental breach of his obligations under Article 1.4 
or Article 1.8 would have the right of arguing before the Administrative 
Tribunal against the Secretary-General’s action. 

We now proceed to apply this opinion to the three classes of cases we have 
dealt with above. We are of opinion that for a staff member to be con- 
victed of an offence of which an essential ingredient is subversive activity 
in the host state (whether his own state or not) would be a fundamental 
breach of Article 1.4 and Article 1.8. If the act in respect of which the 
conviction took place occurred during the period of employment with 
United Nations, it would also, we think, be serious misconduct under 
Article 10. If the officer were holding a temporary appointment it could 
also be dealt with under Article 9.1(¢c). Where a staff member pleads 
privilege against self-incrimination we think that he is in fundamental 
breach of Article 1.4 on the ground that that action is presumptive evidence 
of an activity incompatible with the proper discharge of his duties and is 
also an action which may adversely reflect on his status as an international 
civil servant. This opinion applies whether the question relates to acts 
performed before or after his becoming an employee. A temporary em- 
ployee could also be dealt with under Article 9.1(c). As to the third class 
of case, we are of opinion that if the form of enquiry we have recommended 
above results in the Secretary-General’s being satisfied that the staff mem- 
ber is engaging in subversive activities in the host state (whether his own 
state or not), the same considerations should apply. If it results in a 
finding less than this but still in the opinion of the Secretary-General. 
justifying dismissal on the grounc that there is a risk of the staff member 
engaging in such subversive activities the same considerations, in our 
opinion, apply. In the last resort if the Administrative Tribunal dis- 
agrees with the action of the Secretary-General, the Secretary-General 
should apply to the Tribunal to substitute damages for reinstatement. 

It will be observed that, in our opinion, it would be necessary to rely upon 
the Secretary-General’s inherent right to terminate a contract for funda- 
mental breach under Article 1.4 or Article 1.8 only in cases of officers hold- 
ing permanent or fixed-term appointments whose actions could not be said 
to constitute serious misconduct under Article 10. , 

So far as temporary appointments are concerned, we can see no diffi- 
culty. Article 9.1 (c) appears to have been framed expressly so as to 
give the Secretary-General discretion to dismiss staff whom he considers . 
unsuitable. The Secretary-General, of course, should not proceed arbi- 
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trarily. We can find nothing in the provisions governing the Statute of 
the Tribunal to suggest that the Administrative Tribunal has power to pass 
upon the adequacy of the Secretary-General’s reasons for exercising his 
discretion. 


VII. 
IMMUNITY IN RESPECT or UNITED Nations ARCHIVES 


All the relevant documents declare the. archives of the United Nations 
to be ‘‘inviolable.’’? In our opinion the Secretary-General should never 
waive this privilege. Indeed, we doubt whether he has any power to do so. 
This matter is dealt with in the separate document referred to above. 


VII. 
Passports AND LAISsSEZ-PASSER 


We have given particular attention to this matter which, in our opinion, 
raises complicated and difficult questions of law and practice. We have 
presented our conclusions upon this matter in an annex to this Opinion 
rather than overburden the body of the Opinion with too much detail. 


IX. 
CONCLUSIONS 


Your questions do not raise the question of the position of the staff of 
delegations of Member States to the United Nations and we have not 
therefore dealt with these. It appears to us that their position must be 
regulated by the normal rules of diplomatic procedure. Their staff are 
not staff of the United Nations and any questions with regard to the position 
of their staff should, in our opinion, be dealt with as between the govern- 
ments concerned. 

We believe that in what we have said above we have answered all the 
questions you put to us and which we set out in the preliminary section of 
this Opinion. If we have not followed the precise order of your questions 
it is because we felt it would be helpful if we could enunciate certain 
principles in the light of which your questions should be answered. We 
found in practice that our pursuit of this object required us to approach 
your questions in a somewhat different order from that in which they 
were proposed. i 

We have tried to demonstrate that in our opinion all the problems put 
to us, which arise directly out of the relationship of an international body 
and its host country, are amenable to rational and legal treatment. We do 
not flatter outselves, however, that the purely legal approach is the only ap- 
proach required if harmonious relations are to be established and maintained. 


br) 
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We. believe that thé existing legal framework is adequate to contain 
harmonious relationships but whether they in fact exist depends mainly 
upon a good: understanding as to the necessities of the international or- 
ganization and its staff on the che hand, and the necessities of the host 
country on the other. 

The necessities of the internaticnal organization include the necessary in- 
dependence of action required if the staff of the United Nations is to be 
a truly international civil service responsible to the United Nations in 
respect of its work. It must be recognized that this international civil 
service will inevitably include persons whose political, social, economic and 
philosophical outlook differ from the beliefs and sentiments of many Ameri- 
can citizens. 

On the other hand, we believe that all members of the staff of the United 
Nations while living and working in the United States must whole- 
heartedly accept and abide by the laws of the host country whose pro- 
tection they enjoy even if some of those laws run contrary to the beliefs 
and sentiments of some members of the staff. If, within the legal frame- 
work we have tried to describe in this Opinion, members of the staff of 
the United Nations as an international civil service realize and give effect 
in their personal lives to the principles we have enunciated and the dis- 
ciplinary policy of the Secretary-General towards that staff is arranged 
accordingly, we see no reason why American public opinion should fear the 
presence in their midst of international civil servants notwithstanding the 
fact that some of them may have beliefs and sentiments which an American 
citizen would, with justification, regard as un-American. 

It is in the hope that by clarifying the issues of law and policy which 
appear to us to be involved, we may be able to contribute something towards 
this end, that we have ventured to express our views in a reasoned 
Opinion. 

(Signed) E. S. HERBERT 
WiuuamĮm D. MITOHELL 
P. VELDEKENS 
29th November 1952 


ANNEX 
Issuance of passports or laissez-passer to United Nations oficials 


The question dealt with in the present Annex is expressly settled by 
Article VII of the London- Convention, in the following terms: 


Section 24. The United Nations may issue United Nations laissez- 
passer to its officials. These laissez-passer shall be recognized and 
accepted as valid travel documents by the authorities of Members, 
taking into account the provisions of Section 25. 
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Section 25. Applications for visas (where required) from the hold- 
ers of the United Nations laissez-passer, when accompanied by a cer- 
tificate that they are travelling on the business of the United Nations, 
shall be dealt with as speedily as possible. In addition, such persons 
shall be granted facilities for speedy travel. 


These provisions have the effect of creating a new travel document called 
‘United Nations laissez-passer.’’ 

For this limited purpose, the United Nations has been accorded one of 
the attributes of sovereignty. 
` This conferment is fully justified and is in accordance with the engage- 
ments of a general ‘character undertaken by the Member States, in par- 
ticular in Articles 100 and 105 of the Charter. Let us recall Article 100, 
paragraph 2, and Article 105, paragraph 1: 


Article 100 


2. Each Member of the United Nations undertakes to respect the ex- 
‘clusively international character of the responsibilities of the Secre- 
tary-General and the staff and not to seek to influence them in the 
discharge of their responsibilities. 


Article 105 


1. The Organization shall enjoy in the territory of each of its Mem- 
bers-‘such privileges and immunities as are necessary for the fulfilment 
of its purposes. 


We have been informed that up to the present the validity of this laissez- 
passer has been recognized without any difficulty both by the Meniber States 
who have formally acceded to the London Convention and by other states 
on whose territory United Nations officials have had occasion to travel 
(except for what will be said below with regard to the United States of 
America). 

It is obvious that, in the case of states aih have not ratified the London 
Convention, the allowance of free entry and exit to persons who have only 
a United Nations laissez-passer is only a matter of sufferance. It is 
sufficient to take note that this sufferance exists and for the present meets 
the needs of the situation. The solution of the difficulties which may arise 
if a Member State were to abandon it would have to be sought i in accordance 
with the particular circumstances of the case. 

It is our task, however, to throw light on the problem with respect to the 
United States of America. 

It must be reiterated that the United States has not acceded to the 
London Convention. 

We have been informed that instances have oceurred when the De- 
partment of State has refused to issue passports to American citizens who 
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are members of the Staff of the United Nations, and have been entrusted 
by that Organizatior with official missions abroad. 

Under the American law, it is a criminal offense for an American citizen 
to leave the territory of the United: States without a valid passport (22 U.S. 
Code, Sections 224, 225 and 227), unless the Secretary of State has, in 
a particular case, authorized the specific travel without a passport (22 
C.F.R. 582 (£)). m 

This is the expedient which has been resorted to in cases where, although 
a passport has been denied, the Secretary-General of the United Nations has 
insisted on the position that the trip of the designated official was essential 
to the interests of the United: Nations. 

It cannot be considered. as a solution which is satisfactory for the United’ 
Nations to have general recourse to this expedient, which depends in the 
last analysis on a favorable decision of the Department of State. 

Assuredly, the solution of the difficulty is at present facilitated by the 
regulations recently put into force by the Department of State. (Federal 
Register, Volume 17, No. 173, pp. 8018-4, September 1952, 22 CFR 51- 
153 ff.). 

According to the terms of these regulations, a person to whom a passport 
has been denied is entitled to present his case to the Passport Division and, 
if the issuance is still refused, to appeal to an organ composed of officials 
of the Department of State for whose decision reasons must be given, as 
with the decisions of a court. 

It seems however that the complainant, though he must be heard, has 
no right to know the charges which have been made against him. 

The classes of persons to whom passports are to be denied in the national 
interest, under the new procedure (22 CFR 51.185), are as follows: 


(a) Persons who are members of the Communist Party or who have 
recently terminated such membership under such circumstances as to 
warrant the conclusion—not otherwise rebutted by the evidence—that 
they continue to act in furtherance of the interests and under the 
discipline of the Communist Party; 


(b) Persons, regardless of the formal state of their affiliation with 
the Communist Party, who engage in activities which support the 
Communist movement under such circumstances as to warrant the 
conclusion—not otherwise rebutted by the evidence—that they have 
engaged in such activities as a result of direction, domination, or 
control exercised over them by the Communist movement; 


(e) Persons, regardless of the formal state of their affiliation with 
the Communist Party, as to whom there is reason to believe, on the 
balance of all the evidence, that they are going abroad to engage in 
activities which will advance the Communist movement for the purpose 
knowingly and wilfully of advancing that movement. 
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Without doubt the United Nations has in the past been justified in rely- 
ing on the provisions of the Agreement between the United Nations and the 
United States on the Headquarters, and it is certainly well grounded in 
invoking them in the future when difficulties are made with respect to the 
travel of officials of the Secretariat. 

As has been noted: above, this Agreement has the force of law and as 
long as it exists, the Department of State has no right to restrict its effects 
by regulations or administrative decisions. 

But it will be noticed that if according to the terms of this Agreement, 
American officials of the United Nations are assimilated to foreigners, the 
exemption from the application of laws and regulations regarding entry 
and residence on American territory is not unrestricted. These restrictions 
are set out in section 13 and cover the case in which persons who enjoy the 
exemption abuse their privileges by carrying on in the territory of the 
United States activities which are outside their official character. 

The withdrawal of privileges is subjected to safeguards, which consist 
in the facts that (1) the withdrawal is made conditional upon the prior 
approval of the Secretary of State of the United States; (2) such approval 
can be given only after prior consultation with the Member State or or- 
ganization concerned ; and (3) as regards officials of the United Nations, the 
Secretary-General of the Organization has the right to appear on behalf 
of the official in any proceedings. 

Considering that the headquarters of the United Nations and its numerous 

staff are located in the territory of the United States, can greater privileges 
reasonably be demanded? 
. In this regard, it will be noted that the recent American passport regula- 
tions provide for a twofold appeal, with the object of avoiding possible 
mistakes and abuses of authority by the Department of State, and also that 
the reasons why passports must be denied under these new regulations 
relate to the case in which an American citizen engages in activities which 
are considered subversive by the competent authorities. ` 

It must be concluded that in the future cases of denial of passports will 
be on the same footing as cases dealt with in the main part of our report. 
(See pages 29 et seq.) * 

For these reasons we are of the opinion that, practically speaking, there 
is no ground to recommend any amendments to the present legislation and 
regulations governing the issuance of passports to American citizens who 
are members of the United Nations staff. 29/11/52 


(Signed) E. S. HERBERT 
P. VELDEKENS 
Wuuam D. Mrrcsenu 


* Above, p. 103 et seq. 
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STATEMENT BY THE SECRETARY-GENERAL ADDRESSED TO 
THE STAFF OF THE SECRETARIAT OF 
THE UNITED NATIONS 


On 23 October 1952, I announced that I would submit to a group of 
jurists from three Member countries, for advice, certain issues arising out 
of the hearings of the United States Senate Sub-Committee on Internal 
Security. The Commission of Jurists met for the first time on 14 Novem- 
ber, and presented its opinion to me on Saturday, 29 November. 

I am very grateful to the jurists for having dealt so thoroughly within a 
very short time with the complicated and important problems submitted to 
them. 

I have carefully studied the opinion they have presented. I have decided 
to use the conclusions and recommendations of this opinion as the basis of 
my personnel policy in discharging the responsibilities entrusted to me by 
the Charter and staff regulations of the United Nations. 

‘In pursuance of the recommendation of the jurists, I propose to establish 
within a few days an advisory panel to assist me in dealing with sprains 
cases in accordance with the opinion.” 

It is my earnest hope that on this basis it will be possible for the United 
Nations and the host country by mutual efforts to maintain harmonious 
relationships on matters affecting the staff of the Secretariat which, in the 
words of the opinion, ‘‘depend mainly upon a good understanding as to 
the necessities of the internationai organization and its staff on the one 
hand, and the necessities of the host country on the other.”’ 


OPINION OF THE COMMISSION OF JURISTS 
CORRIGENDUM? 
Note by the Secretary-General 


The members of the Commission of Jurists have, after consultation 
among themselves, requested that the following corrections be made in 
the Opinion of the Commission of 29 November 1952, distributed by 
the Secretary-General to the delegations for their information on 5 
December 1952 in document A/INF/51. These corrections, which will 
be inserted in a revised edition of the Opinion have been explained in 
letters to the Secretary-General, one from Sir Edwin Herbert and 


2On Jan. 16, 1953, Secretary General Trygve Lie announced the appointment of the 
following to the advisory panel: Leonard W. Brockington, Q.C., LL.D., Canada, Chair- 
man; Ralph Bunche, Principal Director, Department of Trusteeship and Information 
from Non-Self-Governing Territories; Tor Gjesdal, Principal Director, Department 
of Public Information; Gustavo Martinez-Cabanas, Deputy Director-General, Technical 
Assistance Administration; Constantin A. Stavropoulos, Principal Director in charge of 
the Legal Department. (U.N. Bulletin, Vol. 14, No. 3 (Feb. 1, 1953), p. 120.) 

3 U.N. Doe. A/Inf./51/Corr. 1, Dee, 12, 1952. - 
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` another from Mr. William D. Mitchell. Both letters are reproduced 
in the annex attached hereto. Professor Paul Veldekens has indicated 
that he concurs in the view of the other two members of the Commission. 


[Corrections referred to are incorporated in the document printed above.] 


ANNEX 
1. Letter from Sir Edwin Herbert, dated 8 December 1952, to the Secretary- 
General 7° 8 

My attention has been drawn to the use in a few places in our Opinion 
dated 29 November 1952 of the phrase ‘‘disloyalty to the host country,’’ 
or somewhat similar phrases, i 

We used these phrases which include the word ‘‘disloyalty’’ because that 
word is.used in some of the questions you put to us. 

My attention has been drawn to the fact that some readers of our Opinion 
have assumed that we intended some distinction between this word ‘‘dis- 
loyalty’’ and the phrase we have more usually adopted, namely ‘‘subversive 
activities. ’’ 

I think that the general tenor of our report should make it clear that 
what we had in mind was the proposition that persons of the staff of the 
United Nations should not engage in activities regarded as subversive by 
the law of the host country. I know that you read our Opinion in its 
intended sense, but some misunderstandings having arisen in some minds, 
I think it right to make it plain that in our thought ‘‘disloyalty’’ and 
‘subversive activities’ are synonymous terms, and the former term is not 
intended to connote any wider or vaguer conception than the latter. 


2. Letter from Mr. William D. Mitchell, dated 9 December 1952, to the 

Secretary-General 

Yesterday Sir Edwin Herbert telephoned me about some phrases in our 
report that need clarification, and he read to me a letter he was sending to 
you on the subject, which I approve. I feel, however, that copies of the 
report ought to be altered to conform with this idea. Otherwise, if we 
send out the report as it stands without copies of his letter to you on the 
subject, confusion will result, but I think the safe course is to make the 
necessary corrections in the body ofthe report before copies are generally 
distributed. 

The point is that in the report the phrase ‘‘disloyal to the Government 
of the United States’? is used as a crime committed by citizens of other 
nations. It is apparent that no Briton or Frenchman, for example, can 
be disloyal to the United States because he does not owe us allegiance, and 
the only people who can be disloyal to the United States are citizens of 
the United States, who do owe us allegiance. 

I think this mistake in the report ceveloped from the fact that we were 
very much pressed for time last Saturday in getting out a draft at the set 
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deadline Saturday evening, and I am returning to you herewith a copy of. 
the report in which I have noted alterations on pages 19, 20, 24 and 29, 
which explain themselves. 

Sir Edwin has returned to England, and possibly you will | have to com- 
municate with him before any alterations are made in the body of the 
report. I have tried to måke the corrections in the report conform with 
the substance of his letter to you on the subject. 
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THE NETHERLANDS CONSTITUTION AND 
INTERNATIONAL LAW * 


By JONKHEER H. F. van PANHUYS 


Assistant Legal Adviser, Netherlands Ministry of Foreign Affairs 


On June 22 of this year important amendments to the Netherlands 
Constitution concerning the administration of foreign affairs came into 
force. As those amendments will not only be of interest to students of 
Netherlands constitutional law but also to those who are interested in the 
problem of the relationship between international and municipal law and 
modern tendencies in national constitutions in this respect,’ it might be 
useful to give a brief survey of these amendments and their background. 

Before this revision the Constitution of The Netherlands,” as far as the 
administration of foreign affairs was concerned, contained only the follow- 
ing provisions: 

ARTICLE 58 
The King shall have the supreme direction of foreign relations. 


i ARTICLE 59 


The King shall endeavour to settle disputes with foreign powers by 
means of adjudication and other peaceful means. He shall not declare 
war except with the previous consent of the States-General.® 


- ARTICLE 60 
The King shall conclude and ratify all treaties with foreign powers. 


Unless the King shall have reserved to himself by law the right to 
ratify a treaty, that treaty shall not be ratified until it shall have re- 
ceived the approval of the States-General. 


* This paper has been written by the author in his private capacity. 

1Cf., inter alios, Lawrence Preuss, ‘‘The Relation of International Law to Internal 
Law in the French Constitution,’’ this JOURNAL, Vol. 44 (1950), p. 641 ef seg.; B. 
Mirkine-Guetzévitch, cited by Preuss, loc. cit., note 1; William G. Rice, ‘‘The Position 
of International Treaties in Swiss Law,’’ this JOURNAL, Vol. 46 (1952), p. 641 et. seq. ; 
Georges Scelle, ‘‘De la prétendue inconstitutionnalité interne des Traités (à propos du 
Traité sur la Communauté européenne de défense),’’ Revue du Droit Public et de la 
Science Politique, No. 4 (Oct—Dec. 1952), p. 1012 et seg.; Paul de Visscher, ‘‘Les 
tendances internationales des constitutions modernes,’’ Recueil des Cours, Académie 
de Droit International, 1952, Vol. 80 (I), p. 511 et seg., who frequently referred to the 
new Dutch constitutional provisions; F. Münch, ‘‘Staatsverfassungen und Friedenspoli- 
tik,” Die Friedens-warte, Vol. 50 (1951), No. 4; Constantopoulos, ‘‘The Relation of the 
Law of Nations to Constitutional Law and the New Constitutions of Germany,’’ Revue 
Hellénique de Droit International, Vol. 5, Nos. 1-2 (January-June, 1952). 

2 The English text of the Netherlands Constitution as it was before the revision is to 
be found in Amos J, Peaslee, Constitutions of Nations, Vol. II, p. 513 et seg. 

8 I.e., the Netherlands Parliament. 
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Adherence to, and denunciation of, treaties shall be done by the 
King, solely by virtue of laws. 


Other agreements with foreign Powers shall be communicated to 
the States-General as soon as possible. 


These very summary rules left many gaps which had to be. filled up by 
constitutional practice. 

For some time and particularly after World War II, when the foreign 
relations of the Kingdom were intensified by the course of international 
events, there was, therefore, a general feeling that the constitutional provi- 
sions in this field had to be revised. “Consequently, some years ago the 
Netherlands Government set up an advisory committee under the chairman- 
ship of Jonkheer van Eysinga, a former member of the Permanent Court 
of International Justice, which was to consider inter alia the adaptation of 
constitutional law to the new developments in this field. The proposals 
of the committee were then submitted to another committee, which had 
to review the Constitution in general (not merely in the international 
field). The latter accepted most of the suggestions of the Van Eysinga 
committee. The constituent authority in its turn, ie., Parliament and 
Government acting under special provisions (cf. note 19 below) also fol- 
lowed the main principles of the report of the Van Eysinga committee. 

In the revised Constitution + the above-quoted provi$ions have been 
replaced by the following: 


ARTICLE 58 
The King shall have the supreme direction of foreign relations. 
He shall promote the development of the international legal order. 


ARTICLE 59 


The King shall not declare the Kingdom to be at war with another 
Power except with the previous consent of the States-General. This 
consent shall not be required when as a result of an actual state of war 
consultation with the States-General has appeared to be impossible. 


The States-General shall discuss and decide on these matters in 
united assembly. 


The King shall not declare a war between the Kingdom and another 
Power to be terminated except with the previous consent of the States- 
General. 


ARTICLE 60 


Retin with other Powers and with organizations based on 
international law shall be concluded by or by authority of the King. 
If required by such agreements they shall be ratified by the King. 


4 The Dutch text of the Amendment is to be found in Staatsblad (Bulletin of Acts, 
Orders and Decrees), 1958, No. 261. The text of the Constitution as amended will be 
found in No. 295, ibid. ` 
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The agreements shall be submitted to the States-General as soon as 
possible; they shall not be ratified and they shall not enter into force 
until they have received the approval of the States-General. 


The Courts shall not be competent to judge of the constitutionality 
of agreements. 


ARTICLE 61 


The consent shall be considered to have been given if within thirty 
days after the submission of the agreement no statement has been 
made by or on behalf of either of the Chambers of the States-General 
or by at least one fifth of the constitutional number of members of 
either of the Chambers expressing the wish that the agreement shall be 
- submitted to the decision of the States-General, or if both Chambers 
of the States-General state, before the termination of this period, that 
a decision is not desired. 


The period refarred to in the previous paragraph shall be suspended 
for the time of adjournment of the States-General. 


In cases where the agreement is submitted to the decision of the 
States-General, the approval can only be given by an act. 


ARTICLE 62 


Except in, the vase referred to in Article 63, the approval shall not 
be required : 


a. if the agreement is one with respect to which this has been laid 
down by law; 


b. if the agreement is exclusively concerned with the execution of 
an approved agreement, provided the States-General, when they gave 
their approval to the agreement, did not make a reservation in this 
respect; 


c. if the agreement does not impose any considerable pecuniary 
obligation on the Kingdom and if it has been concluded for a period | 
not exceeding one year; 


d, if in exceptional cases of an urgent nature the interest of the 
Kingdom requires that the agreement shall enter into force without 
delay. 


An agreement of the kind referred to under d, shall not be concluded 
except subject to the reservation that it shall be terminated if the 
States-General withhold their approval. The conclusion of the agree- 
ment shall be communicated to the States-General without delay. 
The agreement shall still be submitted for the approval of the States- 
General if within thirty days after the communication a statement 
has been made by or on behalf of either of the Chambers of the States- 
General or by at least one fifth of the constitutional number of mem- 
bers of either of the Chambers expressing a wish to this effect. 


. The provisions of the preceding paragraph shall not apply if this 
should be decidedly detrimental to the interests of the Kingdom. 
such a case should arise, the agreement shall be submitted to the 
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States-General as soon as possible and if they withhold their approval 
it shall be terminated as soon as shall be compatible with the provisions 
of the agreement. 


ARTICLE 63 


If the development of the. international legal order requires this, 
the contents of an agreement may deviate from certain provisions of 
the Constitution. In such cases the approval of the agreement shall 
not be given by the States-General except by a two thirds majority 
of the votes cast in each of the two Chambers. 


ARTICLE 64 


The provisions of the four preceding articles shall similarly apply 
to any accession to agreements. 


As regards the denunciation of agreements Articles 60, 61 and 62 
shall similarly apply, the second paragraph of Article 60 being taken 
to mean that the States-General shall be informed of the intention to 
denounce the agreement. 


ARTICLE 65 


Legal provisions in force within the Kingdom shall not apply if 
the application should be incompatible with agreements which have 
been published in accordance with Article 66 either before or after 
the enactment of the provisions. 


ARTICLE 66 


Rules with regard to the publication of agreements shall be laid 
down in the law. Agreements shall be binding on anyone insofar as 
they will have been published. 


ARTICLE 67 


By or in virtue of an agreement certain powers with respect to 
legislation, administration and jurisdiction may be conferred on or- 
ganizations based on international law. 


With regard to decisions made by organizations based on interna- 
tional law Articles 65 and 66 shall similarly apply. 


In order to enable those who are not acquainted with Netherlands law . 
to understand more easily the essence of the amendments, the purport 
of these amendments might be summarized as follows: 


1. They adapt the constitutional provisions on the declaration of war to 
modern international law. 

2. They put the treaty-making power of the Crown more strictly under 
the control of the ‘‘Staten-Generaal’’ (Articles 60, 62). 

3. They provide for a more flexible procedure of parliamentary approval 
of international agreements (Article 61). i 
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4. They render it possible to deviate from the Constitution if the develop- 
ment of the international legal crder so requires (Article 63), and they 
accept the possibility of yielding authority to international organiza- 
tions (Article 67). 

5; They ensure the binding force of international law as prevailing over 
municipal law, and authorize the courts to test the national statutes as 
regards their conformity with international agreements and decisions 
of international erganizations (Articles 60 (third paragraph), 65, 66 
and 67 (second paragraph) ). 


These five points will be considered more closely in the following para- 
graphs. 


I. PROVISIONS ON THE DECLARATION OF WAR 


From the time the Kingdom of The Netherlands was established, its 
Constitution, until the coming into force of the recent amendments, con- 
tained the provision that the King had the power to declare war. The 
Van Eysinga committee described this power as the unlimited right of 
every sovereign state to resort to war against any other state of its own 
free. will, a right recognized under international law in the post-Grotian 
period. 

Unlike in such countries as, for instance, the United States, where this 
power is vested in the legislature, it could be exercised in The Netherlands 
by the executive. After 1922, however, the Constitution required the 
previous consent of the ‘‘Staten-Generaal’’ (Article 59, old text). More- 
over, this power was then limited by the proviso that the King had to try 
to settle international conflicts by p2aceful means (ibid.). Thus the pos- 
sibility that the Kingdom would resort to war was reduced to cases in 
which this would be ultimum remedium. , Nevertheless, even after 1922, 
the Constitution recognized aggressive war as a legal institution, though 
under the Covenant of the League cf Nations its lawfulness had been re- 
duced to a minimum. 

The Van Eysinga committee aeia that aggressive war has since 
been totally outlawed under international law, and in that connection it 
referred to the Briand-Kellogg Pact of August 27, 1928, to the Charter 
of the Nuremberg Tribunal and to the Charter of the United Nations.’ 
Tt did not lose sight of the inherent right of collective self-defense as recog- 
nized under Article 51 of the Charter of the United Nations; but the use of 
force permitted under that article was considered to be of a nature quite 
different from aggressive war in the sense of the old constitutional provi- 
sion. The Van Eysinga committee thought it very unlikely, however, that 
The Netherlands would participate in. any action of collective self-defense, 

5 Cf. on the outlawry of aggressive war and its historical background, the recent 


publication of Wehberg, Krieg and Eroberung in Wandel des Vétlkerrechts (Frankfurt- 
am-Main and Berlin, Metzner Verlag, 1953). 
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if such action were not at the same time an action to maintain international 
legal order (collective security action). In that event not the declaration 
of war, but rather the lending of military assistance, would be the es- 
sential point. 

Another possibility envisaged by the committee was that The Nether- 
lands would participate in an action of collective self-defense as, e.g., 
provided for in Article IV of the Brussels Treaty, according to which the 
state of war arises more or less automatically as soon as one of the parties 
has been attacked. In such cases, the committee argued, there would be 
no room for the consent of the ‘‘Staten-Generaal,’’ so that it was not neces- 
sary to cover this contingency by a constitutional provision. 

As for the case of individual self-defense, which is also referred to in 
Article 51 of the Charter, the Van Eysinga committee argued that in that 
event there is no room for the consent of the ‘‘Staten-Generaal.”’ From 
what has been said about the term ‘‘declaration of war’’ as used in Article 
59 of the old constitution, it will be clear that that article did not cover 
the case of individual self-defense either. The Van Eysinga committee 
therefore proposed to repeal the old constitutional provision on the declara- 
tion of war and to provide that military forces would not be made available 
for collective security action except after previous consultation with the 
“Staten-Generaal.” € ; . 

The constituent authority accepted the point of view adopted by the 
Van Eysinga committee insofar as they repealed the old Article 59, second 
sentence: the new Constitution no longer refers to a declaration of war in 
the old sense of the word.® On the other hand, it was felt desirable to 
introduce certain provisions with respect to the possibility of the Nether- 
lands Government declaring that it considered the Kingdom to be at war 
with a foreign Power. This does not refer to a declaration preceding 
aggressive war, but only to a statement to be issued by the Government 
declaratory of the fact that a state of war with a foreign Power exists. 
The drafters of the new provisions had in mind situations in which the 
Kingdom might find itself in an actual state of war, e.g., as a result of an 
illegal attack by a foreign Power or of the participation by the Kingdom 
in any action of collective self-defense in which it would be necessary to 
eliminate by an explicit declaration any doubt as to the belligerent status 
of the Kingdom. As an example mention might be made of the oral reply 
of the then Netherlands Minister of Foreign Affairs, Mr. van Kleffens, of 


¢The Van Eysinga committee did not make a distinction between cases in which 
participation in collective security actions is obligatory and other cases. If participa- 
tion is not obligatory, one might doubt whether a mere ‘‘consultation’’ with Parlia- 
ment before giving military assistance is sufficient. For in that event the Government 
has also to decide whether and not merely how it will participate in the action. 

es The Netherlands was not the first country to recognize in.its Constitution the out- 
lawry of aggressive war. Such recognition, even in more explicit terms, will be found, 
for example, in the French, Italian and German constitutions. Cf. Münch, loc. cit. 
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May 10, 1940, to the German Minister in The Hague on the occasion of the 
German invasion of The Netherlands, in which it was stated, inter alia, 
that the Netherlands Government considered itself in a state of war with 
Germany as a consequence of the ‘‘unprecedented attack on Netherlands 
territory by Germany without any previous warning.’’ The declaration 
of war with regard to Italy was also worded in a declaratory form.’ 

In the new Article 59 it has now been laid down that the Crown shall 
not declare the Kingdom to be at war with another Power except with the 
previous consent of the ‘‘Staten-Generaal.’’? This consent shall not be 
required if, as a result of an actual state of war, consultation with the 
“ Staten-Generaal’? is impossible. 

The rule of the previous consent of Parliament also applies to a declara- 
tion of the Crown to the effect that a war with another Power has been 
terminated (Article 59, new text). This provision deals with situations 
of a rather exceptional character, in which the Government might want 
to terminate a war before a treaty of peace can be signed. As examples 
mention might be made of the termination of the state of war with Germany 
by the Allied Powers in 1951, and the termination of the state of war with 
Germany after World War I by the United States in 1921.8 

The provision on participation in collective security actions, as proposed 
by the Van Eysinga committee, has not yet been introduced into the Con- 
stitution. The Government, though favorable to this suggestion in prin- 
ciple, took the view that this question should be considered on the occasion 
of the more general revision of the Constitution which is expected to take 
place within the next few years. It felt that this question falls rather 
within the framework of the constitutional provisions on military matters 
contained in the tenth chapter of the Constitution. 

On the advice of the Van Eysinga committee the provision of previous 
Article 59 concerning the duty of the Crown to settle international disputes 
by peaceful means was transferred to Article 58 of the new text and 
modified to the effect that the Crown has the duty ‘‘to promote the de- 
velopment of the international legal order.’’ This duty implies the ob- 
ligation to settle international disputes in a peaceful manner, but has a 
more comprehensive and constructive scope. 


II. PARLIAMENTARY CONTROL OF THE TREATY-MAKING POWER 


The question as to how far the treaty-making power of the executive 
(generally vested in the Head of the State), should and can in fact be put 
under the control of parliament is a problem of a general character; this 
problem has been known in all democratic countries for a long time. In 


7 The Dutch text of the declarations mentioned in the text will be found in François, 
Handboek van het Volkenrecht (1950), Vol. II, pp. 314 and 317. 

8 Cf. Hans Kelsen, Principles of International Law (1952), pp. 68-69; and this 
JOURNAL, Bupp., Vol. 16 (1922), pp. 10-13. 
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countries which, like The Netherlands, have had for a long time a monarchal 
constitution, the administration of foreign affairs, including the treaty- 
making power, has been considered to be one of the traditional preroga- 
tives of the Crown. Whereas in The Netherlands most of the powers of 
the Crown were put under the control of the ‘‘Staten-Generaal’’ in the 
course of the last century, the treaty-making power had, until recently, 
succeeded in maintaining its uncontrolled position, at least to some extent. 
This state of affairs is not incomprehensible if one takes into consideration 
that in former days the making of treaties was (and sometimes still is) 
~ considered as being not of such a nature as to make it possible for the 
procedure to be discussed coram publico. It should also be kept in mind 
that in countries which had, like The Netherlands, a traditional foreign 
policy of neutrality, the field of foreign relations was a rather limited one, 
and that the ‘‘Staten-Generaal’’ practically limited themselves to a very 
general control of the executive lest the neutrality of the country should 
be jeopardized without their consent. So it was felt sufficient for the 
Constitution to prescribe that only the most important treaties had to be 
submitted to the prior approval of Parliament. For the rest the members 
of the ‘‘Staten-Generaal’’ were often not greatly interested in current 
diplomatic affairs. 

Whereas in 1814 all treaties could be signed and ratified by the Sovereign 
with only the obligation to notify the ‘‘Staten-Generaal,’’ the Constitution, 
as it was reissued in 1815 and amended in 1848 and 1887, listed an increas- 
ing number of matters for which the prior approval of the ‘‘Staten-Gen- 
eraal’’ was required. In 1922, in order to ‘‘democratize’’ the administration 
of foreign affairs, the Constitution extended the rule of prior parliamentary 
approval to all treaties. At the same time, however, it was provided that 
this rule would not be applied to informal arrangements not having the 
character of a treaty. Such arrangements could be entered into by the 
Crown with the sole proviso that they had to be notified to the ‘‘Staten- 
Generaal.’’® Whereas in 1922 the framers of the Constitution had only in 
mind very informal arrangements like gentlemen’s agreements or exchanges 
of notes dealing with questions of minor importance, a constitutional 
practice developed in subsequent years, interpreting the term ‘‘treaties’’ in 
the sense of treaties or conventions containing a ratification clause, so that 
all other international agreements, however important their contents 
might be, could be entered into without the approval of the ‘‘Staten- 
Generaal.” Though it cannot be said that the executive has abused its 
powers in this respect, it was felt that this system was, in principle, un- 
satisfactory. 

After the last World War the need of reforming this system was felt 
the more strongly as the number of treaties concluded by the Kingdom had 
increased considerably. Another important factor was that at present 


® See, on tendencies in various countries to ‘‘evade’’ parliamentary approval by eon- 
eluding agreements less formal than treaties, de Visscher, loc. cit., p. 537 et seq. 
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many multilateral agreements are concluded in a less formal way than 
in former days, or contain a clause leaving it to the states whether they 
want to sign the treaty as legally binding with or without the reservation 
of ratification.?° l ; 

The amendment to the Constitution (Article 60) therefore prescribes 
that as a rule all international agreements—not only the formal treaties 
but also other agreements or arrangements of an obligatory nature—have 
to be approved by the ‘‘Staten-Generaal’’ before they can be definitely 
entered into by the Crown. This is the meaning of the expression in 
Article 60 that international agreements shall not be ratified and shall 
not enter into force until they have received the approval of the ‘‘Staten- 
Generaal.” Article 60 refers not only to agreements with states, but also 
to those to be concluded with international organizations. : 

It will be clear to anyone acquainted with.the practice of international 
law that this rule («.¢., that all agreements have to be approved by Parlia- 
ment) would be too rigid if it were to be applied in all cases. There are 
situations in which it may be in the interest of the country to put an 
agreement immediately into force or in which the subject-matter of the 
agreement is of such slight importance that the previous authorization by 
the ‘‘Staten-Generaal’’ would be too cumbersome. It is therefore provided 
in Article 62 that no approval is required: 


(a) if this has been laid down by law; 


(b) if the agreement is exclusively concerned with the execution of 
an approved agreement, unless the ‘‘Staten-Generaal’’ at the mo- 
ment of the approval of the latter made a reservation to the con- 
trary; f 

(c) if the agreement has been concluded for a period not exceeding 
one year and if it does not impose any considerable pecuniary ob- 
ligations on the Kingdom; and 


(d) if in exceptional cases of an urgent nature the interest of the 
Kingdom so requires. 


Exception (a) also existed under the old Constitution. Thus the Crown 
was authorized to enter into treaties concerning the immunities and 
privileges of international organizations. Exception (b) speaks for 
itself, though some difficulty may arise in practice as to the exact meaning 
of an ‘‘executive agreement’’ as envisaged in this article. The Second 
Chamber of the ‘‘Staten-Generaal,’’ when passing the bill approving the 
European Defense Community Treaty, made a reservation as referred to 
in this provision. 

In drafting category (c) the drafters had especially in mind commercial 
agreements, as these egreements are often concluded for a period of one 

10 Cf. the formula inserted in some multilateral treaties, mentioned by Yuen-li Liang 


in this JOURNAL, Vol. 44 (1950), pp. 344-346. 
11 Act of Dec. 24, 1947 (Staatsblad, No. H. 452). 
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year and do not impose burdensome pecuniary obligations on the country. 
‘Having regard to these short periods, the approval of such agreements, 
which would take at least one month (Article 61), would considerably 
hamper the international commercial relations of the Kingdom. The more 
elaborate treaties of commerce, friendship and navigation, destined to re- 
main in force for longer periods, do not, of course, fall under this exception. 

The fourth exception, (d), was the subject of much discussion in Parlia- 
ment during the first reading of the draft amendment. Some members of 
Parliament argued that this provision, having as a result of its wide terms 
the character of an ‘‘escape clause’’ would make it possible for the Govern- 
ment to withdraw agreements from the control of Parliament in cases 
where it would fear that Parliament might withhold its consent. The 
Government in its turn pointed out that there are cases, though exceptional 
ones, in which it would be essential to put an agreement immediately into 
force or in which it would be impossible by reason of military or security 
considerations to submit the agreement to public discussion. The point 
of view of the Government prevailed, though the safeguards ensuring that 
the exceptional powers will only be used in exceptional cases of an urgent 
nature were extended by an amendment, introduced by the second Chamber, 
stipulating that in such cases the Crown cannot conclude the agreement 
except subject to the reservation that the agreement will ‘be terminatéd if 
the ‘Staten-Generaal’ withhold their approval. No such reservation, 
however, is required if this should be decidedly detrimental to the interests 
of the Kingdom. Even in that case the agreement must, as soon as it is 
compatible with the interests of the state, be submitted to the ‘‘Staten- 
Generaal.” Rejection of the agreement by the latter has the effect that 
the Crown must denounce the agreement in accordance with its terms (see 
Article 62, second and third paragraphs). 

These exceptions to the general rule of parliamentary approval do not 
of course mean that the ministers would not be responsible to Parliament 
for the way in which the Crown uses its powers under Article 62; more- 
over, the Crown may, if it so desires, submit an agreement to the approval: 
of the ‘‘Staten-Generaal’’ even if the agreement falls under one of the 
exceptions. 

However perfect this new system concerning the conclusion of inter- 
national agreements may be, it cannot be expected that the whole problem 
of collaboration between Parliament and the executive concerning foreign 
policy can be solved by a mere constitutional provision that all agreements 
have to be submitted to Parliament. The problem is undoubtedly of a 
much wider scope if one takes into account (a) that foreign policy consists 
© not only in making agreements but also in recognizing new governments, 
in voting in organs of international organizations, in delivering speeches 


12 As a rule publie opinion in The Netherlands is strongly opposed to seeret meaner 
but it cannot be denied that sometimes secret agreements are unavoidable. 
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at conferences, ete. ete., and that modern parliaments insist on having a 
say in this part of foreign policy gs well; (b) that many modern parlia- 
ments not only want to have the power to approve or reject an agreement 
after the text is final: they often want to have a say in the negotiations also. 

Having. regard to this, the Van Eysinga committee emphasized in its 
final report that the solution of the problem lies principally in mutual 
understanding and ccllaboration between the Government and the ‘‘Staten- 
Generaal,” and the committee put forward several suggestions as to the 
ways and means of furthering this collaboration in practice, as, e.g., the 
nomination of members of Parliament to delegations to international con- 
ferences, the supplying of the ‘‘Staten-Generaal’’ and its foreign policy 
commissions with adequate and up-to-date information, consultation with 
the ‘‘Staten-Generaal’’ before taking important decisions, ete. In addi- 
tion to these suggestions, but certainly not as a pariacea for the various 
problems in this domain, the committee formulated its draft amendments 
to the Constitution. 

Attention might further be drawn to the fact that whereas, in virtue of 
the second paragraph of Article 67, some provisions relative to interna- 
tional agreements ara made applicable to decisions of international or- 
ganizations, the rule that, in principle, all agreements require previous 
approval by Parliament has not been similarly extended. Though the 
advisory committee on the revision of the Constitution had proposed a draft 
“provision of this tenor—in the sense that decisions which, before coming into 
force have to be accepted by the Member States, must be approved by 
Parliament—the Government did rot accept it. It justified this point 
of view by pointing cut that the weys in which international agreements 
make the binding force of decisions of international organizations dependent 
on their (sometimes even implied) acceptance by Member States were widely 
divergent and often not very clear, so that it would not be easy to lay 
down general rules in this respect.1* It might be possible, however, that for 
some reason the Crown of its own free will may wish to submit the accept- 
ance of the decision to the previous approval of Parliament or that the 
treaty creating the organization may require parliamentary approval (cf. 
Article 120, third paragraph, of the European Defense Community Treaty). 
In such cases the provisions contained in Articles 61, 62, and 63 are not, 
in our opinion, applicable. 


ILI. PROCEDURE OF PARLIAMENTARY APPROVAL OF , 
INTERNATIONAL ÅGREEMENTS 


Under the old Constitution treaties which had to be approved by Parlia- 
ment (te. all international agreements containing a ratification clause 
or those signed ‘‘subject to ratification’’) were, as a general rule, after 


13 Cf. the annexes to the proceedings of the ‘‘Staten-Generaal,’’ session 1951-1952, 
Second Chamber, Bill No. 2374, No. 3, p. 14 
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they had been signed, submitted to the approval of the ‘‘Staten-Generaal’’ 
as an annex to a bill providing that the annexed treaty was approved. 
After the enactment of the bill the treaty could be ratified by the Crown.* 
All other international agreements (4.e., agreements which were not to be 
ratified before they could enter into force) had only to be submitted to the 
“Staten-Generaal” for information as soon as they had been entered into. 
In some highly exceptional cases, however, they were nonetheless submitted 
to the approval of the ‘‘Staten-Generaal.’’ In such cases the agreements 

. Were approved (by an act) before tke agreement was signed. (See the 
approval of the interpretative protocol signed at the time of the ratification 
of the arbitration treaty between The Netherlands and the United States 
of December 18, 1913.)* 

The framers of the recent amendments to the Constitution, in proposing 
the general rule of previous parliamentary approval of all international 
agreements, felt that they should not lose sight of the requirements of 
practice. As the number of treaties and other agreements is steadily 
inereasing,® the general rule that all of them must be approved by the 
“Staten-Generaal”? would, if this approval would in all cases take the 
form of a law, prevent agreements from coming into force at short notice. 
Therefore, following the practice of the British Parliament,” it is said in 
Article 61, inter alia, that the consent of the ‘‘Staten-Gemeraal’’ shall be 
considered to have been given if within a month afier the submission of 
the agreement no statement has been made by a certain number of members 
of either of the two Chambers of the ‘‘Staten-Generaal,’’ expressing the 
wish that the agrement shall be submitted to the decision of that body. 

The procedure envisaged in Article 61 will only be applied if the Crown 
does not deem it necessary that the agreement be submitted to the formal 
decision of the ‘‘Staten-Generaal.’”’ If the Crown does think it expedient 
to submit the agreement to the express approval of the ‘‘Staten-Generaal,”’ 
or if the required number of members of one of the Chambers expresses 
the wish therefor, the approval must be given by an act. It is to be hoped 
that a great part of the treaties and other international agreements 
annually concluded by the Kingdom will be approved by the ‘‘Staten- 
Generaal’’ under the summary procedure envisaged in Article 61, which 
will indeed facilitate in many respects the participation of The Nether- 
lands in international agreements. 

The new Article 60 (second paragraph) prescribes that all agreements 
must as soon as possible be submitted to the ‘‘Staten-Generaal.’’ This 

14 Cf. on the legal authorization of the Crown to enter into agreements of a specified 
kind, p. 545, above. f 15 Staatsblad, 1924, No. 279. 

16 Whereas in the period between 1815 and 1850 the average number of treaties con- 
cluded per annwm was less than five, this figure increased to nearly 12 in the period 
1850-1900, to approximately 31 in the period 1900-1940, and to 90 in the postwar 

eriod. : p 
a 17 In Great Britain the delay is 21 days. Cf. McNair, The Law of Treaties (Oxford, 
1938), pp. 32-33. 


on 


NETHERLANDS CONSTITUTION AND INTERNATIONAL LAW 549 


applies even in cases in which no parliamentary approval is required; in 
that respect the provision contains no innovation (cf. Article 60, fourth 
paragraph, of the old Constitution). The new system requires, however, 
that the Crown in submitting agreements to the ‘‘Staten-Generaal’’ must 
at the same time indicate (a) whether the agreement, in the opinion of the 
Government, falls under one of the exceptions of Article 62; or (b) if not, 
whether the agreement is submitted for tacit approval as envisaged by 
Article 61; or (c) whether the Government intends to submit a bill con- 
taining the explicit legislative approval. As it appears from the parlia- 
mentary debate, the term ‘‘as soon as possible’’ as used in the second para- 
graph of Article 60 (and in Article 62, third paragraph) means: ‘‘as soon 
as the interest of the Kingdom allows its publication.’’ -For in exceptional 
cases the immediate publication might be detrimental to the interest of 
the Kingdom for security or similar reasons. 


IV. RELATIONSHIP BETWEEN THE CONSTITUTION AND INTERNATIONAL 
AGREEMENTS, PARTICULARLY WITH REGARD TO 
SUPRA-NATIONAL ORGANIZATIONS 


Among the authors on Netherlands constitutional law there exists a con- 
troversy on thee question whether the treaty-making organs of the state, 
in concluding and ratifying treaties, including, of course, other inter- 
national agreements, are bound by the provisions of the Constitution 
other than those relating expressis verbis to the administration of foreign 
affairs, e.g., those concerning the fundamental rights of individuals guaran- 
teed by the Constitution. Some of them hold the view that the Consti- 
tution, except the provisions concerning foreign relations, was not drafted 
with a view to regulate the international relationships of the Kingdom 
so that no treaty to which The Netherlands wishes to become a party can 
ever be in conflict with it. Another argument put forward in this con- 
nection is that a treaty, being a legal norm of superior rank, always 
overrides the national Constitutior.**® According to these views the organs 
entrusted with the making of treaties can never act illegally, whatever 
the subject-matter of the treaty is, provided that they comply with the 
articles of the Constitution relative to the conclusion of international 
agreements.. 


18Jn our opinion this argument is not very conclusive: the supremacy of inter- 
national law over the constitution is one thing (see Section V below) and the question 
whether a certain constitution limits the subject-matters on which the treaty-making 
organs may make agreements, is another. International law does not, in our opinion, 
forbid sovereign states to limit the powers of their treaty-making organs. The only 
question which is of importance here is whether a certain constitution does or does not 
contain such limitations. 

Quite another ‘question still is the validity under international law of international 
agreements made in excess of the constitutional limits, but that, of course, is not the 
point here. ` 
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Other authors, some of them even admitting that, as soon as the (un- 
constitutional) treaty has come inio force, it takes precedence over mu- 
nicipal law, including the Constitution, are of the opinion that the treaty- 
making organs may not conclude and ratify agreements if they are 
intrinsically in conflict with the Constitution. These authors take the 
view that there-are certain provisions of the Constitution which were in- 
tended not only for internal legal relations, but also for the international 
relationships of the state. They only disagree on the question as to which 
articles of the Constitution have this wider scope, and which of them have 
not. 

The Netherlands Government took the view that indeed the Crown, in 
concluding and ratifying international agreements, is bound by the Con- 
stitution not only with regard to the observance of forms, but also with 
regard to the substance of the agreement, though they did not specify 
which articles they had in mind. It further considered that it might in 
some cases be desirable to become a party to international agreements, 
particularly those containing the statutes of international organizations, 
even if there would be some doubt as to their conformity with the municipal 
Constitution. Those agreements might contain regulations concerning the 
legal rights of individuals differing, in some respect, from the comparable 
regulations contained in the municipal Constitution. Ix? such cases, or 
more likely, in cases in which only some doubt arises as to the intrinsic 
constitutionality of the agreement and only if the conclusion of the agree- 
ment would be deemed to be in the interest of the development of the 
international legal order, it may be entered into on kehalf of The Nether- 
lands provided that it has been approved by a two-thirds majority of the 
votes cast in each of the two Chambers.*® This has been laid down in 
Article 63. 

Once a treaty has come into force in respect of The Netherlands, the 
courts may not refuse its application on the ground that, contrary to the 
law, the procedure of Article 63 has not been followed, it being provided 
in Article 60, third paragraph, that the courts may not judge of the con- 


19 The Netherlands Constitution may be amended in the following way: . 

1. First of all, a Bill recommending the Amendments and containing their texts has 
to be approved by both Chambers of the ‘‘Staten-Generaal,’’ the Second Chamber 
having the right to propose modifications. 

2. After the enactment of the Bill, both Chambers are dissolved. 

3. After the re-election of Parliament, a Bill containing the Amendments must be 
approved by the Chambers with a two-thirds majority of the votes cast in each of 
the Chambers, none of them having the right to proposa modifications. Finally, 
the Amendments are promulgated by the Crown. 

Article 60 of the new Constitution, in simplifying this procedure for the approval of 
treaty provisions deviating from the Constitution, maintains the most substantial safe- 
guard against inconsiderate constitutional reforms, to wit, the qualified majority 
referred to under 3. 


, 
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stitutionality of international agreements. As appears from the annexes 
to the proceedings of Parliament,” the third paragraph of Article 60 par- 
ticularly ‘envisages cases in which unconstitutionality would result from 
the non-observance of constitutional forms required for the making of 
international agreements (so-called extrinsic unconstitutionality), the 
question of intrinsic unconstitutionality, and certainly cases in which the 
agreement would con-lict with constitutional provisions of a later date than 
the agreement, being covered by Article 65.7 

The question might be raised whether the conferring of powers on an 
international organization can be considered as being intrinsically in con- 
flict with the Constitution so that such conferment may only take place 
by virtue of a legislative authorization under Article 63. The Constitution 
as it was in force before the revision did not contain any provision con- 
cerning the yielding of authority to international organizations. Even 
then, however, it was not held to be unconstitutional to confer such powers 
on these organizations, as was already the custom. Thus The Nether- 
lands participated before the war in organizations like the Central Com- 
mission for the Rhine, the Permanent Court of International Justice, the 
League of Nations, ete. After the war the number of international or- 
ganizations in which The Netherlands participated increased considerably, 
while the extent to which powers were conferred on them was in some 
cases enlarged. The most important of them is, of course, the United 
Nations (cf. the powers conferred on the Security Council in Article 24 of 
the Charter). As a postwar phenomenon the so-called ‘‘supra-national’’ 
organizations like the European Coal and Steel Community, the European 
Defense Community, ete., deserve special mention. 

Though the Netherlands Government has thus always taken the view 
that the conferring of powers on international organizations under ‘an 
international agreement is in itself not in conflict with the Constitution, 
nevertheless, as the number of these organizations is increasing and their 
powers are being extended, also taking into account the special character of 
the ‘‘supra-national organizations,’’ it was deemed desirable to eliminate 
any doubts as to their constitutionality and to give this feature of recent 
development of international law the honor it deserves. Thus it was laid 
down in Article 67 that, by or in virtue of an agreement, certain powers with 
respect to legislation, administration and jurisdiction may be conferred 
on organizations based on international law. Though these powers may* 
include the power to take decisions directly binding upon individual per- 
sons, they do not include, however, the power to take decisions affecting 
individual rights if the latter are specifically guaranteed in the Constitu- 
tion. In that case the agreement conferring such powers must be approved 

20 Session 1951-1952, Bill No, 2374, First Chamber, No. 118a, p. 6. 


21 See below, p. 557; for the distinction between intrinsic and extrinsic unconstitu- 
tionality, see Preuss, loc. cit., p. 648. 
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under the procedure of Article 63. By way of illustration, mention might 
be made of the possible conferment on an international organization, like 
the European Defense Community, of the power to call up Netherlands 
subjects for service in an international army against their will. Because 
some people hold the view that the Netherlands Constitution does not 
allow such recruitment, Article 63 might be applied in such cases. It 
was precisely this contingency of an ‘‘international enlistment’’ which 
occasioned the introduction of the provision of Article 63 in the bill,?* 
and it was the main reason why the Government and the second Chamber 
decided to apply this procedure to the parliamentary approval of the 
European Defense Community Treaty. 

On several occasions it has been argued by some partisans of the fed- 
eralist movement that the Netherlands Constitution should provide the 
yielding of ‘‘sovereignty’’ to international organizations.” Though the 
Government did not use this mystic and therefore dangerous word, the 
provisions of Article 67 in addition to those of Article 63 in fact amount 
to the same thing. Taking into account that every international obliga- 
tion limits the sovereignty of states, Article 67, from a legal point of view, 
is not so sweeping as it might seem at first sight. 


22 Cf. the amending Bill proposed by the Government on Jan. 239 1952 (Annexes to 
the Proceedings of the ‘‘Staten-Generaal,’’ session 1951-1952, Second Chamber, Bill 
No. 2374, Nos. 7 and 8). 

23 Cf, Art. 24 (par. 1) of the German Constitution, where it has been laid down that 
by virtue of a law sovereign rights (Hohettsrechte) can be conferred on international 
organizations. Whereas that paragraph refers to the conferment of sovereign rights 
(übertragen), the second paragraph provides for the limitation of the sovereign rights 
of the Federal Republic (Beschränkungen seiner Hohettsrechte) within the framework 
of collective security systems. The last paragraph resembles the clause contained in 
the preamble of the French Constitution:—‘‘On condition of reciprocity, France accepts 
the limitations of sovereignty necessary to the organization and defense of “peace”? 
(translation by Peaslee, loc. cit., p. 9). See also Scelle, loc. cit. p. 1019. 

Though the new Dutch provisions do not, like the German Constitution (Art. 24) and 
the French Constitution (Art. 27), prescribe that the conferment has to take place by 
virtue of an Act, this will nearly always be the case because such international agree- 
ments will as a rule not fall under the seope of the exceptions enumerated in Art, 62 
of the Netherlands Constitution. 

In par. 20 of the Danish Constitution, as amended on June 5, 1953, it is said that the 
constitutional powers of Danish authorities can be conferred on international organiza- 
tions which have been established by mutual agreements with other states in the 
interest of international legal order and collaboration. Such conferment has to take 
place by an Act to be approved by a five-sixths majority of the members of the 
‘í Rigsdag’? (the Danish Parliament). If the Bill is approved by a number of votes 
less than that majority but sufficient for the approval of normal bills, and if the 
Government maintains the Bill, it will be submitted for approval or rejection to the 
electorate (the majority of the votes ‘cast by the electors, including 30% of the persons 
entitled to vote, is decisive). The Act must prescribe the limits within which the . 
constitutional powers may thus be conferred. This whole procedure seems to be very 


rigid. 
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V. RELATIONSHIP BETWEEN INTERNATIONAL AGREEMENTS 
AND MUNICIPAL Law 


Articles 65, 66 and 67, second paragraph, contain very important pro- 
visions which should be read in conjunction with one another. Article 
66 provides that agreements (that is to say, agreements which are inter- 
nationally binding upon The Netherlands), as soon as they have been 
published, are binding upon all individual persons. This provision, which 
should be taken to mean that it refers only to agreements of a self-executing 
nature,” accepts ipsis verbis the jurisprudence of the highest judicial au- 
thorities in The Netherlands, including the Supreme Court, to the effect 
that treaties of a self-executing nature like the Hague treaties on inter- 
national private law, or treaties concerning the unification of law, after 
publicity has been given to them, have the force of law without there being 
any need to embody them in a law or decree. Article 66 uses (inten- 
tionally) the term ‘‘publication’’ and not ‘‘promulgation.’’ One cannot 
read therefore in. this provision any implied adherence to the dualist point 
of view, according to which norms of (conventional) international law have 
to be introduced into the realm of municipal law by some municipal statute 
or decree, be it only a decree promulgating the international norm. The 
provision is rather an ‘‘adoption’’ of the general principle of law that 
no legal norm can be enforced if it has not been made known to those con- 
cerned. It even leaves room for publication through other than national 
authorities, e.g., through international authorities. 

Even more important than Article 66, which is rather of a declaratory 
nature, is Article 65 providing that the legal provisions in force within 
the Kingdom shall not apply if the application would be incompatible with 
agreements which have been published in accordance with Article 66 
either before or after the enactment of the provisions. 

As treaties of a self-executing nature had the force of law in The Nether- 
lands, according to jurisprudential practice, even before the revision of 
the Constitution, a treaty could, by virtue of the rule ‘‘lex posterior derogat 
legi priori,” set aside a law of an earlier date as far as it was incompatible 
with that law. In that respect Article 65 contains no innovation. The 
essence of the new provision (Article 65), however, lies rather in the fact 
that a treaty cannot be set aside by subséquent legal enactments incompat- 
ible with it. Having regard to the explicit terms of Article 65 and the 
proceedings of enactment, Article 65 actually means that the courts must 
refuse to apply municipal statute law if they consider it to be in conflict 
with a previous international agreement; in other words, that they have 
to judge of the conformity of statutes with the treaty obligations of the 
Kingdom. - 

24 On the legal implicațicns of this expression in general, see de Visscher, loo, cit., 
pp. 559-561. 
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The new provision resolves a long-standing problem on which there did 
not exist a communis opinio among writers, none of the two main groups 
in which they were divided being able to prove satisfactorily that the 
` rule now proposed did or did not belong to the jus constitutum. But also, 

de jure constituendo, there was a divergence of opinion, though as far as 
- this can be assessed, the majority of publicists seem to be in favor of the 
primacy of international agreements. 

In general, like in other countries,?> the Netherlands courts often en- 
deavored to evade the question by construing the statutes with the pre- 
sumption that the legislator did not intend to violate international obli- 
gations. There were, however, two leading cases, Re Rauter and Re Réhrig,?® 
in which the ‘‘Bijzondere Raad van Cassatie’’ adopted the view that treaties 
prevail over subsequent enactments. This court, however, being a tem- 
porary postwar court of cassation, set up for judging war criminals and 
traitors, does not have the same permanent authority as the Supreme Court 
of The Netherlands. The latter has never given its opinion upon this 
question.?? 

The Government in presenting the Bill to Parliament had not initially 
accepted the draft provisions recognizing the priority of interrational . 
agreements as they had been proposed by the governmental committees 
referred to in the beginning of this article. The Govermment considered 
that the law in this field had not yet developed to the extent that the 
controlling of statutes as to their conformity with the treaty obligations 
of the Kingdom could unconditionally be left to the courts. It held 
that it would not be wise to anticipate this development. The majority 
of the Second Chamber of the ‘‘Staten-Generaal’’ (46 votes to 40) could 
not share this point of view and proposed an amendment introducing into 
the Bill Article 65, which the Government finally accepted. l 

Both the Government and the members of Parliament advocating the 
priority of international agreements over municipal law agreed that inter- 
national law by its very nature should and did in fact prevail over mu- 
nicipal law; on that point there was no disagreement. Nor was there any 
real apprehension that the legislature would intertionally disregard the 
treaty obligations of the state. The question under discussion was rather 
whether, in cases in which there was any doubt as to the conformity of a 
law with certain treaty obligations, the interpretation eventually given 
to the treaty obligations by the legislature in enacting the statute (of a 
later date) could be disregarded by the courts if they, unlike the legislature, 


25 Cf, Preuss, loc. cit., p. 646. 

28 Nederlandse Jurisprudentie, 1949, No. 87, and 1950, No. 504. 

27 For case Jaw and doctrine in The Netherlands relative to the matters discussed in 
the text, see the very helpful survey given by Van der Zanden, Verdrag gaat voor wet, 
ook in nationale rechtsbetrekkingen (Treaty prevails over Statute in International and 
in Municipal Legal Relations) (Zwolle, Holland, 1952), with a summary in English and 
French; reviewed in this JOURNAL, below, p. 729. 
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considered the statute thus enacted to be contrary to the prior treaty 
obligation.”8 i 

It would exceed the scope of this essay to assess in detail all the argu- 
ments which were put forward on both sides in favor of or against the prin- 
ciple that the courts ought to test the municipal laws for their conformity 
with international law; the reader may be referred to the literature on 
that subject.2° It will be easily understood that the consequences of the 
new principle, accepted by a small number of countries ® but positively 


28 The question might also arise in cases in which the legislator in enacting the 
statute did not realize at all that a previous treaty obligation existed which the statute 
might violate. Those who are generally opposed to the principle of judicial review 
of statutes as to their conformity with international law would perhaps have less objec- 
tion to this kind of judicial control in such cases, for in that event the courts, in cor- 
recting the legislator, would virtually lay down what the legislator would have done, 
had he known of the existence of the treaty. Cf. a statement of the Solicitor General 
in Boon and Société Ancnyme Chantiers Navals du Rupel v. Staat der Nederlanden 
(Supreme Court, Jan. 25, 1952, N. J. 1952, No. 125), where the question was raised 
whether recent Netherlands legal provisions were or were not in conflict with previous 
treaties concerning navigation on the Rhine. The Solicitor General held that there 
should be judicial review only if the conviction by which the legislator was led in 
enacting the more recent statute could not be deemed well considered. During the 
parliamentary debate in the first reading, the statement of the Solicitor General was 
cited with approval both by the members of Parliament advocating the supremacy of 
international agreements and the Government (each in the defense of its own case!) 
(Proceedings, Second Chamber, 1951-1952, pp. 1883, 1911). 

29 See Van der Zanden, referred to in note 27 above. 

30 Thus the French Constitution, in which it has been laid down that diplomatic 
treaties duly ratified and published shall have the force of law even if they are contrary 
to internal French legislation, and that they shall require for their application no 
legislative acts other than those necessary to ensure their ratification (Art. 26). In 
Art, 28 of that constituticn it is stated that treaties duly ratified and published have 
authority superior to that of French internal legislation. There are two differences 
between these French constitutional provisions and the new Netherlands provisions 
(Arts. 65 and 66): 

1. Under the French Constitution the superiority is only accorded to treaties which 
have been duly ratified, while in Art. 27 it has been laid down that, inter alia, treaties 
amending internal legislation shall not become final until they have been ratified by 
virtue of an Act. Art. 26 therefore gives only superiority over contrary legislation 
to such treaties as have received the approval of the National Assembly (cf. Preuss, 
loc. cit, p. 654). The new Dutch provisions, however, refer to international agree- 
ments irrespective of whether they have or have not been approved by Parliament, 

2. However clear the text of the French Constitution may be, it seems that there has 
still been left room for some doubt, at least in cases in which the later statute 
would be in overt conflict with the previous treaty, as to how far the norm laying down 
the superiority of treaties addresses itself only to the executive or to the judiciary as 
well (ef. Preuss, loc. cit., p. 644 et seg., and de Visscher, loc cit., pp. 565-566). This 
doubt cannot exist under the new Dutch provisions. 

In Art. 25 of the German Constitution, Bundesgesetablatt, May 23, 1949, p. 1, it has 
been laid down that the general principles of international law are a part of federal law, | 
taking precedence of statutes and creating rights and duties for the inhabitants of the 
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rejected by others,* will be considerable. It is the more radical since, ac- 
cording to Dutch public law, legal enactments are not subject to judicial 
review in cases of alleged unconstitutionality. It means in fact the ac- 
ceptance of the principle of the tries politica in the international field, 
beeause the final decision as to the question whether the legal norm of 
inferior rank (i.¢., the statute) is or is not in conformity with that of 
superior rank (4.¢., the international agreement) will ultimately lie with 
independent judicial organs. ‘Moreover, it means that the national courts 
will be justified in considering themselves in a certain way as organs of 
the international community because no other power of the state to which 
they belong, unless, theoretically, the ‘‘pouvoir constituant” by repealing 
Article 65, will be able legally to force their will upon them, if this ‘‘will”’ 
conflicts with international law.’ It cannot be denied that a state ac- 
cepting the new principle runs certain risks as long as its example has not 
been followed by all other civilized countries, but this should not be a reason 
for rejecting it. The more the principle of the supremacy of international 
law is adopted by national legal systems the more the international legal 
order will become a reality.** 


Federal Republic. It is not clear, however, whether this supremacy of international 
Jaw is also recognized as far as the provisions of the Federal Constitution itself are 
concerned. This might be a difference from the new Netherlands*provisions. On the 
other hand, the German text seems to have a wider scope then the Dutch provisions, as 
it does not confine itself to treaties, but refers to the general principles of international 
law, this term evidently including customary Jaw. Though there might be some doubt 
as to whether the article refers to treaties at all, this question must apparently be 
answered in the affirmative (cf. Van der Zanden, op. cit., pp. 55-56). 

31 Thus in England statutory law, if overtly in conflict with international law, is 
absolutely binding upon the courts, cf. Oppenheim, Internaticnal Law (7th. ed.), Vol. I, 
p. 39. In the United States there is a well-settled jurisprudence to the effect that a 
treaty is supplanted as law in that country by a subsequent Act of Congress intended 
to have that effect (Head Money Cases, 112 U. S. 580; Chae Chang Ping v. United States, 
130 U. S. 581; Cook v. United States, 288 U. S. 102, and this JOURNAL, Vol. 27 (1933), 
p. 599). The U. S. Supreme Court even seems to regard treaties as subordinate to the 
Constitution and subject to judicial review; cf. the statement by the U. S. Attorney 
General before the Senate Committee on the Judiciary on &.J. Res. 1 and S.J. Res. 43 
(83rd Cong.), pp. 18, 14, and the leading cases there mentioned. On the other hand, 
of course, the supremacy of treaties over the large field of State law has been laid 
down in the U. $. Constitution. According to Swiss case law, the position of treaties 
in that country seems to be rather the same as in the United States, cf. Rice, loc. cit., 
p. 665. i 

82 Cf. in this connection a decision of the Civil Tribunal of the Seine, October 27, 
"1926, in the case of Chenouard v. Demoiselle Denis, cited by Preuss, loc. cit., p. 657. 
That court apparently concluded from the fact that the judge has to be considered as - 
an internal organ, that he could not control the international validity of the law. 

88 Of quite a different tenor is the draft amendment to the U. S. Constitution as 
agreed upon by the Judiciary Committee of the Senate on June 4, 1953. It is proposed 
in this amendment to provide that a treaty provision which conflicts with the Constitu- 
tion shall not be of any effect (sec. 1) and that a treaty shall become effective as internal 
law only through legislation whieh would be valid in the absence of treaty (sec. 2). 
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As appears from the parliamentary debate,** the term ‘‘legal provisions 
in force within the Kingdom’’ used in Article 65 includes provisions of the 
Constitution. Thus it has been ensured that the courts may not refuse to 
apply international agreements on the ground that they are intrinsically 
contrary to preceding or later constitutional provisions.’ The above prin- 
ciples also apply to decisions made by international organizations (cf. 
Article 67, second paragraph) .°¢ 

The new amendment does not refer to the relation between municipal 
law and unwritten international law, like international custom and even 
the general principles of law recognized by civilized nations. Practice 
must show whether the courts will extend the new rule to them per 
analogiam or not. In our opinion there is much authority in support of the 
thesis that the courts are indeed obliged to recognize the supremacy of 
international customary law as well: the legally binding force of inter- 
national agreements being a rule of customary law (i.e. the rule pacta 
sunt servanda), the Constitution, in recognizing the supremacy of conven- 
tional international law, may be deemed to have recognized implicitly the 
superior character of international customary law in general." Moreover, 
the supremacy of customary law has already been recognized by the 
Netherlands legislature in enacting certain laws laying down that the 
jurisdiction of the Netherlands courts, the executability of judgments and 
the territorial scope of penal law are limited by the exceptions recognized 
under international law (including in the first place customary interna- 
tional law, like rules relative to the immunities of diplomatic envoys, foreign 
men-of-war, etc.).2* These legal provisions, however, might leave some 





Under the third section Congress would be empowered to regulate all executive and 
other agreements with any foreign Power or international organization. Cf., on the 
other hand, the arguments put forward by John Foster Dulles, Secretary of State, before 
the Judiciary Committee when advising not to accept the amendment as it was 
formulated in the draft resolutions before the Committee (S.J. Res. 1 and S.J. Res. 43). 
Cf. also S.J. Res. 130 (82nd Cong.) and S.J. Res. 2 (83d Cong.) Cf. on the argu- 
ments of Mr. Dulles, the Department of State Bulletin, Vol. 28, No. 721 (April 20, 
1953). See also the statements of the Attorney General referred to in note 31 above. 
‘When assessing these draft amendments one should, of course, not lose sight of the 
fact that a large federal state like the Urited States is faced with particular problems 
unknown to a small unitary state like The Netherlands. 

34 Proceedings, ‘‘Staten-Generaal,’’ session 1951-1952, Second Chamber, Bill No. 
2374, p. 1958, and the Annexes referred tc in note 22 above. 

35 Cf. p- 551 above. 

36 Cf. in this connection the clauses contained in the treaties on the European Coal 
and Steel Community (Art. 14), and the European Defense Community (Art. 27) con- 
ferring on the executive organ of the Community concerned the power to issue: (1) ad- 
visory opinions which are not binding; (2) recommendations binding upon the states as 
to their objectives, but leaving it to the states to choose the means of implementation; 
(3) decisions having binding force in all their elements. The last category par- 
ticularly will be of interest here. 37 Cf. also Hans Kelsen, op. cit., p. 314. 

38 Cf. also Van der Zanden, op. cit., p. 24. 
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doubt, if subsequetit legal enactments would overtly abrogate or supersede 
them or clearly come in conflict with international law in cases which are 
not covered by the said provisions. 


As we have seen, the new constitutional provisions aim at a closer col- 
laboration between Government and Parliament in the international field 
and contain some important innovations with regard to the approval of 
international agreements by Parliament. They accept the yielding of 
authority to supra-national organizations, even if this might be considered 
as intrinsically in conflict with certain constitutional provisions; they rec- 
ognize the binding force of international agreements and decisions of in- 
ternational organizations, and clarify the situation as regards the relation- 
ship of international to municipal law in favor of the former. They are 
animated throughout by the desire to adapt constitutional rules concerning 
the conduct of foreign affairs to recent developments of international law 
and accept courageously limitation of national sovereignty, if the develop- 
ment of the international legal order—which means the progress of hu- 
manity—so requires. 

Those who have followed the parliamentary debate are eagerly looking 
forward to observing how the new system will operate in practice. How- 
ever perfect a comsiitutional system may be, it is not to be expected that 
its creators will-have foreseen all contingencies: every constitution needs 
its supplementary ‘‘conyentions.’’ It is to be hoped that the executive, the 
legislature and the judiciary, in giving practical effect to the new consti- 
tutional principles, will be inspired by the same enlightened and cour- 
ageous spirit as was the constituent authority in formulating them. 
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wv 
Uffvery state has complete and exclusive sovereignty over the airspace 
above its territory. Consequgptly, no aircraft is normally entitled to 
enter the Yoe above the territory of a foreign state without the latter’s 


permission. Does this principle—very firmly established in international 
law since “World War I—mean that any aircraft entering without such 


permission’ is completely at the mercy of the territorial sovereign? Or 


dogs international law impose some restraints upon the latter in this matter? 


he possible action of the territorial sovereign with respect.to the intrud- 
ing aircraft and its occupants may be of several kinds. Hé may seek 
destroy the intruder; he may attempt to control the movements of the | 
intruder In the airspace in order to compel it to leave, change its course, or 
land; and he may attempt to exercise jurisdiction throug administrative 
and judicial organs over the intruding aircrattand its ofcupants after it, 
has landed on his soil} What action is_permissihlet” Is the territorial 
sovereign, for example“entitled to attack without warning any intruding 
aircraft? Is he entitled to prevent the entry of an aircraft which appears 
to be in distress? And what exercise of jurisdiction is proper once the 
intruding aircraft has landed? May the aircraft and its occupants, for 


ie be penalized for the intrusion regardless of its cause? 
















«The problem is evidently of some practical significance. On the one 
hand, all states have an interest in territorial security and in the enforce- 





ment of their normal sovereign right to exclude unwanted foreign aircraft, 
On the other hand, most states have some interest in international air naviga- 


tion and in the protection of their own aircraft, flight personnel and pas- 
sengers against harm and against mistreatment by a foreign sovereign into 
whose airspace the aircraft may have innocently strayed. There may be, of 





course, other and less legitimate interests involved. (&erial intrusions lv 
JEUSIODS 


deliberate and with hostile or illicit intentions such aS attack, 
feconnaissance, aid to subversive activities, smuggling, or calculated 


defiance of the territorial sovereign, , They may be deliberate but with’ 


1Such an aireraft is.referred to in this article as ‘‘intruding aireraft’’ or 
‘tintruder’’; entry without permission is referred to as ‘‘intrusion.’’ These terms 
and the discussion that follows are not intended to apply to enemy aircraft in time. 
of armed conflict or war. 
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variety of reasons and in a variety of circumstances. They “i 


560 THE i ieee JOURNAL OF INTERNATIONAL LAW 


Z essentially EE intentions such as shortening a flight or avoiding bad__ 


weather. They may be necessitated by distress? or caused by mistakes. 

They may occur in peacetime or wartime; the territorial sovereign may be 
a neutral tr ing to safeguard its < reutralit nal ircraft may be state 

used in military, customs or police services) or ciyil aircraft,® 


State aircraft, furthermore, may he of combat or non-com at keg., g., military _ 












space by man inr 
but little attention in legal ] literature.*75Tife ada of zA existence of 
a right of entry for foreign aircraft in d Stress, however, has been earnestly 
discussed by some writers, who are generall inclined to favor the existence 
of such a right partly on humanitayian and other policy grounds and 
partly on the basis of practice. [he Legal Sub-Committee of the 


transport) kind, armed or unarmed. 
Despite the steady and spectacular growth of the ae of the air- > 


2 ‘í Distress Condition’? was defined im draft Technical Annex B to the Chicago 
Convention on International Civil Aviat:on (Treaties and Other International Acts 
Series, No. 1591) as ‘‘a condition in which an aircraft can no longer be operated 
safely, or is forced down.’’ Sec: I{z). In Annex 12 on Search and Rescue as 
adopted by the Council of the Interrafional Civil Aviation Organizatidn (2nd ed.,’ 
Sept., 1952, p. 7), ‘‘distress’’ is defined as ‘fa state of being threatened -by serious 
and imminent danger and of requiring immediate assistance.’? In Annex 11 on 
Air Traffic Services, similarly adopted (2nd el., May, 1952, p. 77, ‘‘Distress Phase’’ 
is defined as ‘‘a situation wherein there is reasonable certainty that an aireraft and 
its occupants are threatened by grava and imminent danger or .require immediate 
assistance.’’ It is distinguished from ‘‘ Alert Phase’? in which ‘‘apprehension exists 
as to the safety of an aircraft and its occupants’? and from ‘‘ Uncertainty Phase’? in 
which uncertainty exists as to such safety. These definitions, it must be noted, 
have been formulated for specific technical purposes and are, moreover, not legally 
binding on members of ICAO, since th3 Annexes are ‘‘international standards and 
recommended practices’? rather than binding enactments or agreements. For earlier 
discussions and atiempted definitions of distress and related concepts in, air law, see 
Oéx, op. cit. (below, note 5), at pp. 1-5, 16-17. For distress and its legal con- 
sequences in international maritime law, see Jessup, The Law of Territorial Waters 
and Maritime Jurisdiction (1927), pp. 194-208, 220-221, 254-255, 258-263, 450, 466. 
See also note 105 below. 

3-The term ‘‘state aircraft’? is used in this article in the sense defined in Art. 3 
of the Chicago Convention. It is to be noted that this definition appears to exclude 
aircraft owned by a state and employed by it in some strictly governmental functions 
such as civil aeronautics administration (e.g, aircraft operated by CAA in the 
United States) or diplomacy (e.g. aircraft ettached to diplomatic missions abroad). 

4See, however, Kroell, Traité de Droit International Public Aérien 34), Vol. 

% 1, p. 152 et seq. 

> 5 Fauchille, Traité de Droit International Public (1925), Vol. 1, 2nd Part, pp. 
1159-1160; Giuliano, La Navigazione Aerea nel Diritto Internazionale Generale 
(1941), p. 172; Podestá Costa, Manual de Derecho Internacional Público (2nd ed., 
1947), p. 160; Meyer, Compendio de Derecho Aerondutico (1947), p. 282; Fenwick, 
International Law (3rd ed., 1948), p. 413; and a special study by R. Oéx, Das 
Internationale Notlanderecht der Luftfahrs zeuge im Friedenszetten (Dissertation, 
W.-Elberfeld, Leipzig, 1934), ef. review in Archiv fiir Luftrecht, Vol. 4 (1934), p 
313.. See also noze 13 below. 
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PORE 
Aeronautical Commission of the Peace Conference of 1919 which drafted. 
thë Paris Convention for the Regulation of Air Navigation indicated its 
belief that foreign military aircraft should not be penalized for_an intru- 
Son eal oe aie cent incidents shed some light on what the 
states appear to regard as the proper solutions. Before examining these 
incidents it is appropriate to survey the practice and doctrine to the end 


of World War II. 
Aerial intrusions came to be a matter of concern to governments shortly 





FARNDON tn ot ith ht A I O a a 


regulations and the conclusion of international agreements which were 
the first steps in the assertion of the principle of the sovereignty of the 
subjacent states over the airspace. The early intrusions did not, however, 
result in serious incidents qm diplomatic controversies, although Russian 
border guards were reported to have fired on a German balloon approach- 
ing the border and a private French flier landing in England without 
permission was fined by an English court AUsually the intruders were 
ermitted to leave after an investigation, put customs duties were some- 
ea levied on the intruding aircraft. 
The frequency of intrusions acros$the Franco-German border led to 
the conclusion in 1918 of an agreement between the two governments which 
laid down certain rules for the handling of the intruders. Under this 
ji agreement,’ the-military aircraft of one of the parties were not normally 
permitted to fly over the territory of the other party without a special 
invitation. In case of necessity, however, entry was not to be refused’ to oe 
them, but they had to give a distress signal and land as soon as possible. 
The local authorities were thereupon entitled to make an investigation, but 
only for the purpose of verifying the alleged necessity. If they found 
that the intrusion was really due to necessity, the aircraft was to be 
permitted to leave upon the commander’s word of honor that no acts had - 
been committed against the security of the territorial sovereign. {If it could 
not leave immediately, the territorial sovereign might apply to it and its\.- 
crew only such measures as were justified by considerations of security,) 
public health and the prevention of danger to persons or property. If thé 
entry was not due to nacessity, the matter was to be turned over to the 
judicial authorities, and the national government (as distinct from thé 
local authorities) of the territorial sovereign notified., The non-military 









8 See Roper, La Convention Internationale du 18 Octobre 1919 (1930), p. 160. 

7 For practice in the early period” see, e.g, Rolland in 20 Revue Générale de Droit 
International Public (1913) 395-408; 16 ibid. (1909), Documents 40; 18 ibid. (1911) 
863; Spaight, Aircraft in Peace and the Law (1919), p. 47; Le Goff, Traité 
Théorique et Pratique de Droit Aérien (1934), pp. 40-42; Kroell, op. cit, at pp. 36, 
138; Cooper in 19 Journal of Air Law and Commerce (1952) 128-129. 

8 For the text and a discussion of this agreement, see Rolland in 20 Revue Générale 
de Droit International Publis (1913) 697. 
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aircraft of one of the parties were permitted to fly over and land in the 
territory of the other party outside of prohibited areas subject to compliance 
with certain conditions, but even if they did not comply with such condi- 
tions, entry was not to be refused to them in case of necessity. In such 
case, they were to land as soon as possible and thereupon to become subject 
to the law of the territorial sovereign. (In all cases, the local authorities 
were to take steps to assure the preservation of the aircraft and safety of 
the crew. 

(During World War I the European neutrals generally closed their 
airspace to belligerent aircraft and in numerous instances did not hesitate 
to enforce this measure by firing at intruding military aircraft.®) .Bel- 


ligerent_ aircraft which for any reason_landed_in-neutral_territory vere 


generally interned, with their occupants, for the duration of the war. ` 
A though the instructions of some-ofthe-ngptral governments appear to. 


Sennett 


have provided for firing at the insruders only when necessary or after a 





warning,” f he Dutch and the Swiss often opened fire without any warning, 
and the Netherlands Government maintained that a warning was not 
‘legally obligatory, though it might be given for humanitarian reasons.1* 
It indicated, however, that intruders clearly identified as being in distress 
would be permitted to come in for a landing. Germany protested against . 
firing on aircraft in distress, and the Netherlands Govefnment undertook 
not to fire on such aircraft when they gave agreed distress signals. They 
remained, however, liable to internment.*? In general, the belligerents 


® For World War I practice see, e.g., T Hackworth, Digest of International Law 549- 
` 553, and sources there cited; Harvard Research Draft Convention on Rights and Duties 
of Neutral States in Naval and Aerial War, with Comment, this JOURNAL, Supp., Vol. 
33 (1939), pp. 766-767; Spaight, Aireraft in Peace and the Law (1919), pp. 2038-215; 
Hackwitz, Die Neutralität im Luftkriegsrecht (1927), pp. 52-59, 66-69; Zondag, 
Neutraliteit in de Lucht (1940), pp. 59-65; Spaight, Air Power and War Rights 
(rd ed, 1947), pp. 420-423; François, Handboek van het Volkenrecht (1950), Vol. 
2, pp. 678-682. 

10 See, e.g., the Swiss ordinance of Avg. 4, 1914, and the Italian decree of Sept. 3, 
1914, U. S. Naval War College, Internztional Law Situations, 1926, pp. 101, 114. 

11 ‘(Tn the interest of the defense of the state no less than in view of the main- 
tenance of a strict neutrality a neutral Power has the right to oppose forcibly all 
passage of its frontiers by belligereat airships unless they should indicate by a 
signal—white flag or other distinctive sign—their intention to land. Considerations 
of humanity may lead the authorities to resort to force only after having tried to 
warn the aviator that he is above neutzal territory, but in view of the foregoing such 
notice is not obligatory.’’ Note of March 18, 1916, as translated in 7 Hackworth, 
op. cit, ab pp. 552-553. See also Spaight, Aircraft in Peace and the Law (1919), 
_ pp. 204-206. For official texts of correspondence see the Netherlands Orange Books 
(Overzicht, ete.), 1914-1915, pp. 26-23; 1915-1916, pp. 24-27; July—Dec., 1916, pp. 
23-27. 

127 Hackworth, op. cit. at p. 553; Netherlands Orange Book, 1915-1916, pp. 25-27; 
ibid., July—Dec., 1916, pp. 25-27. A similar arrangement was made with France and 
Belgium, ibid., 1916-1918, p. 51. 
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seem to have acquiesced in the neutral measures against intruding aircraft. 
Such measures have been also largely approved by the writers, many of $ 
whom, however, believe that a warning should first be normally given and 
that belligerent aircraft in distress should be admitted.** 
The Commission of Jurists entrusted after the war_with the task of. 
drafting rules for aerial warfare was evidently of the opinion that the | 
neutrals had the duty as well as the right to_prevent the entry of belligerent 





military aircraft. 4 Article 42 of the Rules of Aerial Warfare proposed by 


the Commission in 1923 * reads as follows: 


A neutral government must use the means at its disposal to prevent 
the entry within its jurisdiction of belligerent military aircraft and 
to compel them to alight if they have entered such jurisdiction. 

A neutral government shall use the means at its disposal to intern 
any belligerent military aircraft which is within its jurisdiction after 
having alighted for any reason whatsoever, together with its crew and 
the passengers, if any. 


In its comment the Commission said, however: 


Where aircraft and their personnel are in distress and seek shelter 
in neutral territory, knowing that their fate will be internment, or 
where the entry is due to the fact that the aircraft has lost its bearings 
or experienced engine trouble or run out of fuel, the neutral state is 
under no obligation to exclude them; it is, in fact, morally bound to 
admit them. This is due to the principle that those who are in distress 
must be succoured. The prohibition in the article is aimed at those 
who enter in violation of the rights of the neutral state.*® 


A writer has pointed out that this statement does not necessarily assert a 
koil duty on the part of a neutral to admit belligerent aircraft in distress, 
but may merely leave it free to do so.** Although the Rules drafted by the 
Commission of Jurists were not embodied in any agreement accepted by 
states, they have been widely cited and regarded as entitled to some respect. 


13 For various views see, e.g, Garner, International Law and the World War 
(1920), Vol. 1, pp. 471-483; Mérignhac and Lémonon, Droit des Gens et la Guerre 
de 1914-1918 (1921), Vol. 2, p. 410; Fauchille, op. cit, at p. 765; Sandiford in 39 
Revue Générale de Droit International Public (1932) 739; ‘Balladore-Pallieri, La 
Guerra (1935), pp. 422-423; Kroell, op. cit, Vol. 2, at pp. 285-286; Le Goff, op. cit, 
Supplement (1939), p. 128; Spaight, Air Power and War Rights (3rd ed., 1947), 
pp. 421-422; Podesta Costa, op. cit., at p. 485; Francois, op. cit., Vol. 2, at pp. 683-684; 
Guggenheim, Lehrbuch des Vélkerrechts (1951), Vol. 2, pp. 992-994; Akademiya 
Nauk SSSR, Institut Prava, Meshdunarodnoe Pravo (1951), pp. 555-556; Oppenheim, 
International Law (7th ed. by Lauterpacht, 1952), Vol. 2, p. 725; Zondag, op. cit., 
at pp. 80-81. 

14 This JOURNAL, Supp., Vol. 32 (1938), pp. 12, 36. The same principle was 
embodied in Art. 95 of the Harvard Research Draft Convention, loc. cit., p. 764. 

18 This JOURNAL, Supp., Vol. 32 (1938), p. 35. Í 

16 Meyer, Das Neutralitätsrecht in Luftkriege (1931), p. 71. Cf. Spaight, Air 
Power and War Rights (3rd ed., 1947), p. 436. 
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Gig: Gaevention toe the Regulation of Air Navigation, signed at Paris 
in 1919 *” and designed primarily for peacetime conditions,” contained but 
Tew provisions of clear relevance to our problem. It \solémnly affirmed 
the principle of the sovereignty of the subjacent states over the airspace +° 
and forbade military aircraft to enter foreign airspace without the au- 
‘horization of the territorial sovereign’) If military itary aircraft entered 
foreign airspace with the requisite authorization, they were to enjoy the 
same privileges as were customarily accorded to foreign warships, t.e., a 
very large measure of immunity from the jurisdiction of the territorial 
sovereign. If their entry was not authorized, however, they were not 
to enjoy these privileges—such, at least, seems to have been the intent 
of a rather poorly drafted provision—even if the entry was due to distress.”° 
Foreign polie cu oms aircraft in no case were to to be entitled to such 
Privileges. +} Each ‘party undertook to accord in time of peace freedom of 
innocent passage above its territory to the civil aircraft of the other party 
with the exception of aircraft engaged in scheduled services,” but was 
entitled to prohibit flight over certain areas and in exceptional circum- 
stances over its entire territory,’ and to prescribe the route of the flight.” 
The Paris Convention further provided: 


1 






Every aircraft which finds itself above a prohibited area shall, as 
soon as aware of the fact, give the signal of distress provided in para- 
graph 17 of Annex (D) and land as soon as possible outside the pro- 
hibited area at one of the nearest aerodromes of the State unlawfully 
flown over.” 


Foreign aircraft could be required to land at one of the aerodromes fixed 
by the territorial sovereign.” Under Article 22, aircraft of the contracting 
states were to be “‘entitled to the same measures of assistance for landing, 


17 For text, see 11 League of Nations Treaty Series 173 or U. S. Treaties, ete. 
(Redmond), Vol. 3, p. 3768. 

18 See Art. 38 of the convention, which reserves the freedom of action of the parties 
as belligerents or neutrals in case of war. 19 Art. 1 

20 Art. 32 was worded as follows: 

‘‘No military aircraft of a contracting State shall fly over the territory of another. 
contracting State nor land thereon without special authorization. In case of sug 

. authorization the military aircraft shall enjoy, in principle, in the absenge of special 
stipulation the privileges which are customarily aceorded to foreign ships of war. 

‘tA military aircraft.which is forced to land or which is requested or summoned to 
land shall by reason thereof acquire no right to the privileges referred to in the 
above paragraph.’’ 

For clarification on the basis of preparatory work, see Roper, op. cit., at pp. 159-162; 
see also Kroell, op. cit, Vol. 1, at pp. 158-161. $ 
- 21 Art. 33, 

22 Arts, 2 and 15 (for clarifying amendment of Art. 15, see 138 League of Nations 
Treaty Series 418, 421). 
„23 Art. 3 as amended in 1829, 138 League of Nations Treaty Series 418, 419. 
| Č 24 Art. 15. - 25 Art. 4. 

26 Art, 15, . eos et “ 
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particularly in case of distress, as national aircraft.” Entry of aircraft 
from abroad was further regulated in Annex (H) on Customs, whereby 

&+the territorial sovereign was accorded wide powers of supervision and 
control, including the power to impose penalties for violation of the 
regulations. Aircraft landing in foreign countries were in principle liable 
to customs duties. There was no provision requiring that special exemp- 
tions be granted to aircraft arriving by reason of distress. Annex (H) 
was not applicable to military aircraft on authorized visits or to police 
and customs aircraft.2? ` 

| Gin Paris Convention was thus largely silent on the treatment of in- 
truding aircraft, Jalthough a right of entry in case of distress could, per- 

- haps, be implied from the language of Article ay It did appear to 
provide, however, that intruding military aircraft were in effect not en- 
titled to special immunities from the jurisdiction of the territorial sovereign. 
Was this rule—so different from the customary treatment accorded to 
foreign warships entering in distress—one of general international law or 
merely binding between the parties to the convention? Some writers 
criticized the policy behind this rule, others upheld it; few, if any, however, 
appear to haye contended that a different rule prevailed with respect to 
states not parties to the convention.’ Germany, not a party, is reported 
to have confiscated foreign military aircraft entering without permission 
and to have punished their crews,?® but(the available reported cases in- 
dicate that penalties were imposed on the pilots only if the elements of 


wilfulmess or negligence were found to be present.” ) 











27 Very similar to the Paris Convention was the Ibero-American Convention on 
Aerial Navigation signed at Madrid in 1926, which, however, remained without 
practical effect. Hudson, International Legislation, Vol. 3, p. 2019. Generally 
similar was also the Pan American Convention on Commercial Aviation signed at Havana 
in 1928, 47 Stat. 1901, U. S. Treaties, ete. (Trenwith), Vol. 4, p. 4729, which, however, 
had no provisions on the privileges to be accorded to foreign military and other state 
aircraft, 

28 See, e.g, Klein, Staatsseniffe und Staatsluftfahraeuge im Völkerrecht (1934), pp. 
41-45; Antokoletz, Tratado de Derecho Internacional Público (3rd ed., 1938), Part ITT, 
p. 45; Goedhuis, Handboek voor het Luchtrecht (1943), p. 54; Tapia Salinas, Manual 
de Derecho Aerondutico (1944), p. 104; Hyde, International Law Chiefly as Interpreted 
ahd Applied by the United States (2nd ed., 1945), Vol. 2, pp. 840-841; Meyer, Compendio 
de Derecho Aeronáutico (1947), pp. 284-285, note 162. But cf. Oéx, op. cit., at pp. 
20-21; and Kroell, op. cit., Vol. 1, pp. 159-160, where it is suggested that the omission 
of comparable provisions from the Havana Convention indicates an intention to apply 
different rules. This suggestion is of doubtful merit, since the Havana Convention 
purported to deal only with civil aviation, as its Arts. 2 and 3 indicate. Cf. also note 
49 below. l 

28 Kroell, op.”cit, Vol. 1, p. 138. Fauchille, writing before these incidents, main- 
tained that the crews of intruding military aircraft could be punished, but that the air- 
craft should be repatriated subject to reimbursement of expenses. Op. cit. (supra, 
note 5), pp. 1159-1160. 

30 In January, 1931, two Polish military aircraft landed in Oppeln. The German 
court found that the leading pilot entered Germany by mistake, but that his mis- 
take was due fo negligence, and sentenced him to two weeks’ imprisonment on a charge 
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The practice between the two world wars with respect to i intruding 
aircraft does not appear to have been much described or studied. ) There 
Were undoubtedly many instances in which foreign “aircraft intriding by 
mistake or in distress were permitted to enter and depart without molesta- 
tion, although authentic records of such instances are not easy to find.*! 
Germany confiscated foreign (French) civil aircraft which found it neces- 
sary to land while crossing the country on unauthorized flights.®? (States 
enacted laws imposing penalties for the unauthcrized entry of foreign 
aircraft, and their right to do so does not seem to have been challenged, 
but in at least some instances a distinction was made in such laws between 
avoidable and unavoidable- intrusions, the latter being exempt from 
penalties- National regulations generally provided that unauthorized 





of having crossed the German frontier without the requisite permit. A separate 
charge of violation of regulations governing the entry of foreign aircraft was dismissed 
on the ground that the penalties preseribed for such violation (a fine of not more than 
150 marks or detention (Haft)) were of a subsidiary nature and to be applied only iz 
no heavier penalties were applicable under other provisions of the law. The second pilot 
was acquitted on the ground that he was following the leader and was not himself guilty 
of negligence. 1 Archiv fiir Luftrecht (1931) 72. In May, 1931, a Polish military air- 
craft landed in East Prussia. The pilot, after getting direetions from local inhabitants, 
took off in the hope of reaching Poland, but was forced by lack of oil to land again 
within German territory. The German court found thai the pilot entered German 
territory by mistake, but that the mistake was due to neg-igence; it said that military 
flyers were under a duty to exercise special care not to violate the sovereignty of a 
foreign state. It also found that the pilot knew he was in German territory when he 
resumed his flight. He was convicted and sentenced to three days’ imprisonment 
on a charge of having crossed the German frontier without the requisite permit; and to 
seven days’ detention on a separate charge of having violated the regulations governing 
the navigation of foreign aircraft by resuming flight without the permission of German 
authorities. Ibid. p. 154. Also in May, 1931, three French military aircraft landed 
at- Schweinfurt. The German court found that the aireraft entered Germany by mistake, 
but that the mistake was due to the pilots’ negligence. The leading pilot was sentenced 
to a fine of 250 marks and the other two pilots to fines of 100 marks each on charges of 
having crossed the German frontier without the requisite permits and of having violated 
the regulations governing the entry of foreign aircraft. Ibid., p. 267. These three 
cases occurred shortly after the termination in 1930 of the Allied occupation of the 
Rhineland, with which the right of transit and landing for Allied military aircraft in 
Germany under Art. 200 of the Treaty of Versailles lapsed. In none'of the three 
reports is there any mention of confiscation of the aircraft. For a case involving a 
Soviet military aircraft in Estonia, see Oéx, op. cit., at pp. 9-10, footnote 39. 

31 See, e.g., 2 Hackworth 305-306. Cf. Kroell, op. cit., Vol. 1, p. 156. 

32 U. S. Department of State, The Treaty of Versailles and After (1947), p. 645; cf. 
Kroell, op. cit., Vol. 1, pp. 156, 207. A French airliner which made a forced landing while 
on an unauthorized flight over Germany was reported seized but its pilot released. Revue 
Juridique Internationale de la Locomotion Aérienne, 1323, pp. 291-2924 A private 
French flyer who crash-landed in Germany was fined 5000 marks, Jbid., 1925, p. 425. 
For cases of foreign military intruders in Germany, see note 30 above. See, further, 
Oéx, op. cit., pp. 9-10, 24, footziotes. 

33 See provisions of the British Air Navigation Order, 1923, which, it may be noted, 
apparently applied to foreign military as well as civil aircraft, but exempted from 
punishment infractions ‘‘due to accident, stress of weather or other unavoidable cause.’’ 
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aircraft flying over prohibited areas were to be ordered to land, and force 
was to be applied only if they disobeyed.**) 
“On the outbreak of World War II in Europe the neutrals once more 
resorted to firing on intruding belligerent aircraft, although some neutral 
-regulations again provided that such aircraft should first be warned.** 
Belligerent combat aircraft landing in neutral territory were usually in- 
terned, but toward the end of the war many of the remaining non-bel- 
ligerents permitted belligerent military transport aircraft to enter and 
depart, sometimes on what amounted to regular services.®’ 

he Convention on International Civil Aviation drafted at Chicago in 
-41944.28 which has for all practical purposes superseded the Paris and 
Havana Conventions, reaffirms the principle of the sovereignty of the 
subjacent states over the airspace,‘ but again fails to provide expressly 
for the treatment of intruding aircraft. The following points, however, 
may be noted: The state aircraft of a party to the convention are forbidden 
to fly over or land in the territory of another state without authorization,“ 
but there is no provision concerning the privileges of such aircraft while 
in foreign territory on authorized or unauthorized visits. There is a 
general right of transit and non-traffie stops for the civil aircraft, other 
than those engaged in scheduled international air services, of every party 

















Shawcross and Beaumont, Air Law (1945), pp. 517-518, 581, 532. For similar provi- 
sions in the Air Navigation Order, 1949, see ibid. (2nd ed. 1951), pp. 906-907, 950-951, 
953. Concerning Hungarian law see below. Cf. the Swiss case of Bassanesi et al., 
Droit Aérien, 1931, pp. 777-788, and note 106 below. Unauthorized entry by air may 
be also treated, of course, as covered by provisions applicable to illegal crossings of 
frontiers in general. See note 30 above. 

84 For provisions in the British Air Navigation Order, 1923, see Shaweross and 
Beaumont, Air Law (1945), p. 565; they were substantially re-enacted in 1949, see ibid. 
(2nd ed., 1951), p. 965. For French law applying to prohibited areas in a state of 
siege see Le Goff, op. cit., at pp. 278-279, 776; for French practice during the Spanish 
Civil War see ibid., Supplement (1939), p. 128. See also Lemoine, Traité de Droit 
Aérien (1947), pp. 278, 809. 

85 For the practice in World War II, which has not been as well described or studied 
as that in World War I (see note 9 above), see 7 Hackworth, op. cit., at pp. 555-557; 
Zondag, op. cit., at pp. 71-75; Spaight, Air Power and War Rights (3rd ed., 1947), p. 
424 et seq.; Netherlands Orange Book (1940), pp. 14-15; and note 36 below. 

36 See Deák and Jessup, A Collection of Neutrality Laws, Regulations and Treaties of 
Various Countries, Supplement (1940), pp. 124(1)~124(5), 278(3)-278(4), 823(8)~ 
823(9). It is of interest that a Swedish prohibition of entry of foreign civil aircraft 
was not applicable to aircraft which might be in distress, but that Norway made no 
such express exception. Ibid., pp. 861(4), 988(4)-988(5). 

37 For two instances (Sweden and Turkey), see La Farge, The Eagle in the Egg 
(1949), pp. 180-190, 280, 287; and see, further, ibid., maps on end papers. For 
another instance (Ireland) see Lee, Operation Lifeline (1947), pp. 16, 91, and map on ` 
end papers. Cf. Arnold, Global Mission (1949), p. 204. 

88 Treaties and Other International Acts Series, No, 1591. 

39 Ibid., Art. 80. 40 Art. 1. 

41 Art. 3. 
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to the convention,‘ but every state may establish prohibited areas and 
temporarily restrict or prohibit flying over the whole or any part of its 
territory; any aircraft entering such prohibited areas may be required by 
the territorial sov ereign ies effect a ec as soon as as practicable there- 
sovereign has wide p powers a vers and certain dae of supervision and « control 
‘of air traffic over its territory, including the power to require any foreign 
aircraft in transit to land, and the duty to enforce the rules of the air 
and to prosecute Violators.** Article 25 deals with aircraft in distress in 
the following terms: a g 











<n 





Each contracting State undertakes to provide such measures of 
assistance to aircraft in distress in its territory as it may find prac- 
ticable, and to permit, subject to control by its own authorities, the 
owners of the aircraft or authorizies of the State in which the aircraft 
is registered to provide such measures of assistance as may be neces- 
sitated by the circumstances. Each contracting State, when under- 
taking search for missing aircraft, will collaborate in coordinated 
measures which may be recommended from time to time pursuant 
to this Convention. 


a Subject to certain conditions, the airzraft of one of the parties making an 
authorized entry into, or passing ir authorized transit with or without 
landing across, the territory of another party, are exempt from seizure on 
patent claims, and no deposit of security may be required of them in such 
cases. Intruding aircraft are thus hus apparently _ not entitled to such 
exemption. Aircraft are fo be admitted tomy temporarily free of customs duty.‘ 
The freedom of action of the contracting states whether as belligerents or 
as neutrals in case of war, or in case oz declared state of national emergency, 
is expressly reserved.‘ 

Is the omission in the Chicago Convention of the rules on the privileges of 
foreign military and other state aircraft contained in Articles 32 and 33 
of the Paris Convention intended to :mply some change in the law? Or is 
it merely due to a feeling that provisions dealing with jurisdiction over ` 
military aircraft are out of place in a civil 'aviation convention? The 
published records of the Chicago Conference give no clue to the answer,** 





42 Arts. 5 and 6. A privilege of transit and non-traffie stop for aircraft on scheduled 
international air services is granted in the separate International Air Services Transit 
Agreement (Executive Agreement Series, No. 487; see also International Air Transport 
Agreement, ibid., No. 488). 

43 Art. 9. It has been suggested that tais provision implies that the offending air- 
craft are not to be shot down except in case of resistance or attempted escape. 
Chauveau, Droit Aérien (1951), p. 49. 

44 See Arts. 5, 1C, 11, 12, 13, 16, 68, Chicago Convention. 

45 Art, 27. Cf. Art. 18 of the Paris Convention. 

46 Art. 24. 47 Art. 89. 

48 A Canadian draft’ contained provisions similar to those in the Paris Convention. 
See U, S. Department of State, Proceedirgs of the Tnternational Civil Aviation Con- 
ference (1948), Vol. 1, pp. SR 
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but the second explanation seems to be the likely one. Legal literature is 
largely silent on the matter.*® The article on aircraft in distress may, 
perhaps, be interpreted like the corresponding provision in the Paris 
Convention as implying the existence of a right of entry for such aircraft,®° 
but again the published records of the proceedings are of no help in 
clarifying the matter. Furthermore, this article does not apply to state 


aircraft.5+ 
Craming to the practice since World War II, it may be said that, accord- 
ing to press reports, cases of intrusion of foreign civil and military aircraft 
have been numerous.} In many instances, even when such intrusions 
occurred across the Iron Curtain, the intruding aircraft, whether civil or 
military, and their occupants were released and permitted to leave? In 
some instances, no action was taken to control the intruders’ movements, 
although diplomatie protests may have been subsequently lodged with their 
governments. In some other instances, the intruding aircraft were fired 
upon. Many of the press reports of such occurrences are too brief and 
obscure to serve as material for legal analysis, but there have been several 
incidents on which the published documentation is fairly extensive and 
authentic, and from which, therefore, some legal conclusions can be drawn. 
A serious diplomatic controversy developed between the United States 
and Yugoslavia ‘in the summer ner of 1946.% )( Qn August 2 of that year an 





49 For some brief and general statements, see Oppenheim, International Law (7th ed., 
by Lauterpacht, 1948), Vol. 1, p. 762, note; Verdross, Völkerrecht (2nd ed., 1950), p 
181; Moreno Quintana and Bollini Shaw, Derecho Internacional Público (1950), p. 248. 
Accioly, in a book publisked in 1946, merely cites the provisions of the Paris Conven- 
tion, Tratado de Derecho Internacional Público (1946), Vol. 2, pp. 288-289. The 1951 
Soviet textbook briefly reproduces the substance of the rules of the Paris Convention 
without citing the latter. Akademiya Nauk, op. cit, at pp. 318-319. Semble contra, 
Podestá Costa, op. cit, at p. 160. Cf. Meyer, op. cit., at pp. 284-285. See also note 28 
above. j : 

50 Cf, U. S. Naval War College, International Law Documents 1948-49 (1950), p 
207, where the editor, referring to the Paris and Chicago Conventions, says: ‘‘Both 
Conventions leave in doubt the treatment to be accorded to foreign State aircraft forced 
by weather conditions or distress to fly over a State’s territory.’’ 

51 See Art. 3. 

52 Such aircraft, instead of being permitted to fly away, are sometimes returned by 
surface transport. For example, in July, 1951, two U. S. fighters which had lost their 
bearings and landed in Czechoslovakia were returned by truck, following the release 
of their pilots after nearly a month of detention and questioning. The Czechoslovak 
authorities said that the United States would be billed for hangar space and transporta- 
tion. New York Times, July 4 to 6, 1951. In July, 1953, two Danish businessmen 
and their light plane were released by the Soviet authorities at the zonal border 48 
hours after they had lost their way and landed in East Germany. New York Times, 
July 8, 1953. 

53 For the official documents see 15 Department of State Bulletin (1946) 415-419, 
501-505, 544, 725, amd New York Times, Sept. 4 and Oct. 10, 1946. For copious 
excerpts, see U, s. Naval War College, International Law Documents 1948-49 (1950), 
pp. 206-216. 
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unarmed American military air transport (C-47) on a regular flight from 
Vienna to Udine (Italy) was forced by repeated bursts of machine-gun 
fire from a Yugoslav fighter plane to crash land in a field in Yugoslavia. 
One of the passengers, a Turkish officer, was wounded by the gunfire. The 
occupants of the aircraft were detained and repeatedly questioned by the 
Yugoslav authorities until released or. August 22\, On August 19 another 
unarmed American military transport aireraft was shot down over 
Yugoslavia by Yugoslav fighters, and all of its occupants (five crew 
members) perished. Neither of the aircraft had been authorized to fly. 
over Yugoslavia. Indignant American protests followed, while Yugoslavia .- 
charged that in the period from July 16 to August 29, 278 unauthorized © 
flights were made over Yugoslav territory by American military aircraft, 
“a high proportion of those flights being by bombers and fighters.’ 5*4 
There was disagreement over the fects. The United States asserted that- 
American military aircraft were under instructions to avoid flying over 
Yugoslavia and if a plane was found over Yugoslav territory, it was only 
because the pilot had been forced by bad weather to deviate from the 
prescribed route. Yugoslavia denied that at the time the incidents oc- 
curred the weather was bad in the nearby areas. The United States 
charged that fire was opened on the first plane after the Yugoslav fighters 
had ‘‘made no signal which could be interpreted as a landing signal’’ but 
had merely wobbled their wings—which, according to United States 
practice, was the accepted signal to attract attention; and that the plane 
was again fired on while rapidly descending in an. effort to land." 
Yugoslavia did not directly contest this charge, but in regard to the second 
incident alleged that the American aircraft was ‘‘invited’’ to land during 
a period of twelve to fifteen minutes before the shooting began, but 
ignored the invitation. The United States expressed strong doubt of the 
correctness of this allegation, on the ground that at the time stated the pilot 
reported himself as being over Klagenfurt, Austria. As for the Yugoslav ` 
charges of the 278 unauthorized flights by United States aircraft over 
Yugoslavia, the United States asserted that only forty-three flights of 
American military aircraft, mostly tnarmed transports, took place within 
the period specified close enough to Yugoslavia to make possible a violation 
of Yugoslav territory, and that the records did not indicate that any such 
violation actually occurred. The United States suggested, therefore, that . 
the violations must have been committed by other than American planes. 
The United States contended that the shooting down of the American — 
aircraft was a violation of international lat} regardless of whether or not 
it took place over Yugoslav territory. It also demanded the immediate 
release of the occupants of the first plane, who had been detained by the 
Yugoslav authorities, and the payment of damages. The legal position 


5415 Department of State Bulletin gs: 502. Lan 
55 Ibid, 504. è 
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of the United States is best shown by the following excerpts from the 
American notes to Yugoslavia: 


It would be assumed that the authorities of Yugoslavia would wish 
to render a maximum of assistance and succor to aircraft of a friendly 
nation when the latter are forced by the hazards of navigation in bad 
weather over dangerous mountain barriers to deviate from their course 
and seek bearings over Yugoslav territory. On the contrary, Yugoslav 

` fighter aircraft have seen fit without previous warning to take aggres- 
sive action against such a United States transport plane, the identifica- 
tion of which was clearly apparent from its markings, and have 
forced it to crash land after wounding one of its passengers. Sub- 
sequently Yugoslav authorities have detained the plane, its crew and 
passengers and refused to permit American consular officers access to 
the plane or personnel until specific representations were made by the- 
United States Embassy to the latter effect. Finally, no reply has been 
forthcoming to the Embassy’s requests that the crew, passengers and 
plane be released from detention and the personnel permitted to depart 
from Yugoslavia without delay. ... The Embassy is instructed to 
protest most emphatically against this action and attitude of the. 
Yugoslav authorities, to renew the United States demand for im- ` 
- mediate release of the passengers and crew now able to travel, and in 
conclusion to request an urgent Yugoslav statement whether in the 
future the United States Government can expect that the Yugoslav 
Government will accord the usual courtesies, including the right of 
innocent passage over Yugoslav territory, to United States aircraft 
when stress of weather necessitates such deviation from regular routes.** 


* k k BS # k 


- These outrageous acts have been perpetrated by a government that 
professes to be a zriendly nation. ... Regardless of whether the planes 
were a short distance within or without the corridor, they were 
unarmed passenger planes en route to Udine, in Italy. Their flight 
in no way constituted a threat to the sovereignty of Yugoslavia. The 
use of force by Yugoslavia under the circumstances was without the 
slightest justification in international law, was clearly inconsistent 
with relations between friendly states, and was a plain violation of the 
obligations resting upon Yugoslavia under the Charter of the United 
Nations not to use force except in self-defense. At no time did the 
Yugoslav Government advise the United States Government that if 
one of its planes should, because of weather conditions, be forced a 
mile or two outside of the corridor or, because of mechanical troubles, 
should find itself outside of that corridor, the Yugoslav Government 
would shoot to death the occupants of the plane. (The deliberate firing 
without warning on the unarmed passenger planes of a friendly nation 
is in the judgment of the United States an offense against the law of | 
nations and the principles’ of humanity."7 í i 

: 3 + £ š RAR. 
56 Instructions to the American Ambassador in Belgrade, released to the press Aug. 
20, 1946, ibid. 415-416. 


57 Acting Secretary of State. to the Yugoslav Chargé d’Affaires, Aug. 21, 1946, ibid. ` 
417-418, 
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No American planes have flown over Yugoslavia intentionally with- 
out advance approval of Yugoslav authorities unless forced: to do so 
in an emergency. I presume that the Government of Yugoslavia 
recognizes that in case a plane and its occupants are jeopardized, the 
aircraft may change its course so as to seek safety even though such 
action may result in flying over Yugoslav territory without prior ` 
clearance. . .. The Yugoslav Government has already received as- 
surances from the United States Government that the United States 
planes will not cross Yugoslav territory without prior clearance from 
Yugoslay authorities except when forced to do so by circumstances ` 
over which there is no control such as bad weather, loss of direction, 
and mechanical trouble.®* ` 


In the note of September 3 it was stated that on August 25 orders were 
given for the resumption of service on the Vienna-Udine route with armed 
B-17 bombers; furthermore, 


The orders provided that each plane was to proceed as far as Klagen- 
furt, Austria, and thence to Udine without crossing Yugoslav territory 
provided the weather was satisfactory. If the weather was un- ` 
satisfactory and there was danger that the plane might inadvertently 
get over Yugoslav territory, the plane was to return to Vienna. The 
B-17 bomber which was to inaugurate this service on August 25 did 
in fact return to Vienna after reaching Klagenfurt because of weather 
conditions.°° 


The Yugoslav Government appears to have acquiesced in the legal posi- 
tion of the United States with respect to military aircraft forced by stress 
of weather to make an unauthorized flight over foreign territory. On 
August 80 it reiterated the demand that ‘‘unauthorized and deliberate 
flights over Yugoslav territory on the part of American military and 
civilian planes’’ be stopped ‘‘in so far as this was not done in an emergency 
owing to bad weather,’’ and stated: 


From the number of planes which daily and repeatedly fy over 
Yugoslav territory, it is clear that in all cases this is not done owing 
to necessity or to bad weather, but that in a majority of cases our - 
territory was again deliberately "crossed. 


On August 31 Marshal Tito wrote to the American Ambassador: 


With reference to our conversation in Bled on August 22, 1946 . 
I have to confirm herewith: 


} (One) The Government of the Federative Peoples Republie ož 

Yugoslavia regrets indeed that American pilots lost their lives at the 

accident of August 19, near Bled, when an American military sense 
plane crashed after disobeying signals to land; 


(Two) As I already stated both orally and in writing to Anglo- 
American correspondents, I have issued orders to our military au- 


“68 Same to same, Sept. 3, 1946, ibid. 504. 59 Ibid. 503. 
0 New York Times, Sept. 4, 1946. 
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` thorities to the effect that no transport planes must be fired at any 
more, even if they might intentionally fly over our territory without 
proper clearance, but that in such cases they should be invited to land; 
ee if they refused to do so their identity should be taken and the Yugoslav 
Government informed hereof so that any necessary steps could be 
undertaken through appropriate channels.® 


A Yugoslav proposal to negotiate an agreement concerning signals to 
be given in case American aircraft found themselves over Yugoslavia was 
accepted by the United States. Subsequently the Yugoslay_ Government, 
‘inspired by human feelings,’’ offered to pay $30,000 to.each of the families 
of the American airmen who perished on-August 19.” It éxpressly denied, 
however, its responsibility for the ‘‘accident’’ and again asserted that the 
planes ‘‘illegally flew over the Yugoslav territory and the damage was 
caused through the fault of the crew, which did not obey orders of the 
Yugoslav authorities to land.’’** The United States accepted the pay- 











but. for reasons beyond their control resulting from adverse weather condi- 
tions,’’ and therefore asked Yugoslavia ‘‘to reconsider its refusal to ‘make 
Gomponsetion for the loss of the two aircraft.” ° It thus appears that 
Yugoslavia did not claim a right to. shoot down intruding military aircraft 
in time of peace without at least giving them an opportunity to comply, 
with orders to land. 

In April, 1948, the Yugoslav Government, in a note communicated to 
the Secretary General of the United Nations and circulated among the 
members of the Security Council, alleged ‘‘steadily increasing violations 
of the Yugoslav Air Space by American airplanes,’’ listing twenty-one 
such alleged violations in the period from January 1 to March 31, 1948, 
and stated that it had vainly protested to the Government of the United 
States." The Yugoslav Government did not threaten to take any action 
against further intrusions, and if any of the alleged violations did in fact - 
occur, no action against the intruders appears to have been taken. 

In the period 1950-1953 a number of incidents involving attacks by 
Soviet or East European fighters on foreign aircraft occurred. These 











6115 Department of State Bulletin (1946) 505. 

62 New York Times, Oct. 10, 1946. 

6315 Department of State Bulletin (1946) 725. 

64 U. N. Press Release M/421, April 20, 1948. In November, 1951, it was reported 
that Yugoslavia apologized for forcing down a U. S. military aircraft, although the 
latter was outside the area in which American aircraft had been authorized to search for 
the lost 0-47 subsequently reported to have landed in Hungary (note 91 below). New 
York Times, Nov. 23, 1951. 

e5 As early as 1945 and 1946 the U. 8. Navy Department protested as ‘‘hostile’’ the 
action of Soviet aircraft on two occasions in chasing off with gunfire U. S: naval aircraft 
which had entered by~ mistake the airspace above the Soviet-oceupied Port Arthur- 
Dairen zone of Manchuria. In these incidents no damage was reported and in at least’ 
one of them the gunfire was apparently understood by the American naval authorities 
to have been of a warning character. See New York Times, March 2, 1946. 
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incidents, which have many features in common, may be summarized as 
follows: 


tty On April 8, 1950, a United States Navy plane disappeared over or 
near the Baltic Sea. The Soviet Government charged that an American 
B-29 bomber had entered Soviet airspace (over Latvia) and, instead of 
obeying an order to follow Soviet aircraft for a landing, opened fire on the 
Soviet aircraft which returned the fire. The United States asserted that 
the aircraft was unarmed, not a B-29, and did not fly over Soviet-con- 
trolled territory. It vainly demanded an indemnity. 

(In November, 1951, a United States bomber operating under the 
Unified Command in the area of. Korea was lost over or near the Sea of 
Japan. The Soviet Government charged that it hed violated the Soviet 
border (near Vladivostok) and opened fire on Soviet aircraft, which re- 
turned the fire. The United States denied that its aircraft flew over 
Soviet-térritory and reported the incident to the United Nations.” 

) On April 29, 1952, a French commercial airliner on a flight from 
Frankfort to Berlin was fired upon. by a Soviet fighter. Although dam- 
aged, the airliner landed safely, ‘but two of the passengers were wounded. 
The Soviet fighters made one ‘‘dry run” before opening fire. The Soviet 
Government charged that the airliner left the ecrridor prescribed for 
flights from the West to Berlin and violated East German airspace. It 
furthermore asserted that the Soviet fighter only fired warning shots in 
front of the airliner. The Allied High Commissioners in Germany, in.a 
joint protest, denied that the airliner was outside the corridor, but made 
the following significant statement: 


Quite apart from these questions of fact, to fire in any circumstances, 
even by way of warning, on an unarmed aircraft in time of peace, 
wherever that aircraft may be, is entjrely inadmissible and conta 2 
to all standards of civilized behavior. 5) : Coa. 
oa 13, 1952, a Swedish military DC-3 plane disappeared during 
a flight over the Baltic Sea. One of the Swedish military aircraft engaged . 
in the ensuing search, a Catalina flying boat, on June 16, 1952, encountered 
Soviet fighters, was fired upon and made a forced larding on the water near 
a passing German vessel which picked up the crew. The Soviet Govern- 
ment charged that the flying boat had entered Soviet airspace (above 
Soviet territorial waters four miles off shore ®) and, instead of obeying a 


6822 Department of State Bulletin (1950) 667-668, 7E3~754; New York Times, 
April 19, 1950. 

67 25 Department of State Bulletin (1951) 909. 

63 New York Times, May 1, 1952. The French Government also lodged a separate 
protest on the diplomatic level. Id. See also ibid., April 30, 1952. 

6° The Soviet Union claims twelve miles as the width of -ts territorial waters in the 
Baltic Sea and elsewhere. This claim has not been recognized by Sweden, at least 
insofar as the Baltic is concerned. 


AERIAL INTRUDERS AND INTERNATIONAL LAW 575, 


i L, 
repeated request to follow Soviet aircraft for a landing, opened fire on the 


Soviet aircraft, which returned the fire. The Swedish Government re: 


jected this charge, denying that the Swedish aircraft was armed or that it 
approached closer than 15 miles to the Soviet coast. Furthermore, after 
the Soviet Government had stated that two foreign aircraft had violated 
the Soviet frontier over the Baltic on June 13 and had been ‘‘driven off 
by Soviet aircraft,’’ Sweden asserted that an investigation led it to con- 


clude that the missing Swedish DC-3 had likewise been shot down by Soviet 


aircraft over indisputably international waters. The Swedish Govern- 
ment sharply protested against these acts. It demanded the punishment 
` of those responsible for the attacks and the taking of measures to prevent 
their recurrence. It also reserved the right to claim indemnity and 
proposed that the dispute be referred to adjudication by the International 
Court of Justice or some other suitable international procedure. The 
Swedish protest and this proposal were rejected by the Soviet Govern- 
ment, which has continued to deny the correctness of the Swedish allega- 
tions of fact.” 
In the course of the PEE PA the Soviet Government found it 


likewise necessary to recall to mind-the instructions in force in the, 
Soviet Uni6n as in all other States to the effect that, if a foreign air- 2 
craft violates the State frontier and if a foreign aircraft penetrates 


into the territory o2 another Power, it is the duty of the airmen of the 
State concerned to force such aircraft to land on a local airfield and, 
in case of resistanc2, to open fire on it.” 


Sweden, however, pointed out that the statement that the instructions 
in force in the Soviet Union were applied in all other countries was in- 


correct as far as Sweden was concerned, and enclosed a summary of the. 


Swedish. regulations, th2 pertinent part of which read as follows: 


ML Individual aireraft which without permission fly in over Swedish 
territory shall be turned off by means of a warning. If the aircraft 
does not change its course away from Swedish territory, effective fire 
shall be opened. : 


The warning is given a 
from aircraft: by warning. shots; ; 
from anti-aircraft batteries and warships: by means of warning 
_ shots fired, if possible, at least: 600 metres ahead of the airal 


Län aircraft which is obviously in distress or which, by signals andor 
| by manoeuvres, clearly indicates that it wishes to land i is, if possible, 
given directions where to land. 


to For the correspondenc? and related materials, see Sweden, Royal Ministry for 


se 


Foreign Affairs, Documents Published by the Royal Ministry for Foreign Affairs, New 4 


Series II: 2, Stockholm 19£2, Attacks Upon Two Swedish Aircraft over the Baltie in 
June 1952. 11 Ibid., p. 16. 
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S2 An aireraft which, with obviously hostile intentions, commits an 
act of violence against targets within Swedish territory, and groups 
of aireraft over Swedish territory shall be met with force of arms, 
without preceding warning. Ta 

When the Soviet Government expressed the view that the Swedish conten- 
tion on this point was refuted by the text of the Swedish regulations as 
given in the enclosure, the Swedish Government replied that it. did not 
understand this statement and said: ge 


In fact, there are fundamental differences. While the orders of the 
Swedish Air Force are to turn off foreign aircraft by means of a 
warning, the Soviet Air Force has, according to its orders, to try to 
force the foreign aircraft to land. While the instructions of the 
Swedish Air Force mean that the foreign airera-t is not fired upon if 
it changes its course and flies away, the Soviet instructions seem to 
imply that the foreign aircraft is fired upon if it flies away instead of 
landing.” 

di does not appear, however, that the Swedish Government contested the 
. legality of the treatment of intruding aircraft prescribed in the Soviet . 
regulations as set forth in the Soviet note. Since Sweden steadfastly 
maintained that the Swedish aircraft had been attacked over the high seas, 
it was not necessary, from its point of view, to discuss the Propriety of the 
Soviet treatment: of intruding aircraft. 

The Soviet Government sought ‘‘to draw attention to the characteristic 
fact that Soviet aircraft never violate the frontiers of other States”; 7% but 
in reply to a Swedish reminder that Soviet aircraft had in 1946 and 1947 
flown over Swedish territory ‘‘at the fortified area of Karlskrona,” said 
that ‘‘these occurrences were the result of faulty navigation ... and give 
no cause whatsoever for confusion with intentional frontier violations.’’ 75 
The legal significance of this distinction, however, wa3 not expressly stated. 

(5) On October 7, 1952, a United States B-29 bomber disappeared over 
or near the Pacific Ocean in the vicinity of Northern Japan and Soviet- 
held islands. The Soviet Government charged that she American aircraft ` 
had entered Soviet airspace (over the Island of Yuri} and, instead of obey- 
ing an order to follow Soviet aircraft for a landing, opened fire upon the 
Soviet aircraft, which returned the fire. It stated that 


in the USSR, as in other countries, there are instructions in force 
aceording to which, in case of a violation of the state frontier by a 
foreign airplane, flyers are required to force it to land at a local 
airport and in case of resistance to open fire on it. 
The United States, while refusing to regard Yuri (of the Habomai group) 
as part of Soviet territory, denied that its aireraft few over it and stated 


12 Ibid., p. 28. l i 73 Ibid., p. 39. 
74 Ibid., p. 18. . 15 Ibid., p. 81. 
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that the plane’s guns were inoperative. It vainly demanded i 
‘tion.76 

(6) On October 8, 1952, Soviet fighters in Germany used adu guns 
in an effort fo force an American hospital plane to land. In reply to a 
Soviet charge that the American aircraft had trespassed on Hast German 
airspace, the American Commander in Berlin stated: 


Despite this possibility, I insist that militant use of weapons by Soviet - 
fighter aircraft for whatever purpose it was intended to serve not only 
placed American lives in jeopardy but constituted a gross violation 
of the agreed rules and procedures governing air traffic to and from 
Berlin. 


He added that every effort was being made to keep United States Air Force 
planes within the prescribed corridors leading to Berlin and went on to 
say: ‘‘With these assurances you may wish to reflect on the full measure 
of responsibility that Soviet authorities must be prepared to accept for 
possibly disastrous outcome of such reckless use of weapons.’’ "7 

(7) On March 10, 1958, a United States jet fighter was shot down near 
the Czechoslovak-West German border by Czechoslovak aircraft. The pilot 
bailed out and landed safely in the United States Zone, where the wreckage 
was also found. The United States charged that the Czechoslovak aircraft 
had, without warning, opened fire on the American aircraft, which had not 
erossed the Czechoslovak border at any time, well within the West German 
airspace. It demanded compensation and measures to insure against 
similar actions in the future. The Czechoslovak Government asserted 
that the American aircraft met with Czechoslovak patrol fighters over 
Czechoslovak territory and did not comply with an order to land, where- 
upon an engagement ensued. The American protests were rejected.”® In 
connection with this incident, it was reported from the United States Air 
Force Headquarters at Wiesbaden that, according to instructions, ` l 


United States pilots, if attacked, wepé ‘to return hostile fire, but . 
were not to take aggressive action against unidentified planes dis- 
covered over the United States Zone." 


(8} On March 12, 1958, a British Lincoln bomber on a training flight was 
shot down by Soviet fighters near the British-Soviet zonal boundary in 
Germany. All of the crew of seven perished. Parts of the wreckage fell 
on both sides of the boundary. The Soviet Government charged that the 
bomber had penetrated into East German airspace, where it was requested: 
to follow Soviet aircraft for a landing at the nearest airfield, ‘‘according 

7627 Department of State Bulletin (1952) 649-650; 28 ibid. (1953) 11-12; New 
York Times, Oct. 13 and 15, 1952, and Dee. 12, 1952. 

17 New York Times, Oct. 17, 1952 

78 New York Times, Mareh 11 to 17, and July 30, 1953; 28 Department of State 
Bulletin (1953) 474-475; 29 ibid. (1953) 180-183. 

79 New York Times, March 15, 1953; see also ibid., March 17, 1953. 
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to regulations of the Soviet Air Force and also to regulations valid in the 
air forces of other states’’; but, instead of complying, the British bomber 
opened fire on the Soviet aircraft, which ‘‘fired a warning in reply”; 
since the intruder, according to the Soviet version, continued to fire, ‘‘the 
Soviet planes were then compelled to fire in reply.’’“The British Govern- 
ment edmitted that the bomber, through a navigational error, may have 
strayed into the Soviet zone, but asserted that the bomber carried no am- 
munition -and did not fire, and that it was actually fired upon and 
mercilessly: destroyed when it was cver West Germany. It demanded 
reparation and punishment of those responsible. Prime Minister Church- 
ill, in a statement to the House of Commons, said that ‘‘the lives of seven 
British airmen were callously taken for a navigational mistake in process of 
correction, which could have been dealt with by the usual method of 
protest and inquiry.” He added: 


Should Soviet aircraft stray into our zone every effort will be made to 
warn them and, by following the procedure normally used by nations 
at peace, to avoid loss of life.** 


The French and United States High Commissioners in Germany joined 
with their British colleague in protesting, in similar notes, the Soviet 
action and also two mock attacks made by Soviet aircraft on the same day 
on other British aireraft—a bomber near Kassel, in West Germany, and a 
commercial airliner which, as was later admitted, had strayed from the . 
Berlin-Munich corridor in East Germany. The American High Commis- 
sioner said in his note: ‘‘We must protest most emphatically against the 
reckless and aggressive behavior of the Soviet pilots, which represents a 
deplorable departure from the standards of humanity inspiring the conduct 
of civilized people.’ The Soviet commander, in a subsequent note, 
expressed regret over the tragic consequences of the encounter with the 
British bomber, but refused to admit responsibility for them. “With 
respect to the charges of mock attacks or threatening passes against two 
other British aircraft, he stated that both had strayed out of corridors over 
East Germany but had responded to the ‘‘customary signals of the Soviet 
patrol planes’’ and returned to the assigned flight paths. He proposed a 
British-Soviet conference to discuss measures to avoid misunderstandings 
and air incidents in the future. This proposal was accepted by the 
British. The conference met in Berlin and was subsequently enlarged to 
include American and French representatives.*¢- . 

(9) On March 15, 1953, an encounter between a Soviet fighter and an 
armed American RB-50 weather reconnaissance plane took place in the 


0 New York Times, March 13 to 18, 1953. 

81 Parl. Debates, House of Commons, Daily Hansard, Vol. 512, No. 75, March 17, 
1953, col. 2070. 

82 New York Times, March 15, 1953. 83 Ibid., March 20, 1953. 

84 Ibid., March 21, 25, 26, 30, and April 3, 8, 10, 18, 28, 1953. 
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vicinity of Kamchatka. There was no damage. The United States Gov- 
ernment charged that the Soviet fighter attacked the American aircraft 25 
miles off the coast of Kamchatka over international waters. It protested 
vigorously arfi demanded punishment of the Soviet personnel responsible 
for the attack, as wel! as assurances of steps to prevent a recurrence. The 
United States Air Force stated that at no time was the RB-50 closer than 
25 miles to Kamchatka. The Soviet Government, rejecting the protest, 
charged that the American aircraft had twice flown over Soviet territory 
as far as 17 kilometers. inland, in good weather which ‘‘exeluded the 
possibility of loss of orientation and confirmed that. the above two cases 
of violation of the state frontier of. U.S.S.R. were of a clearly premeditated 
character,’’ and that in the course of the second violation of the Soviet 
frontier the aircraft opened fire on approaching Soviet aircraft, which 
returned the fire ‘‘for the purpose of self-defense.” 85 

A United States Air Force spokesman was reported to have said that if 
a Soviet aircraft approached the United States 


the plane would be picked up by radar and followed while over inter- 
national waters... by intercepter (sic) craft. Efforts would be 
made to have the plane land if it appeared determined to cross over 
national territory. but fighter planes would be under orders to withhold 
fire until it seemed certain that the plane was actually attacking. 
Such evidence might be the opening of bomb bay doors or the plane’s 
taking a flight attitude indicating a bombing run.** 


10) On July 29, 1953, a, United States Air Force RB-50 aircraft with 
a crew of seventeen fell into the Sea of Japan off the Soviet coast in the 
area of Vladivostok. The co-pilot was picked up by an American vessel, 
The Soviet Government charged the aircraft flew over Soviet territory 
and, on the approach of two Soviet fighters ‘‘with the purpose of signaling 
the American plane that it was inside the limits of the frontier of the 
U.S.S.R. and proposing that it leave the airspace of the Soviet Union,” 
opened. fire and damaged one of the Soviet aircraft; upon the Soviet air- 
craft returning the fire, ‘‘the American plane disappeared in the direction 
of the'sea.’’ The United States in turn protested and charged that the 
American aircraft was attacked without warning by Soviet aircraft forty 
miles from the nearest Soviet territory and that it returned the fire in 
self-defense. It demanded compensation for the loss of the aircraft and 
for the lives of any of the crew who might have been killed, as well as an 
investigation and information regarding the surviving members of the 
crew. The American note was reported to have stated that the Soviet 
fighters did not employ such commonly accepted signs as wing signals or 
shooting across the plane’s nose. The Soviet Government rejected the 


85 New York Times, March 18, 19, 24 and 25, 1953; 28 Department of State Bulletin 
(1953) 577-579. P 86 New York Times, March 19, 1953. 
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protest and the demands and denizd knowledge of the fate of the missing 
erew.®? - 
It is obviously not within the scope of this article to pass on the correct- 
ness of the respective allegations mace by the governments involved in 
these incidents. The striking faci is that the Soviet Government has in 
no case claimed the right to open fire on an intruding aircraft without 
warning, but alleged in most of these cases that the intruders had been the 
first to open fire. In some cases where this was not alleged, the Soviet 
fighter was said to have opened fire by way of warning only. The Soviet 
Government, moreover, has sougkt to emphasize its contention that the 
‘instructions to Soviet airmen on the treatment of intruders are similar to 
those in force in other countries, It is, furthermore, significant that there 
have been numerous alleged, and several admitted,®* cases of deviation of 
Allied aircraft from the corridors prescribed for flights to Berlin over East 
Germany in which the Soviet forces apparently refrained from firing on 
the intruders. f , l 
The Japanese Government, alarmed by reports of frequent and ap- 
' parently deliberate flights of unavthorized foreign (Soviet?) aircraft over 
Northern Japan, issued early in 1953 a warning that it would take steps, 
with the support of the United States, to prevent and repel such threats 
to its security. The United States promised to take efective measures, and 
General Clark, the American Commander in the Far Hast, issued appropri- 
ate instructions. The measures to be taken have noi been publicly speci- 
fied, but a Japanese Government spokesman was reported to have said that 
foreign military planes might be shot down if they refused to obey orders’ 
to land. On several previous occasions American fighters intercepted 
Soviet aircraft over Japan and escorted them to the airspace over the high 
seas without firing a shot. On February 16, 1958, however, the United 
States Air Force announced that two Soviet-type fighters had been inter- 
cepted by American aircraft over Japanese territory and ordered to land; 
when the order was ignored, the American aircraft opened fire and damaged 
one of the foreign aircraft, both of which fled toward the Soviet-held 
Kurile Islands. The pursuit by American fighters was said to have been 
broken off ‘‘to avoid violation of Russian-held territory,’’ possibly implying 
a claim to the right of hot pursuil over the high seas. There has been no 
report of any official protest against the action of the American aircraft, 
which was endorsed by the Japanese Government.” : 


87 New York Times, July 31, Aug. 1, 5 and 6, 1953; 29 Department of State Bulletin 
(1953) 179, 206-207. Does the Sovies mention of ‘‘propoging’’ that the American 
aircraft leave the Soviet airspace, rathe> than land as directed, indicate a change in tha 
Soviet position on the proper treatment of intruding aircraft? 

88 By France, New York Times, May 11, 1952; by the United States, ibid., June 
19, 1952. 

89 New York Times, Nov. 5, 1952, ard Jan. 18, 14 and 17, 1953; 28 Department of 
State Bulletin (1953) 134. Cf. Time, Jan.-26, 1953, p. 35. 

90 Washington Evening Star and New York Times of Feb. 17, 1953. 


a 


AERIAL INTRUDERS AND INTERNATIONAL LAW 581 


. An incident involving an American military aircraft intruding behind 
the Iron Curtain with less than tragie results took place late in 1951. On 
November 19, an unarmed American C-47 military transport was en- 
countered by Soviet fighters over Hungary. It landed as ordered. The 
first public announcement of this fact was made by the Soviets on December 
2 or 8, although the United States had conducted a search and made widely 
publicized inquiries from November 19 on. . The crew were detained and 
~subsequently brought to trial before a Hungarian military tribunal. The 
United States asserted in vain that the aircraft entered Hungarian air- 
space by mistake when it lost its way on a flight from Germany to Belgrade. 
Although charges that the aircraft flew over Hungary with the intention 
of aiding spies and saboteurs were widely publicized, the four members 
of the crew were convicted merely of premeditated crossing of the Hun- 
garian frontier in violation of Hungarian law. They were heavily fined 
(about $30,000 each, with the alternative of three months in prison) and 
the aircraft with its cargo was confiscated by order of the court. The crew 
were said by the Hungarian authorities to have admitted that they knew 
they were over Hungary and should have reported their presence by radio 
and landed at the nearest airport. In order to obtain their immediate 
release the fines were paid under protest by the United States Government 
which, in retaliation, discontinued the issuance of American passports for 
travel in Hungary and closed two Hungarian consulates in the United 
States. The protests of the United States were in part based on the denial 
to American officials of permission to see the defendants and to exercise 
their protective functions, as well as on the probability that, the trial was 
unfair. Subsequently, the United States demanded additional informa- 
tion on the trial and on the applicable Hungarian law, as well as access to 
the records of the proceedings before and at the trial, or authenticated 
copies thereof. It also asked the Soviet Government to return the aircraft 
as well as the cargo and other articles carried in it, to supply authenticated 
copies of the records of the interrogation of the American airmen and of 
all reports made with respect to the case, and to provide information on 
the legal basis of the Soviet actions with respect to the aircraft and the 
crew. -The Soviet Government refused to receive the demands made upon 
it as misaddressed, while Hungary rejected the demands addressed -to it, 
which were thereupon reiterated and again rejected.” 
In March, 1953, the United States Government, in notes to the Soviet 
and the Hungarian governments,” set forth in considerable detail its case 


9126 Department of State Bulletin (1952) 7, 128, 980-984; 28 ibid. (1953) 51-52, 
257-259; New York Times, Dec. 3,5, 7, 12, 22 to 30, 1951; Dec. 11 and 18, 1952; Jan. 
24, Feb. 1 and 11, 1953. The incident was also discussed in the U.N. General Assembly. 
See General Assembly, 6th Sess., Official Records, Plenary Meetings, pp. 310-311, 313, 
See also note 92 below. Neither the U.S.S.R. nor Hungary is a party to the Chicago | 
Convention. ; 

‘92U, §. Department of State, Text of Notes Presenting Formal Diplomatie Claims 
by the United States Against the Soviet and Hungarian Governments in the Case of the 
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against the two governments and demanded payment of the value of the 
aircraft with its equipment and cargo, return of the amounts paid to obtain 
the release of the American airmen, and payment of damages to the airmen 
arising from their detention and =reatment as well as of damages to the 
United States. The notes assertec joint and several liability on the part 
of the two governments and proposed, if liability was contested, to refer 
the dispute to the International Ccurt of Justice. The statements of facts 
in the notes may be summarized fcr the purpose of this article as follows: 
The airplane, while on a flight from Germany to Belgrade, was, unknown 
to the crew, blown off course by wiads, and, after flying without the knowl- 
edge of the crew to Rumania, turned west in an attempt to return to the 
base in Germany; the crew, findirg that they were lost and running low 
in fuel, made efforts by radio to obtain assistance from persons on the 
ground, believing they were over Yugoslavia. The Soviet and Hungarian 
authorities watched the plane’s flight, knew it was lost and in distress, and 
deliberately withheld assistance antil the aricraft was about to enter 
Austria. They also knew of the inquiries and search for the plane made 
by the United States Government. The crew thought they landed in Yugo- 
slavia after the Soviet fighters had shown them to an airfield. Numerous 
irregularities, amounting to violetions of international law, were com- 
mitted in the treatment and trial of the airmen after the landing. The 
airmen fully and truthfully answered all proper and relevant questions. 
Neither their testimony nor the flight plan found on board the C-47 sup- 
ported the contention that the crossing into Hungary was premeditated or 
that any crime had been committed by the airmen, who specifically stated . 
in the interrogation that they at al times before the landing believed they 
were in Yugoslavia and did not know they were flying over Hungary. 
Numerous statements made by the Soviet and Hungarian authorities about 
the incident and the airmen’s test-mony were deliberately false. The air- 
men were deliberately misinformed about their right to appeal the judg- . 
ment. The United States Government was refused an opportunity to par- 
ticipate in the trial or to appeal the judgment by which its property was 
ordered confiscated. 

The United States also charged that numerous violations of Hungarian 
law were committed by the Hungarian authorities. It stated, inter alia: 


Applicable Hungarian law required the appropriate Hungarian 
authorities to give warning to the airplane 6026 when it was observed 
over Hungarian territory; to show it to a safe landing place in its 
distress; to notify the Hungarian Foreign Office for the purpose of 
notification thereupon to the United States Government of the presence 
of the plane and crew on Hungarian territory ; and to release the plane 
and the crew to the American authorities thereafter. . . .%° 


Four American Airmen and the C-47 Airplane 6026 Brought Down in Hungary on 
November 19, 1951 (presented and releesed March 17, 1953, summarized in 28 Depart- 
ment of State Bulletin (1953) 496). 93 Ibid. 23. 
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The trial by military court was illegal since it was not authorized 
by any statute conferring jurisdiction upon military courts. . . .°4 


The indictment was erroneous in law and should neither have been 
lodged by the prosecutor nor sustained by the court inasmuch as the 
subject of aviation overflights of Hungarian territory does not fall 
within the purview of the statute concerning illegal border crossing 
but is covered by special laws relating to aviation, with materially 
lesser penalties. 

The uncontroverted fact that the crew did not intend to enter or be ` 
in Hungary at any time, and that their overflying Hungary was un- 
witting and the result of unknown winds which blew the airplane off 
its course, exculpated the accused of any crime under Hungarian law. 
This is specifically provided in the statute relating to aviation over- 
flights and the facts constitute a case of force majeure and therefore.a 
defense to any criminal charge under Hungarian criminal law... .* 


In the formulation of its legal position the United States made the follow- 
ing assertions of particular significance for the purposes of this article: 


The United States Government . . . believes and asserts that the 
Hungarian Government, aided and abetted by and in concert with 
the Soviet Government, has... violated, first, international law; 
second, the, provisions of the Treaty of Peace between Hungary and 
the United States, particularly the provisions in Article 2 thereof re- 
lating to human rights; and, third, the provisions of the Treaty of 
‘Friendship, Commerce and Consular Rights between Hungary and the 
United States, then in effect, particularly the provisions in Articles 1, 
14, 18 and 19 thereof. 

Specifically, and without limiting itself by the enumeration, the 
United States Government asserts that in the circumstances set forth 
above the Hungarian Government is guilty of the wilful and inten- 
tional violation of its international legal obligations and of the wilful 
and intentional commission of internationally unlawful acts, as fol- 
lows: 


(1) It was the legal aay: of the Hungarian Government as soon 
as it was aware of the flight of the airplane 6026 over Hungarian terri- 
tory to show it to a safe landing place; the plane having belatedly 
been intercepted and shown to a landing place, it was the legal duty 
of the Hungarian Government to have prevented the arrest of the men 
and the seizure of the plane by the Soviet authorities; and it was 
further the legal duty of the Hungarian Government to have assisted 
the plane and the crew to return promptly to their base in Germany; 
specifically, no provision of ‘the Treaty of Peace with the Soviet Union 
or any other valid treaty obligated or entitled the Hungarian Govern- 
ment to permit such arrest or detention in Hungarian territory by 
Soviet authorities. 

(2) The plane having been brought down in Hungary to the knowl- 
edge of the Hungarian Government, it was‘the legal duty of the 
Hungarian Government to notify the United States representatives 


94 Ibid. 95 Ibid, 24, 
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in Hungary, or the superior officers of the airmen in Germany, or other 
appropriate. American authorities that the airplane and crew. were 
being held in Hungary, and to do so promptly. 

(3) It was the legal duty of the Hungarian Government, knowing 
that the United States Government was engaged in a search for the 
plane and the crew, to have made truthful and affirmative statements 
informing the United States Government that the plane and the men 


` were safe and search was unnecessary and it was further the Hun- 


garian Government’s legal duty to reply truthfully to the inquiries 
made of it by the United States Government, and by the Yugoslav 
authorities, beginning on November 19, 1951, concerning the Hungarian 
Government’s knowledge of the whereabouts of the plane and the crew. 

(4) The Hungarian Government was not legally justified in con- 
tinuing the arrest and detention of the crew and the plane, particu- ` 
larly after these had been turned over to it by Soviet authorities in 
Hungary on December 3, 1951, and the Hungarian Government should 
then have arranged for the immediate turning over of the men and the 
plane to American authorities. 

(5) The arrest, detention and interrogation by the Hungarian au- 
thorities from December 8, 1951 to December 28, 1951, were unlawful 
in principle and unlawful in addition as excessive in length and in 
scope... 

(7) The detention, trial and conviction of the airmen in the circum- 
stances of the case constitute a flagrant and manifest denial of justice, 
particularly in that: 

(a) The actions of the Hungarian Government with reference to 
the airmen were in manifest violation of established Hungarian law 
and practice, and they therefore constituted arbitrary and unlawful 
actions directed against American nationals as such. 

(b) No reasonable cause existed for indicting or otherwise charg- 
ing the accused with thé violation of any Hungarian law. 

(c) The trial of the accused by military court and under military 
procedure was without legal authority and the court was without 
jurisdiction to try them.... 

(g) The confiscation of the United States airplane 6026 and its 
contents was unlawful since it was not justified by any pre-existing 
Hungarian statute or other provision of law; since the United States 
Government was not given prior notice of the proceedings nor made 
a party thereto and was not permitted to be represented in the pro- 
ceedings; and since the airplane and its contents camie into Hungarian 
jurisdiction innocently. . 

(8) The Hungarian Government was under a legal duty to return 
the airplane, its equipment, its cargo and other contents, to the extent 
that the Hungarian Government had possession thereof or power to 
effect a return thereof, to the United States Government at the earliest 
opportunity and in any event in response to the United States Gov- 
ernment’s request contained in the note of January 80, 1958, above 
deseribed, or upon the showing of a valid inability to do so it should 
have made payment to the United States Government of the monetary 
value of the property as requested.*® 


96 Ibid. 28-30. Substantially similar assertions, to the extent they were applicable, 
were made in the note to the U.8.8.R.; the United States also denied the right of the 
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The assertions made by the United States as to the legal duties of the 
Hungarian Government must be read in the light of the American conten- 
tions, in part quoted above, that the Hungarian authorities in several re- 
spects violated Hungarian law in the treatment of the intruding aircraft 
and its crew. Not altogether clear is the position taken by the United States 
in these notes with respect to the judicial jurisdiction of a state over 
intruding foreign military aircraft. Although in paragraph (7) of the 
note to Hungary, quoted above, no contention appears to be made that such 
aircraft is generally immune by international law from the jurisdiction of 
the territorial sovereign, a previous passage in the same note may lend 
itself to a different interpretation: 


ž 
The United States Government calls attention to the fact that the 
Hungarian Government refused to permit the United States Govern- 
ment to be represented at the trial, to offer evidence or to participate 
in any appeal, and the United States Government therefore cannot be 
bound by any judgment in this case against United States property, 
and it asserts further that no Hungarian military court or oiher 
tribunal or agency of the Hungarian Government had any lawful 
authority to order the confiscation of the United States property in 
question and such act of confiscation, if it took place, was legally null 
and void,” 

This passage, however, must probably be read in conjunction with the 
assertion in paragraph (7)(g), quoted above, that the confiscation ‘‘was 
not justified by any pre-existing Hungarian statute or other provision of 
law.” No contention was made, in any event, that the members of the 
crew were by international law immune from Hungarian jurisdiction by 
reason of their status as such or as members of United States armed forces 
on an official mission. 


at general conclusions may be drawn as to the standards of inter 
national law governirg the treatment of intruding aircraft? Mére~ab- ', 
Senden te Gite Beare eacee OF areas Gea need not signify 
that they regard such exercise as unlawful’ The abstention may be due 
to considerations of expediency or humanity, or simply to the unavail- 


ability of effective means. It may not suffice, therefore, to show the ex- 
istence of a rule of customary international law.” More persuasive is 





Soviet Government to turn over the aircraft or the airmen to the Hungarian authorities. 
Ibid. 8-10, The treaty provisions cited in the note to Hungary do not appear to deal 
specifically with the treatment of intruding aircraft as such, but relate to human rights, 
treatment of nationals of the other contracting party, and consular functions and 
privileges. i 

87 Ibid. 17. Emphasis inserted. 

98 See the views of the Permanent Court of International Justice in the Lotus Case, 
1927, P.C.IJ., Series A, No. 10, p. 28, and of the International Court of Justice in the 
Asylum Case, I.C.J. Reports, 1950, pp. 266, 276-278, 286, and in the Case Concerning 
Rights of Nationals of the United States of America in Morocco, ibid., 1952, pp. 176, 
199-201. 
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acquiescence vel non in a claim of a legal right, privilege or immunity by 
another state. Also significant may be the legal trappings in which certain 
acts are clothed and the justification advanced for them. If a rule of 
international law is not well settled, moreover, it is proper in ascertaining 
its existence and scope to resort to analogies and to general principles of 
law recognized by civilized nations ™® and to take into account the dictates 
of the general interest of the world community and of the states that com- 
pose it, as well as of reason, morality and humanity.° In the light of 
these considerations {it is believed that that certain standards o of international 


7” established or in the process of being established. These standards 22 may 
be outlined as follows: 


Ta (1) Intruding aircraft must obey all reasonable orders of the territorial 


sovereign, including orders to land, to turn back, or to fiy on a c “a certain 
course, unless prevented by distress or force majeure, No intruding. air- 





O or tacit consent of the. territorial sovereign? 

(2)-In its efforts to control the movements of intruding aircraft the 
territorial sovereign must not expose the aircraft and its occupants to un- 
flecessary or unreasonably great dange?—unreasonably great, that is, in 
relation to the reasonably apprehended harmfulness of the intrusion. \The 
application of this standard must of necessity_be flexible and take into 
account a large variety of | of factors. The increasing speeds of aircraft and 
the tremendous destructive power of new atomic and ol other weapons} as 
well as the m memory of Pearl Harbor, (make it “impossible to impose any 
rigid restrictions upon the freedom of a state to guard itself against sudden 
attack or hostile. reconnaissance. Among the many relevant factors may 
be the character of the intruding aircraft and the_probable motives for 
the intrusion, “the proximity of the intrusion to to important installations or 
to areas in which armed hostilities (whether or riot legally amounting to 
war) are being carried on, the frequency and regularity of intrusions by 
aircraft of a particular state, and the availability of means for controlling 














99 See Art. 38 of the Statute of the International Court of Justice. 

100 In the Corfu Channel Case the International Court of Justice said that the obliga- 
tion of the territorial sovereign to give notice of the presence of a minefield in his ter- 
ritorial waters was based, inter clia, on ‘‘elementary considerations of humanity, even 
more exacting in peace than in war.’’ I.C.J. Reports, 1949, p. 4, at p. 22. 

101 It is hardly necessary to add that two or more states may by agreement provide 
for other and different standards to be applied in their mutual relations. 

102 A few writers have discussed the existence of a right of ‘‘hot pursuit’? of in- 
truders which disobey orders to land. Kroell, op. cit., Vol. 1, at pp. 156-157; Accioly, 
op. cit., Vol. 2, at p. 177. The exercise of such a right might in some situations be the 
only effective remedy available to the territorial sovereign against a wilful intrusion for 
a hostile purpose such as photo-reconnaissance. 
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the intruder’s movements.‘ In time of peace, intruding aircraft whose 
intentions are known to the territorial Sovereign to be harmless must not 
Be attacked even if they disobey orders to land, to turn back or to fly on 
a certain course. The territorial sovereign, of course, may not always 

è in a position to ascertain at once the reasons for the intrusion or the 
real nature of the aircraft. In cases where there is reason to believe that 
the intruder’s intentions may be hostile or illicit, a warning or order to 
land should normally be first given and the intruder may be attacked if it 
disobeys. Neutral practices in time of war may be regarded as special 
applications of the standard here stated, justified by the neutral duty to 
prevent the transit of combat belligerent aircraft and by well-founded 
apprehensions that the intruders may bomb neutral territory by mistake. 
This standard may be regarded as a special application to aviation of 
a more general standard of international law restraining states, in the ex- 
ercise of their otherwise undoubted sovereign powers, from unnecessarily 
or unreasonably endangering the lives and property of foreign nationals.?* 





103 In 1939 a Netherlands decree provided that intruding aircraft discovered by 
Netherlands military aircraft would be ordered by special signals to land and must 
obey the orders, but warned that the intruders would be exposed to serious risk since 
the giving of signals might not always be possible and ‘‘no warnings will as a rule be 
given by the anti-aircraft units.’’? Deák and Jessup, op. cit., Supplement (1940), pp. 
828 (8)-823 (9). : 

104 The killing of foreign nationals by border guards was a basis of awards by the 
U. &.-Mexican General Claims Commission under the Convention of Sept. 8, 1928, even 
where, as in the Garcia case, the killed person was illegally crossing the border and the 
guards had no other means of stopping him. In this case the Commission cited with 
approval the view that ‘‘human life may not be taken either for prevention or for 
repression, unless in cases of extreme necessity.’’ It noted that U. S. orders did not 
authorize firing on unarmed persons supposed to be engaged in smuggling or illegal 
crossing, and laid down the following principles: ‘‘In order to consider shooting on the 
border by armed officials of either Government (soldiers, river guards, custom guards) 


justified, a combination of four requirements would seem to be necessary: (a) the act ~ 


of firing, always dangerous in itself, should not be indulged in unless the delinquency 
is sufficiently well stated; (b) it should not be indulged in unless the importance of 
preventing or repressing the delinquency by firing is in reasonable proportion to the 
danger arising from it to the lives of the culprits and other persons in their neighbor- 
hood; (e) it should not be indulged in whenever other practicable ways of preventing 
or repressing the delinquency might be available; (d) it should be done with sufficient 
precaution not to create unnecessary danger, unless it be the official’s intention to hit, 
wound, or kill. In no manner the Commission can endorse the conception that a use 
of firearms with distressirg results is sufficiently excused by the fact that there exist 
prohibitive laws, that enforcement of these laws is necessary, and that the men who 
are instructed to enforce them are furnished with firearms.’’ United Nations, Reports 
of International Arbitral Awards, Vol. 4, pp. 119, 121-122. See also the Swinney 
ease, ibid., p. 98, and the Falcon case, ibid., p. 104, and the correspondence between the 
U. 8. and Great Britain concerning the killing of Walter Smith and the wounding of 
Charles Dorsch on the Canadian border, resulting in the payment of an indemnity, 
Foreign Relations of the United States, 1915, pp. 414-423; but cf. the MeMahan and 
Strickland eases, U, S.-Mezican General Claims Commission, United Nations, Reports of 
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aa aircraft, whether military or not, and whatever the cause 
of the intrusión, are generally not entitled to the special privileges and 
immunities custemarily accorded to foreign warships. They and their 
occupaiits may. be penalized by the territorial sovereign for an intrusion 
not privileged by reason of distress or mistake (s607 below). The propriety 
of thé éxercise of jurisdiction by the territorial Sovereign over the intruding 


aircraft and their occupants is further determined by other normally ap- 
plicable-rules of international law. i 

G41) Despite the unqualified assertions of the sovereignty of the subjacent 
states ‘over the airspace and the express prohibitions-of unauthorized 
entry of foreign state aircraft)which are found in international conventions, 


there is a right of entry for all foreign aircraft, state or civil, when such 


entry is due to distress not deliberately caused by persons in control of the 





aircraft and there is no reasonably safe alternative. Im such cases, the 


entry may be “intentional” in the sense that the pilot knows he is entering 
foreign airspace without express permission, but the probable alternatives, 
such as crash landing or ditching, expose the aircraft and its occupants to 
such unreasonably great risk that the entry must be regarded as forced by 
circumstances beyond the pilot’s control (force majeure). Foreign air- 
craft and their occupants may not be subjétted to penalties or to unneces- 
sary detention by the territorial sovereign for entry under such circum- 
stances * or for entry caused by a mistake, at least when the distress or 


International Arbitral Awards, Vol. 4, pp. 486, 496. See also the I’m Alone case, in 
which an indemnity was in effect awarded for the intentional sinking by the U. S. Coast 
Guard after hot pursuit of a Canadian vessel suspected of rum-running when it ap- 
parently could not be overtaken and boarded. Ibid. Vol. 8, p. 1609; see also 2-Hackworth 
703, and for amplification of the facets. and discussion, this JOURNAL, Vol. 23 
(1929), p. 351, Vol. 29 (1935), pp. 296, 326; and Fitzmaurice in British Year Book 
of International Law, 1936, Vol. 17, p. 82. The same principle has been applied 
by international tribunals in cases involving the use of violence for the purpose of 
enforcing lawful orders, effecting arrests or quelling disturbances. See, in the U. 8.- 
Mexican General Claims Commission, the Roper, Brown and, Small cases, United Nations, 
Reports of International Arbitral Awards, Vol. 4, pp. 145, 149, the Stephens case, ibid., 
p. 265, and the Kling case, ibid., p. 575. “But ef. the Cadenhead case, American and 
British Claims Arbitration, Report of Fred K. Nielsen (1926), p. 505. Cf. also the 
award in the Naulilaa incident between Germany and Portugal, United Nations, Reporta 
of International Arbitral Awards, Vol. 2, pp. 1011, 1025, and the Pugh case between 
Great Britain and Panama, ibid., Vol. 3, p. 1439. On the doctrine of abuse of rights 
in international law, see, in general, Lauterpacht, The Funetion of Law in the Inter- 
national Community (1933), pp. 286-806. . 

Cf. Cacopardo, Diritto Aeronautico di Guerra, pp. 47-48, 53. 

105 For analogous standards in maritime-law, see Jessup, op. cit, note 2 above. By 
analogy with maritime Jaw, aircraft under the control of unauthorized persons such as 
deserters, mutineers or thieves may be regarded as entitled to similar treatment, although 
such persons may uot be. Aircraft flown by such persons to foreign states have been 
commonly returned in practice. See 22 Department of State Bulletin (1950) 595-599; 
New York Times, March 17, May 19, 20, 22, Sept. 25, 1953; Aviation Week, April 6, 


© 1953, p. 7. 
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mistake has not been due to negligence chargeable to the persons in control 
of the aircraft. 5 


The full acceptance of this standard in practice may be impeded by -` 


security considerations, since simulated ‘‘distress’’ could be used as a ruse 
_to gain access to restricted areas and ‘installations,’°? but it may be pos- 
sible to reduce this risk to a minimum by properly planned precautions on 
the part of the territorial sovereign, which, of course, is entitled to conduct 
a full investigation into the circimstances of the intrusion, to inspect and 


search the aircraft’ and its contents, and to search and aueaten its 


occupants. ; 
The internment of belligerent aircraft and their occupants in neu- 
tral territory is governed by special rules. s<~ 


106 The view that intrusions attributable to negligence may not be privileged is sup- 
ported, inter alia, by the German cases cited in note 30 above, by the opinions of some 
writers (notably Fauchille and Oéx, note 5 above), and by statutory provisions such as 
Art. 88 of the Swiss Law on Air Navigation of Dec. 21, 1948, which penalizes flights in 
violation of a prohibition, whether the violation is intentional or due to negligence, 
Recueil des Lois Fédérales, 1950, Vol. I, pp. 491, 509; see also Riese and Lacour, 
Précis de Droit Aérien (1951), p. 320. It may be debatable, however, whether the test 
of negligence in such complicated and highly specialized procedures as air navigation 
should be relied upon as meaningful or just, unless the negligence is so evident as to 
amount to recklessnéss or constructive intent. Furthermore, distinction should, perhaps, 
be drawn between a mistake in geographical location or direction of flight onthe one 
hand, and a mistake as to the legal situation of the intruder—for example, a mistaken 
belief that the entry has been authorized by the territorial sovereign—on the other hand. 
. Does the right of entry in distress imply a-right to receive reasonable assistance 
through locally available facilities in locating an airfield and making the landing? 
Security considerations may lead to.the withholding of such assistance in some situations. 
Cf. the difficulties reportec to have been encountered by a British military aircraft in 
attempting an emergency landing at the Thule Air Force Base in ı Greenland, New York 
Times, Sept. 20, 1952. 

107 For an instance, see Arnold, Global Mission (1949), p. 204; cf. the incident at 
Thule, cited above, note 106. 
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WAR REPRISALS IN THE WAR CRIMES TRIALS AND IN 
THE GENEVA CONVENTIONS OF 1949 


By A. R. ALBRECHT 
Of the District of Columbia Bar 


The war crimes trials following the second World War and the Geneva 
Conventions of 1949 have posed a question about war reprisals which is 
likely to be important in any future war and which has immediate prac- 
tical significance in the current wars in Asia. On the one hand, the trials 
have transformed the previously sketchy rules on reprisals into a more 
comprehensive and elaborate system of control. On the other hand, the 
Geneva Conventions have provided for almost the complete abolition of 
reprisals in the very area for which the rules of control were formulated. 
Moreover, the conventions remain unratified by many of the major Powers,* 
of which at least one has already demonstrated its inability to observe the 
abclition of reprisals? The core of the problem concerns reprisals 
against civilian persons in occupied territories, for this was by far the most 
significant point in the trials on reprisals and was the subject of the most 
outstanding innovation introduced by the Geneva Conventions. Neverthe- 
less, the issues raised by the contradiction between the trials and the 
conventions cannot properly be discussed without reference to the general 
theory of war reprisals. . 

(War reprisals may be defined as otherwise illegitimate acts of warfare 
which under certain conditions may legally be used by a belligerent 
against the enemy in order to deter the enemy from a repetition of his 
prior illegal acts and thus to enforce compliance with the generally recog- 
nized rules of war. The practice of some form of reprisals in war dates 


1 Thus far twenty-four states have ratified the Geneva Convention of 1949: Austria, 
Belgium, Chile, Czechoslovakia, Denmark, Egypt, El Salvador, France, Guatemala, Holy 
See, India, Israel, Italy, Lebanon, Liechtenstein, Luxembourg, Mexico, Monaco, Norway, 
Pakistan, The Philippines, Spain, Switzerland, and Yugoslavia. ‘Japan, Jordan, San 
Marino and South Africa have adhered tc the conventions. ' 

2 ee footnote 108 below. 

3 Oppenheim, International Law (7th ed., 1952), Vol. II, pp. 561 ff. Substantially 
similar definitions may be found in the American Rules of Land Warfare (1940), p. 89, 
par. 358, and the British Manual of Military Law (1929), p. 85, cf. Amendments of 
1936, par. 452. The term has a special meaning in French domestice law; see Trial of 
Jean-Pierre Lex, War Crimes Reports, Vol. 7 (1948), pp. 74-75; Trial of Hans Szabados, 
War Crimes Reports, Vol. 9 (1949), p. 60; and Trial of Carl Bauer, War Crimes Re- 
ports, Vol. 8 (1949), pp. 19-20. For the distinctions amcng French writers between 
‘‘représailles,’’? ‘‘rétorsions,’’ ‘‘réparations,’’? and ‘‘sanctions,’’ see De La Brière, 
Resueil des Cours de l'Académie de Droit international, Vol. 11 (1928), p. 240. Compare 
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back at least as far as Alexander the Gréat* and seems to have enjoyed 
universal acceptance until modern times, when humanitarian sentiments, 
which were shocked by their cruelty, brought about a movement for their 
limitation. This movement led to the prohibition of reprisals against 
prisoners of war in the Geneva Convention of 1929. The excesses of the 
second World War, particularly under the changed conditions of warfare, 
demonstrated the inadequacy of the existing limitations and gave new im- 
petus to the movement for reform, not only for general humanitarian 
reasons, but also to prevent the disintegration of the whole body of the laws 
of war, which were seriously threatened by the new and wide use of 
‘reprisals or the pretext of reprisals.’ It was in response to this new 
impetus that the divergent developments in the war crimes trials and the 
Geneva Conventions of 1949 took place. 7 

The function of the law of war reprisals is to mak a sanction for the 
rules of war, particularly to specify the conditions under which reprisals 
may legally be exercised. There are two basie assumptions underlying 
the attempt to regulate the conduct of war in this manner. The first is that 
it is possible within reasonable limits to establish and apply legal rules 
which will regulate the use of reprisals so that proper reprisals may be 


other definitions: Jessup and Deák, Encyclopedia of the Social Sciences, Vol. XIII 
(1934), p. 315; Politis, Revue Générale du Droit International Public, Vol, XXXI 
(1924), p. 7; Hyde, International Law (1945), Vol: II, p. 1662; Clark, this JOURNAL, 
Vol. 27 (1933), p. 694; McNair, Transactions of the Grotius Society, Vol. 11 (1926), 
p. 35; and Maccoby, Cambridge Law Journal, Vol. 2 (1924), p. 70. 

4See Wilkinson, Law Magazine and Review, Vol. XL (1914-1915), p. 294. See also 
Dareste, Revue des Etudes Grecques (1870), p. 316; Spiegel, this JOURNAL, Vol. 32 
(1938), p. 64; Clark, loc. cit, p. 694; and Latrie, Du Droit de Marque ou Broly de 
Représailles au Moyen Age (1875). 

5 See Westlake, International Law, Vol. II (1913), p. 123; Spaight, War Rights on 

Land (1911), p. 463, and Bordwell, Law of War (1908) p. 109. Í 
- 6 Art. 2, Sec. 3, of the Geneva Convention of July 22, 1929, relative to the Treatment 
of Prisoners of War, provided: ‘‘Measures of reprisals against them are forbidden.’’ 


Art. 50 of the Hague Convention of 1899 respecting the Laws and Customs of War on` 


Land provided: ‘‘No collective penalty, pecuniary or otherwise, shall be inflicted upon 
the population on ‘account of the acts of individuals for which it cannot be regarded 
as collectively responsible,’’? but this was without prejudice to the question of reprisals. 
The exclusion of reprisals from the scope of Article 50 was not stated in the convention 
itself but in the Rolin Report thereon. See Reports of the Hague Conferences of 1899 
and 1907 (1917), p: 152; Trial of General von Mackensen, War Crimes Reports, Vol. 8 
(1949), p. 4, and Trial of Wilhelm List and Others, ibid., p. 78. See also British 
Manual of Military Law (1929), p. 85 of Amendments of 1936, par. 452 and footnote 
2, and American Rules of Land Warfare (1940), p. 86, par. 344. 

76t Among other factors which may limit, or until recently have limited, the effective- 
ness of the rules of war may be mentioned: (a) the institution of reprisals which, though 
designed to ensure the observance of rules of war, have systematically been used as a 
convenient cloak for disregarding the laws of war....’’ History of the United 
Nations War Crimes Commission and the Development of the Laws of War (1948), 
p. 29, 
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distinguished from mere pretexts for violation of the laws of war. As 
experience has shown, this is a task of extraordinary difficulty® The 
difficulty lies both in the formulation of principles which can be readily 
applied in changing conditions of war and also in the ascertainment of 
the relevant facts to which such principles must be applied. Recent im- 
provements in the techniques of war have exacerbated the problem by 
casting doubts upon many of the rules of war, on which the doctrine of 
reprisals is completely dependent. At the same time, however, they have 


` _ so conspicuously broadened the scope of warfare that, short of the un- 


likely solution of total abolition of war, the possikility of a workable law 
of reprisals to enforce the international rules of war has become a matter 
of importance. 

The second basic assumption underlying the attempt to regulate the 
conduct of war through reprisals is that once a clear and readily ap- 
plicable doctrine has been established and there is some machinery for the 
ascertainment of facts, then the legal threat or use of reprisals will have 
the desired effect, that is, to provide restitution for the damage done by 
the enemy or to produce a change in his conduct or, preferably, both. 
Neither the second World War nor any earlier wars can provide the basis 
for a reliable estimate of the extent to which the institution of reprisals 
has succeeded in its function of enforcing complianee withethe rules of war. 
Not only are there no adequate reports of the success and failure of the 
proper use of reprisals or the reasons for such success or failure, but the . 
extent to which the mere threat of reprisals has prevented infractions of 
the rules of war which might otherwise have occurred must always remain 
an imponderable factor. Nevertheless, the practize or the threat of re- 
prisals, insofar as either may work, is the only protection ss aa an 
unscrupulous enemy in war.® 

The two different lines of development in the doctrine of war TE 
which are exemplified respectively in the war crimes trials and the Geneva 
Conventions of 1949 reflect a fundamental difference of approach which 
` may be stated in terms of the above-mentioned assumptions. The move- 
ment for the improvement of the rules controlling the practice of war - 
reprisals is based upon the view that there must be a sanction of reprisals 
to enforce the rules of war and that rules of reprisal can be adequately. 


8 See Trial of Hans Rauter, War Crimes Reports, Vol. 14 (1949), p. 123; Trial of 
Franz Holstein and Others, ibid., Vol. 8 (1949), p. 27; ard Lord Wright’s Foreword 
to the History of the United Nations War Crimes Commission and the pace 
of the Laws of War (1948), p. vi. 

? The American Rules of Land Warfare, op. cit, p. 89, par. 358(b), states: ‘f... 
commanding officers must assume responsibility for retaliative measures when an un- 
scrupulous enemy leaves no- other recourse against the repetition of barbarous out- 
rages.’’? The British Manual of Military Law, op. cit, p. 85, par. 452, states: ff... 
They [reprisals] are by custom admissible as an indispensable means of securing legiti- 
mate warfare.” 
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formulated and properly applied which are reasonably likely to have 
the desired effect. The movement for the abolition of reprisals is based 
upon the view that, on the whole, reprisals are more a threat to the laws 
of war than a sanction for their protection because such rules cannot be 
adequately formulated or properly applied, and in any case are not likely 
to produce the desired results. 

It is now proposed to examine in their turn both the war crimes trials 
and the Geneva Conventions of 1949 for their bearing on this issue. 


Tae War RIMES TRIALS 


The rules on reprisals which were developed in the course of the war 
crimes trials fall into two general groups: (1) the rules governing the 
preliminary conditions which must be satisfied before there can be any 
resort to reprisals; and (2) the rules governing the operative conditions 
which must be satisfied in the exercise of reprisals. 


I. PRELIMINARY CONDITIONS 
1. Illegal Act Giving Rise to Reprisals 


Reprisals are legal only if they are justified, in the first instance, as a 
counter-measure to some prior illegal act of the enemy. Does the initiation 
of a war of aggression constitute such an act? In the Trial of Hans 
Rauter, the defendant was accused of-war crimes against the inhabitants 
of The Netherlands during the German occupation. His main defense was 
that his actions were justified as reprisals for violations of the rules of war 
_ committed by the Dutch. The Netherlands Special Court of Cassation 
rejected this defense on the theory that since the original wrong lay with 
Germany as the initiator of an unprovoked war of aggression against The 
Netherlands, The Netherlands was entitled to resort to reprisals against 
Germany, but that Germany had no right to take conotep TSP Hap against 
The Netherlands.” 

There is no question that if an act is a proper reprisal, then it is a legal 
measure and it cannot lawfully be the excuse for counter-reprisals,** 


10 In discussing the war crimes trials reference will also be made to the American 
and British war manuals, which were relied upon by the tribunals. See also Oppen- 
heim, International Law (7th ed., 1952), Vol. II, p. 561. ee 

11 Op. cit, 

12 Trial of Hans Rauter, op. cit., pp. 134-135. 

18 Nevertheless, during the second World War Hitler ordered the reprisal execution 
of Allied airmen who bombed non-military targets in reprisal for German use of the 
V-1. See Major War Criminals Tribunal, Pt. 6 (1946), p. 128, and Pt. 11 (1947), 
p. 102. The V-weapons were themselves supposed to be weapons of retaliation, the 
tV»? signifying ‘*Vergeltungswaffen,’’ which means ‘‘retaliation weapon.’’ Germany’s 
Lieutenant-General Dittmar described them as ‘‘true weapons of retaliation.’’ See 
Spaight, Air Power and War Rights (1947), p. 53. 
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Nevertheless, the rule that unprovoked aggression may constitute the 
ground for reprisals by the victim cannot be regarded as a desirable one. 
It means that the ‘‘victim’’ may take almost unlimited reprisals, chiefly 
because there is no hope of any reasonable measure of reprisals against the 
illegal act of unleashing war, while the aggressor, on the other hand, is not . 
entitled to have any recourse to reprisals against the acts of the ‘‘victim,’’ 
since the latter are theoretically legal. In practice this rule would lead ` 
to the breakdown, or at least the serious impairment, of the laws of war 
by making their very applicability a point of dispute between the bel- 
ligerents., This problem has been recognized in the view, generally adopted 
by writers, that for the purposes of the application of the rules of warfare, 
there should be no distinction between legal and illegal wars.1* The United 
States Military Tribunal’ at Nuremberg agreed with this position in the 
Trial of Wilhelm List,> deciding upon the basis of the rules in the American 
and British military manuals,** that, regardless of the legal responsibility 
for the origin of the war, reprisals may be taken against the inhabitants of 
an oceupied state to ensure that the latter will do their duty under inter- 
national law. 

There was another and perhaps sounder basis for the decision in the 
Rauter case that the Germans had no right to take reprisals.. The Court 
of Cassation mentioned that Germany lost the right to ¢ake reprisals be- 
cause of her violations of the laws of war incident to the aggression.*® It 
is difficult to deny the cogency of this view. The rule of law requiring 
obedience by the inhabitants of occupied territory towards the occupying 
Power is conditional: such obedience is due only in return for observance 
of the rules by the occupant himself. This means that Germany could not 


14 See Oppenheim, op. cit, p. 217. 

15 Trial of Wilhelm List, op. cit., p. 59. See British Marual of Military Law (1929), 
p. 72 of Amendments of 1936, par. 384, and American Rules of Land Warfare (1940), 
p. 78, par. 301. ` 

16 See the American Rules of Land Warfare (1940), p. 36, par. 344, and the British 
Manual of Military Law (1929), p. 72 of Amendments of 1336, par. 386. 

17 Trial of Wilhelm List, op. cit, p. 65. Compare Trial-of Hans Rauter, op. cit, 
pp. 127, 129-130. For the treatment of the special argument of the defense based on 
the alleged violation of the terms of surrender to the Nazi forces, see pp. 124-125. 
The view has been advanced that the duty owed by the inhabitants of occupied territory 

- towards the occupying Power should not be regarded as an obligation imposed -directly 
by international law, but rather as an obligation imposed by the occupant which interna- 
tional law will recognize as long as it is reasonable, See Baxter, in British Year Book 
of International Law, Vol. 27 (1950), p. 235. - The significance of this distinction, how- 
ever, is not entirely clear where reprisals are concerned, It would seem that violation of 

` a duty imposed by the oecupant and recognized by internaticnal law would just as much 
constitute the type of offense which justifies a reprisal as would a violation of inter- 
national law. If the theory means that there is no duty towards the occupying Power 
whose violation can justify reprisals, then it is open to the same objections as other 
theories which prevent the use of reprisals in occupied lands. See infra, p. 595. 
18 Trial of Hans Rauter, op. cit., pp. 127 and 137. 
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legally take reprisals for the disobedience of her subjugated populations 
when her own disregard for her duties towards them had already released 
them from their obligations towards her.?® 


2. Perpetrator of the Illegal Act 


The illegal act which forms the basis of reprisals must be an offense by 
the enemy—but precisely whose offense must it be? The American Rules 
of Land Warfare say: “Illegal acts of warfare justifying reprisals may 
be committed by a government, by its military commanders, or by a com- 
munity or individuals thereof, whom it is impossible to apprehend, try, 
and punish.” There is no reason to believe that in general the theory or 
the practice has been different. In the Rauter case the view of the Dutch 
court was that the illegal act justifying reprisals could only be an act of 
state, represented by its organs, and not one of individual members of the 
population.”* 

So far as is known, the Rauter case is the only authority for this proposi- 
tion, which seems to run counter to the general theory of reprisals.?? The 
intolerable situation into which an occupant would be placed by the ‘‘act 
of state’’ theory can be illustrated by the facts of the very case in which the 
principle was enunciated. During the German occupation of The Nether- 
lands there exist¢d a widespread resistance movement among the popula- 
tion which frequently resulted in acts of violence against the Germans and 
their installations. Although it was in exile, the Netherlands Government 
in London kept up a constant and successful campaign of incitement against 
the German authorities both by means of the wireless and by sending 
weapons. It may be, as the Netherlands Special Court said, that ‘‘the 
Netherlands Government was justified in inciting to resistance ... and it 
cannot be reproached for having had arms dropped for this purpose on 
occupied Netherlands territory from aeroplanes,’’?* but it may be im- 
possible, in the face of such facts, for the occupying forces to observe their 
duties to the inhabitants and exercise no reprisals.** 


3. Requirement of Previous Attempt to Punish the Guilty 


Once the requisite illegal offense has occurred, a reprisal is not auto- 
matically justified, for there must first be an attempt to find, try, and 


19 The question whether guerrilla activities constitute a basis for reprisals was touched 
upon in the Trial of Carl Bauer, op. cit, p. 17, and the’ Trial of Gerhard Flesch, War 
Crimes Reports, Vol. 6 (1948), p. 115. The question whether resistance activities 
justify reprisals was involved in the Trial of Franz Holstein, ibid., Vol. 8 (1949), p. 29. 

20 Op. cit., p. 89, par. 358(¢). See also the British Manual, op. cit, p. 85, par. 453. 

21 Trial of Hans Rauter, op. cit, p. 132. 

22 See the American Rules of Land Warfare, op. cit, p. 89, par. 358(d), and the 
British Manual of Military Law, op. cit., p. 85, par. 458, 

23 Trial of Hans Rauter, op. cit., p. 125. 

24The problem is more vividly presented in the List case, op. cit., pp. 38, 56. 
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punish the guilty, which will usually require some investigation into the 
facts. Punishment of the guilty is in all cases preferable to reprisal action 
and removes the excuse for reprisals. The American Rules state: ‘‘The 
rule requiring careful inquiry into the real occurrence will always be fol- 
lowed unless the safety of the troops requires immediate drastic action 
and the persons who actually committed the oense cannot be ascer- 
tained.” 2 How far the investigation and search for the guilty must 
proceed before reprisals can be exercised must always be.a relative matter 
depending on the circumstances of each case. The most relevant criteria 
for determining the answer to this question would be, as the American 
Rules suggest, the urgency of the need for retaliation and the chances of 
identifying and then securing the guilty parties for trial and punishment. 
The inquiry should always proceed far enough, however, to make sure that 
the illegal offense has in fact been committed by the enemy, for it would 
never be proper, no matter how urgent the circumstances, to exercise re- 
prisals for an occurrence not clearly due to enemy action.” š 

It would seem to be in the interest of the occupying authority as well as 
in the interest of justice that every effort be made to apprehend the actual 
perpetrator of the offense before resorting to reprisals,?”” but it is difficult to 
formulate this principle in terms of a general rule. The best that can be 
done is to require that there be a thorough examination of every source 
which is reasonably likely to lead to information about the guilty party 
except to the extent that the safety of the troops or some other emergency 
makes immediate action imperative. l 


4. The Duty to Resort to Protest and Other Means of Redress 


Even after it has been determined that the perpetrators of the illegal . 
offense are unascertainable or unavailable for trial and punishment; the 
right to resort to reprisals does not follow as a matter of course. There is 
a duty to exhaust every other means of redress short of reprisals. Like 
the requirement of an attempt to punish the guilty party, this is a rule of 
reasonableness, which must depend upon the cizcumstances of the par- 


25 American Rules of Land Warfare, op. cit., p. 90, par. 358(f£). See also the British 
Manual-of Military Law, op. cit., p. 85, par. 456. 

26 See Trial of Wilhelm List and Others, op. cit., pp. 44, 78; also the Trial of General 
von Mackensen and General Maelzer, op. cit., p. 5. 

27 Hitler himself is alleged to have expressed the view that punishment of the guilty 
was more important than reprisal measures. See Major War Criminals Tribunals, 
Pt. 11 (1947), p. 170. The statement is reported in the testimony of Dr. H, H. Lemmers, 
Chief of the Reich Chancellery, in the Trial of Field Marshal Keitel. General von 
Falkenhorst was even more emphatic on this point and requested that more time be 
devoted to searching for the guilty. See-Major War Criminals Tribunal, Pt. 5 (1946), 
p. 132. So did General Wuehlisch, the German Chief cf Staff in Holland, whose 
opposition to the indiscriminate reprisals of General Rauczer caused the latter to com- 
plain to Himmler. See Trial of Hans Rauter, op. cit., pp. 103-104. l 
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ticular case. But the flexibility of the rule does not constitute a license 
to interpret it to suit any purpose, for it imposes a positive compulsion to 
use every method other than reprisals which might reasonably be expected 
to obtain redress, or else to justify departure from this rule by proving 
necessity. In the words of the American Rules, reprisals are ‘‘adopted 
... only as an unavoidable last resort... ’’ 28 , 

What are some of the ‘‘other means’’ which a belligerent may be expected 
to use before resorting to reprisals? One of the most important is a 
protest to the offending Power.?® Where redress has been obtained through 
protest, the right to reprisals ceases forthwith. The public warning is 
similar to the protest, with which it may be combined, but it has a special 
use in the administration of occupied territories. Here there is frequently 

.no state organization to represent the population whose members are guilty 

of the illegal acts, or, if a state organization exists, it is either in exile and 
not recognized by the occupant or else completely subservient to him. The 
normal protest is then impossible or useless, There must be a protest or 
warning to the people, followed by retaliatory measures if the warning is 
not heeded. Of course, if the warning is heeded, and satisfaction given, 
then there can be no legal reprisals.’ 

The chief form of reprisal in the administration of occupied territories 
is the use of hostages.** A public warning to the population is a pre- 
requisite to the exercise of reprisals against hostages who are taken to 
ensure the good conduct of the population. According to the United States 
Military Tribunal at Nuremberg in the List case, 


It is essential to a lawful taking of hostages under customary law that 
proclamation be made, giving the names and addresses of hostages 


28 Op. cit., p. 89, par. 358(b). See also the British Manual, op, cit., p. 85, par. 454. 

29 See American Rules of Land Warfare, op. cit., p. 86, par. 346(b), and British 
Manual of Military Law, op. cit., p. 85, par. 456. See also Trial of General von 
Mackensen, op. cit., p. 5. 

30 It is so seldom that a belligerent state will admit to its enemy that it was guilty of 
a violation of the laws of war and ofer redress, that there is little authority on what 
constitutes sufficient redress to end the right to reprisals. A belligerent which violates 
the Regulations Respecting the Laws and Customs of War on Land, annexed to the 
Hague Convéntion (IV) of 1907, may be liable under Art. 3 of that convention to pay 
compensation for the wrong. Art. 3 reads: ‘‘A belligerent party which violates the 
provisions of the said Regulations shall, if the case demands, be Hable to pay compen- 
sation. It shall be responsible for ali acts committed by persons forming part of its 
armed forces.’? ; 

31 See British Manual, op. cit, p. 86, par. 460. An instance is recorded of how a 
wounded German officer had been taken prisoner by the Dutch resistance. The Ger- 
mans declared that if the oficer were released within 24 hours there would be no re- 
prisals. The officer was released, having received medical care from the Dutch soldiers 
who had captured him. In spite of their pledge, however, the Germans exercised re- 
prisals on the village of Putten. See Major War Criminals Tribunal, Pt. 5 (1946), 
p. 322, i 32 See discussion infra, at pp. 602 f. 
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taken, notifying the populaticn that upon the recurrence of stated 
acts of war treason that the hostages will be shct.®? 

Various other types of measures may be employed in occupied lands in 
connection with public warnings before reprisals are used.** Which and 
how many of these measures must ke taken before there can be a legitimate 
resort to reprisals will vary from one situation to another, but a good case 
for reprisals will not be made out unless there is proof of a compelling 
reason why these or similarly mild measures could not have been employed 
before reprisals were used.*® 


5. Requirement of Judicial Hearing 


Several of the war crimes cases refer adversely to the absence of judicial 
hearings before reprisals,?* but it was only in the Trial of Wilhelm List 
and Others that this matter was iven more than perfunctory attention. 
Although counsel had not mentioned the matter in argument,*’ the Tribunal 
stated that a court-martial proceeding was essential for the execution of 
hostages and reprisal prisoners.** 

Except for its reference to ‘‘a fair trial before a judicial body,’’ the 
Tribunal did not specify any minimum standards for the judicial hearing 
or state what rights the hearing sLould afford to the potential victims. A 
fair trial in the sense of an impartial inquiry into the guilt of the accused 
would be out of the question for the reason that a judicial hearing on 
reprisals would not be concerned with the guilt of the potential victim but 
solely with the problem whether the legal prerequisites of legitimate 
reprisals had been fulfilled. It is unlikely that the potential victim of the 
reprisal action would have sufficiert information at his disposal to challenge 
the allegations that these prerequisites have been fulfilled. Consequently 
he would probably need to rely heavily on the fairness of the deliberative 
body in accepting proof of facts. Admittedly the entire proceeding is 
subject to grave abuses, but the very need for it may help to increase in 
some degree tke realization of the gravity of exercising reprisals and add 
to the protection of potential victims.*® 


33 Trial of Wilhelm List and Others, >p. cit., pp. 44, 61, 62, 64, 78, 79, 85. See also 
Waltzog, Recht der Landkriegsfihrumg (1941) p. 83, in Trial Albert Kesselring, 
War Crimes Reports, Vol. 8 (1949), p. 12. 

34 In the Trial of Wilhelm List the United States Military Tribunal isgeated numer- 
ous procedures before resorting to reprisals against hostages. See Trial of Wilhelm 
List and Others, op. cit., pp. 61-62. 

35 See British Manual, op. cit., p. 85, par. 457. 

38 See, for example, the Trial of Geriard Flesch, op. cit, p. 119, where it is pointed 
out that the executions of Norwegiam citizens without previous trial eould not be 
justified as reprisals. 

37 Trial of Wilhelm List and Others, op. cit, p. 85. 

88 See ibid., pp. 62, 64-66. 

3% Judicial hearings prior to reprisals were appreciated by Hitler for their apihagande 
value. A document from Hitler’s heaCquarters dated Jan. 9, 1944, points out the im- 
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II. OPERATIONAL CONDITIONS - 
i Authority and. Responsibility 


One of the propositions in the Rauter case, and fundamentally a sound 
‘one, although the authorities are on the whole only in tacit agreement, is 
that the authority to take legal reprisals is peculiar to the state. It 
would seem to follow that the responsibility for reprisals should lie, at 
least in the first instance, in exactly the same place. This does not mean, 
however, that individuals will be absolved of ultimate responsibility for 
such acts, since it is clear that ‘‘rules of warfare, like any other rules of 
international law, are binding not upon impersonal entities, but upon 
human beings.” #4 

Granted that the legal authority to exercise reprisals and consequently 
the responsibility for them both lie with the state acting through its. 
_ representatives, who are the particular representatives of the state who 
are endowed with this power and responsibility? The American Rules 
of Land Warfare stata: 


They [reprisals] should never be employed by individual soldiers 
except by direct orders of a commander, and the latter should give 
such orders only after careful inquiry into the alleged offense. The 
highest accessible military aúthority should be consulted unless im- 
mediate action is demanded as a matter of military necessity, but in 
the latter event a subordinate commander may order appropriate 
reprisals upon his own initiative. Hasty or ill-considered action may 
subsequently be found to have been wholly unjustified, subject the 
responsible officer himself to punishment as for a violation of the laws 
of war, and seriously damage his cause. On the other hand, command- 
ing officers must assume responsibility for retaliative measures where 
an tinscrupulous enemy leaves no other recourse against the repetition 
of barbarous outrages.*? 


In the Trial of Wilhelm Inst and Others it seems to have been argued 
that reprisals could not be ordered by a commander lower than a division 
commander, but this argument was opposed-by the defense, which pointed 
out that the American manual permits reprisals, when necessary, by ‘‘a 





portance of ‘‘show trials’; see Major War Criminals Tribunal, Pt. 4 (1946), p. 117. 
This document also quotes Field Marshall Keitel as saying ‘‘I am against legal pro- 
cedure. It does not work out.’’ In another document it is suggested that commandos 
against whom Hitler had issued his retaliatory Commando Order should be executed 
and posthumously tried and sentenced. 

40 Trial of Hans Rauter, op. cit., pp. 152-133. 
41 Lauterpacht, British Year Book of International Law, Vol. 21 (1944) » P. 64. See 
also Trial of Wilhelm List and Others, op. cit., p. 73.- 

_ 42 American Rules of Land Warfare, op. cit, p. 89, par. 358(b). The British Manual 
says briefly: ‘‘ Although there is no rule of International Law respecting the matter, 
reprisals should never bë resorted to by the individual soldier, but only by order of a 
‘commander.’? See British Manual, op. cit., p. 85, par. 455. 
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subordinate commander.’’ 42 The language of the American Rules refers 
also to ‘‘officers’* but does not specify whether this means only commis- 
sioned officers or non-commissioned ones as well.“* A ‘‘subordinate com- 
mander’’ or ‘‘the highest accessible military authority’’ in the-words of 
the American Rules might be of almost any military rank depending on 
the circumstances.*® The point was not clarified in the war crimes trials.*® 


2. Means of Reprisals 


What instruments may be used to carry out reprisals and at what or at 
whom may they be directed? The American Rules of Land Warfare say: 
‘The acts resorted to by way of reprisal need not conform to those com- 
plained of by the injured party..... 47 There is in fact no limit in 
international law on the choice of instruments of reprisals, and almost every ’ 
known instrument has been used.“ The view that reprisals need not 
conform to the offenses complained >f may be said to apply to the objects 
of reprisals as well as to the instruments used in carrying them out.*? 

The objects of reprisals may be categorized broadly as property and 


43 Trial of Wilhelm List and Others, og. cit., p. 85. 

44 In In re Kooymans, cited in the Annual Digest of Publie International Law Cases 
(1946), p. 398, the Dutch Special Court cf Cassation mentioned asẹone of the factors 
establishing the illegality of a German reprisal measure, that it was authorized only by 
a ncn-commissioned officer. 

45 The rejected Russian draft on reprisais which was submitted to the Brussels Con- 
ference in 1874 provided quite unmistakakly that reprisals should be ordered only by 
the highest authority: ‘‘Reprisals shall be allowed only on the authority of the com- 
mander-in-chief, who shall likewise determine the degree of their severity and duration.’? 
Sec. 71 of the Russian draft in Westlake, International Law (1913), Vol. II, pp. 123- 
124. i 

46 Under the Barbarossa Jurisdiction Ozder the Germans were more specifice than the 
Americans and the British about which ranks had the power to order reprisals, but 
less discretion was left in the hands of the officers. See Trial of the German High 
Command, War Crimes Reports, Vol. 12 (1949), p. 30. See also Major War Criminals 
Tribunal, Pt. 11 (1947), p. 20, Pt. 5 (1946), p. 321, and Pt. 6 (1946), p. 141. The 
order, which proviced for collective coercive measures on the order of an officer of the 
rank of at least battalion commander, alsa provided, however, that offenses against 
enemy civilians by members of the Wehrmacht or its auxiliaries should be prosecuted 
only if the maintenance of discipline or security should so require. See Trial of the 
German High Command, op. cit, pp. 30-1. Illegal reprisal action by an unauthorized 
person against an enemy civilian might tasrefore have gone unpunished. 

41 American Rules of Land Warfare, og. cit., p. 90, par. 358(e). The British Manual 
says: ‘‘What kinds of acts should be resorted to as reprisals is a matter for the consid- 
eration of the injured party.’’ See British Manual of Military Law, op. cit, p. 86, 
par. 459. 

43 In the opinion of one expert the air arm is the most suitable. See Spaight, Air 
Power and War Rights (1947), p. 49. Although the most inhuman weapons, such as 
bacteriological warfare, may be banned from general use as reprisals, they may be ap- 
proved as reprisals in kind. See Oppenheim, op. cit, p. 275. 

49 Trial of Hans Rauter, op. cit., pp. 185-134. 
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person. Reprisals against property may be destructive ® or confiscatory.™ 
Reprisals directed against the person may range from temporary deten- 
tion"? to physical: torture and death. The restrictions on reprisals 
against persons, however, have usually been expressed in terms of the 
status of the potential object of the reprisals rather than as general prohibi- 
tions against the deprivations employed. We shall turn now to a brief 
examination of these restrictions, which deal chiefly with prisoners of war 
and hostages. 

The most firmly established prohibition against reprisals i in international 
law is the prohibition of reprisals against prisoners of war, which was first 
‘enacted in the Geneva Convention of 1929 on Prisoners of War. 54 In the 
Dostler case ** it was decided that this rule admits of no exception. General 
Dostler, who was accused of the summary execution of fifteen United States 
Army personnel captured by his forces; pleaded that the execution was a 
legitimate reprisal. His argument rested on the decision of the German 
Supreme Court in the Dover Castle case °° in which it was held that the 
accused, who pleaded guilty to torpedoing a British hospital ship, was 
entitled to rely on information supplied by his superiors that the sinking 
was a legitimate reprisal against illegal enemy attacks on hospital ships in 
violation of Hagae Convention X. The United States Military Commission 


50 See Trial of General von Mackensen and General Maelzer, op. cit, p. 5. The 
destruction of property, often of whole villages, was not an unusual measure of reprisal 
by the Germans in the second World War. See, for example, the German High Com- 
mand Trial, op. cit., p. 20, and the Trial of Wilhelm List and Others, op. cit., p. 38. 
Furthermore, the Germans engaged in a special type of reprisal against property which 
became known as the ‘‘Baedeker Raids.’? The ‘‘Baedeker Raids’? were air attacks 
upon landmarks, palaces, cathedrals, museums, and other places of cultural, historical,’ 
or artistic importance. For authority opposed to the destruction of property as re- 
prisals, see Trial of Hans Szabados, op. cit., p. 61, and the Trial of Franz alten and 
Others, op. cit., p. 30. 

51 According to the American Rules, ‘‘ Collective punishments may be inflicted either 
in the form of fines or otherwise.’’? See American Rules of Land Warfare, op. cit., 
p. 90, par. 358(e). As a result of a general order by Hitler, a decree was issued by 
Goring on Aug. 14, 1943, which provided that in retaliation for Allied raids on Germany, 
enemy property in occupied areas would be seized to replace the house furnishings of 
Germans which were destroyed in the raids. ' Trial of Hans Rauter, op. cit., p. 99; also 
ibid., p. 101. 

52 Seo Trial of Hans Rauter, op. cit, pp. 91-92; als p. 103. 

53 See Trial of Richard Bruns, War Crimes Reports, Vol. 3 (1948), p. 15. 

54 Art, 2, Sec. 3, of the convention says: ‘‘Measures of reprisals against them are 
forbidden.’’ The Geneva Convention of 1949 on Prisoners of War contains a similar 
provision. Art. 13, See. 3, thereof says: ‘‘Measures of reprisal against prisoners of 
war are prohibited.’? The above discussion will not treat the Geneva Conventions of 
1949, since they are discussed separately, infra, at pp. 607 ff. 

65 The Dostler Case, War Crimes Reports, Vol. 1 (1947), p. 22. 

-58 Annual Digest of Public International Law Cases (1922-24), Case No. 231. 
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in Rome overruled this argument on the ground that the Geneva Conven- 
tion of 1929 made all reprisals against prisoners of war illegitimate.’ 

The protection of prisoners of war from reprisals extends to prohibition 
of torturing,®** making them hostages,5® harming their families,’ or of 
taking any other measure of reprisal against them. It has been stated 
that quarter may be denied to enemy troops as reprisal for refusal of | 
quarter by the other side, and this raises the difficult question of when 
troops who seek to surrender are to be considered prisoners of war.* 
There is no doubt that refusal of quarter, like any other reprisal, would be 
illegal after the troops can be said to have become prisoners of war. It is 
submitted that this category should be extended as far as possible to in- 
clude surrendering troops in order to prevent the reprisal slaughter of 
helpless soldiers on the ground that they are not protected by the Conven- 
tion on Prisoners of War. 

As contrasted with the status of prisoners of war, the status of hostages 
in connection with reprisals is unclear. Both the American and British 
military rules recognize that hostages may be taken and held to insure 
against illegal acts by the enemy. The American Rules of Land Warfare 
also provide that hostages must be treated like prisoners of war, which 
would ban reprisals against them.** On the other hand the American 
Rules state that ú 


[h]ostages taken and held for the declared purpose of insuring 
against unlawful acts by the enemy forces or people may be punished 
or put to death if the unlawful acts are nevertheless committed.® 


The confusion about hostages is by no means restricted to the American 
Rules. ‘‘Putting hostages to death’? was the second item on the list of 
war crimes drawn up by the Commission on Responsibilities at the Paris 
Conference following the first World War for the purpose of the future 
classification of the laws of war. At the end of the second World War 


57 The Dostler Case, op. cit., p. 31. See also the Trial of Gerhard Flesch, op. cit., and 
infra, p. 607. 58 Trial of Richard Bruns, op. cit., p. 22. 
59 Major War Criminals Tribunal, Pt. 5 (1946), p. 128. ‘ 

80 Ibid., pp. 145 ff., 316-317, 

81 See Trial of Generaloberst Nicholaus von Falkenhorst, War Crimes Reports, Vol. 11 
(1949), p. 30. 

62 For a discussian of the legal status, s regards reprisals, of prisoners other than 
prisoners of war who are protected by the Geneva Convention, see Trial of Karl Buck, 
War Crimes Reports, Vol. 5 (1948), p. 42, and Trial of Carl Bauer, op. cit. 

63 See American Rules of Land Warfare, op. cit, p. 89, par. 358(d), and British 
Manual of Military Law, op. cit., pp. 86-87, pars. 461-464. 

61 American Rules of Land Warfare, op. cit., p. 90, par. 359, and p. 18, par. 76(h). 
Compare the British Manual of Military Law, op. cit., P. 86, par. 461. See ‘ale Trial of 
Wilhelm List and Others, op. cit., p. 82. 

65 American Rules of Land Warfare, pp. 89-90, par. 358(d). 

s6 History of the United Nations War Crimes Commission, op. eit., p. 34. 
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the killing of hostages was officially condemned as a war erime by Article 
6(b) of the Charter of the International Military Tribunal at Nuremberg, 
Article 5(b) of the Charter of the International Military Tribunal for the 
Far East, and Article II(b). of Control Council (for Germany) Law No. 
10. At the same time the practice was still recognized as legally valid in 
war manuals and by expert opinion.®” 

The defense in the List case tried to explain the provision against killing 
hostages in the Charter of the Tribunal and Control Council Law No. 10 by: 
maintaining that it was directed only at certain kinds of hostages, that is, 
hostages in the old sense of prisoners held as a guarantee for the observance 
of treaties or other agreements or as security for requisitions, but not 
hostages taken in occupied territory to ensure the observance of good order 
in such territory. The prosecution replied with considerable force ‘‘that 
it was inconceivable that, since thousands of hostages were executed in 
reprisals for hostile acts during the last two wars, this was not precisely 
the practice which the Charter and the Control Council Law condemned.’’ 8 

It is submitted that the most plausible view under the circumstances 
would be to regard the effect of the provisions in the Charter and the 
Control Council Law as expressing a general rule of warfare, which, like 
other rules of warfare, is without prejudice to the question of reprisals.” 
The prohibition against killing hostages has nothing to do with reprisals; it 
simply means that persons taken as hostages may not summarily be killed. 
If reprisals enter the picture, then, provided all the prerequisites are 
satisfied, the hostages may be subject to reprisals. Here it is reprisal law 
which must take precedence over hostage law."! The decisions of the war 


87 Oppenheim, International Law, Vol. II (6th ed., 1940), pp. 449-450, 461, and 
Hammer and Salvin, this JOURNAL, Vol. 38 (1944), p. 33. Compare Wright, British 
Year Book of International Law, Vol, 25 (1948), p. 298, and Oppenheim, International 
Law, Vol. II (7th ed., 1952), pp. 564-565 589 ff. 

68 Trial of Wilhelm List and Others, op. cit, p. 83, As applied to the American 
Rules, the argument of the defense was that the requirement that hostages be treated 
as prisoners of war applied only to the type of hostages mentioned in par. 359 of the 
Rules, where that requirement is stated, but not to the practice of taking hostages in 
occupied lands to force the inhabitants to abide by international law. ' 

68 Trial of Wilhelm List, op. cit., p. 83. 

70 As applied to the American Rules, this theory is that the requirement that a hostage 
be treated as a prisoner of war must be applied to all types of hostages, but only as a 
standard of general treatment without prejudice to reprisals. When the right to 
reprisals arises, the hostages may then be subjected to them by virtue of the specific 
provision of par. 358(d). 

71 This result is supported by the wording of the provisions in the’ Charter of the 
International Military Tribunal, and in Control Council Law No. 10. These define 
war crimes as follows: ‘‘ War Crimes: namely, violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill-treatment or deportation 
to slave labor or for any other purpose of civilian populations of or in occupied ter- 
ritory, murder or ill-treatment of prisoners of war, or persons on the seas, killing of 
hostages, plunder of publie or private property, wanton destruction of cities, towns, or 
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crimes trials on the question of hostages may be fitted into this rationale, 
although they do not advance it.”* 


3. Requirement of a Connection between the Victim of the Reprisal and 
the Illegal Act 


There is a general principle that there should, wherever possible, be 
some connection between the victims of reprisals and the illegal act which 
has given rise tc the reprisals. A connection, however, cannot arbitrarily - 
be assumed to exist.” For the purpose of reprisals against the inhabitants 
of occupied territories, one relationsaip which has been stressed is that the 
victims of the reprisals should be selected from the same geographical area 
where the illegal act occurred. Without such a connection, it has been 
argued, reprisals would lose their deterrent effect on the community where 
the offense was committed." This argument assumes that the perpetrators 
of the illegal act come from the area where the act was committed, which 
may often be the case. On the other hand, in cases where the perpetrators 
of the illegal act do not come from the area where the act occurred, that 
argument would be inapplicable." Nevertheless t12 area where the illegal 





villages, or devastation not justified by military necessity.’? See Art. 6(b) of the 
Charter and Art, II(b) of Control Council Law No. 10. It will be noted that except for 
the reference to prisoners of war, all the above-listed crimes are ordinary war crimes 
which are subject to the exception of reprisals. There seems to be no good legal reason 
for making the prohibition of a crime equivalent to prohibition of the universally 
recognized exception of reprisals. This is not done in tke case of other war crimes. 
Why should it be done in the case of killirg hostages? f 

72 The decisions in the trials clearly do not adopt the prohibition against killing 
hostages. See Trial of Wilhelm List and Others, op. eit, p. 61. Further on the 
Tribunal specified the conditions under which hostages may be taken and the pre-condi- 
tions for their legal execution. See ibid., pp. 61, 62. The tribunal also distinguished 
between reprisal prisoners and hostages. See ibid., pp. 61, 79. Some doubt about the 
List decision may be implied from the decision in the Trial of the German’ High Com- 
mand. See Trial of the German High Command, op. cit, pp. 84-85. Note also the 
cautious statement of the Judge Advocate in the Trial of Albert Kesserling, op. cit., 
pp. 12, 13. A-different view on hostages may be found in the Rauter case based upon 
the theories of that case which have already been discussed. See Trial of Hans Rauter, 
op. cit., pp. 187-138. Compare the Trial of Hans Szabados, op. cit., p. 60, and the Trial 
of Franz Holstein, op. cit., p. 22. 

73 See Trial of Wilhelm List and Others, op. cit, p. 46. For other examples of 
arbitrary assumptions about the connection between the alleged act and the victims, see 
Trial of Hans Rauter, op. cit., pp. 101-102, and the Trial af General von Mackensen and 
General Maelzer, op. cit., p. 2. 

74 Trial of Wilhelm List and Others, op. cit, pp. 64, 66, 48. See the Barbarossa 
Jurisdiction Order, Art. 1, Sec. 4, in the Trial of the German High Command, op. cit., 
p. 30. This provides for collective measures ‘‘against localities from which troops have 
been attacked in a treacherous of deceitful manner.’? 

75 See the submission by Professor Bonfils in the Trial of Wilhelm List and Others, 
op. cit., p. 84. ; 
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act occurred may be the only link which can be established between the 
act and the reprisal victims.”®? 


4. Requirenient of Proportionality in Reprisals 


There must be quantitative as well as qualitative limits on reprisals, but 
what are they? Both the American Rules of Land Warfare and the British 
Manual of Military Law provide that reprisals must not be excessive or 
exceed the degree of violation committed by the enemy.” There is a clear 
decision on what constitutes excessive reprisals in the Trial of Wilhelm List 
and Others. On September 16, 1941, Field Marshal Keitel, Chief of the 
High Command of the Armed Forces, issued an order containing the fol- 
lowing directive: 


In such a case [opposition to the German authorities in occupied 
countries! the death penalty for 50 to 100 communists must be in 
general deemed appropriate as stetaliation for the life of a German 
soldier.”® . 


The judgment in the List case condemned the reprisals taken under the 
authority of the Keitel order as ‘‘clearly excessive.” "° Nevertheless, the 
wording of the judgment in the List case seems to be open to the view 
that certain circumstances might justify reprisals exceeding the damage 
inflicted by the original offense.® The Tribunal declared, however, that 


76 The problem of estaklishing a connection between the victim of reprisals and the 
illegal act giving rise to the reprisals has sometimes been discussed by reference to Art. 
50 of the Hague Regulations despite the fact that Art. 50 was intended to be inap- 
plicable to reprisals (supra, note 6). See the Einsatzgruppen Case, Trial of War 
Criminals, Vol. 4 (1949), pp. 493-494. Thus American and British military rules 
confirm that Art. 50 was intended to have no application to reprisals. See the American 
Rules of Land Warfare, og. cit., p. 86, par. 344, and the British Manual of Military Law, 
op. cit., p. 85, note 2. Note the discussion of this point in the ‘‘Notes’’ to the Trial 
of Wilhelm List, op. cit., p. 88. 

77 See American Rules of Land Warfare, op. cit, p. 90, par. 358(e), and British 
Manual of Military Law, ep. cit., p. 86, par. 459. 

78 Trial of Wilhelm List and Others, op. cit., p. 39. General Keitel’s testimony in 
the German High Command Trial indicated that when the above orders were first drawn 
up the ratios were 5-10 tc one, but that Hitler changed the numbers from 5-10 to 50~ 
‘100. Trial of the German High Command, op. cit., p. 39. See also the orders of 
General Boehme, ibid., of General Kuntze, ibid., p. 41,.and of General Rendulie, ibid. 
p. 44. 

79 Trial of Wilhelm List and Others, op. cit, p. 65. . 

80 Seo Trial of Wilhelm List and Others, op. cit., p. 65. In the Trial of Hans Rauter; 
according to the ‘‘Notes on the Case,’’ the Netherlands Special Court ‘‘found that by 
killing several hostages at a time for the death of one member of the German au- 
thorities, he [General Rauter] had committed excessive reprisals in violation of the rule 
requiring due proportion.’’ ‘Trial of Hans Rauter, op. cit, p. 131. See also ibid., 
p. 103. This finding, which seems to be based upon the requirement. of a numerical 
equivalency between the reprisal and the offense, was not adopted by the Netherlands 
Special Court of Cassation in its review of the case, since the latter court concluded 
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any fixed ratio for the general application of automatic reprisals was 
unlawful: 


An order to take reprisals at an arbitrarily fixed ratio under any and 
all circumstances constitutes a violation of International Law.® 


It is difficult to draw a satisfactory rule from these authorities on how 
to fix the quantitative limits of reprisals. The difficulty is increased 
where the reprisals cannot be measured in the same terms as the offense. No 
rules have been suggested for quantitative limits on reprisals against prop- 
erty for offenses against the person or for limits on reprisals against the per- 
son for offenses against property. An example of the former is the reprisal 
system described in the Trial of Franz Holstein, according to which 
the Germans would burn down three farms for every German soldier who 
was killed and one farm for every German soldier wounded." An example 
of the latter is the reprisal order of General Lanz in Greece: 


On account of the repeated cable sabotage in the area of Arta: 30 
distinguished citizens (Greeks) from Arta, 10 distinguished citizens . 
(Greeks) from Filipias, are to be arrested and kept as hostages. The 
population is to be notified that for every further cable sabotage 10 
of these 40 hostages will be shot to death.** 
Perhaps at least the following rule should be adopted: When an offense 
has been committed against property and no injury to life or limb can be 
traced directly to such offense, then reprisals should be limited to property 
and not take the form of bodily harm. 


5, Requirements of Publication of the Execution of Reprisals 


The fact that one of the main objects of reprisals is deterrence from the 
repetition of illegal acts makes it essential that the reprisals be publicized 
if they are to be regarded as legitimate. So it was held in the Trial of 
Richard Bruns: 


Reprisals were generally understood to aim at changing the adversary’s 
conduct and forcing him to keep to the generally accepted rules of 





that the reprisals were illegal on different grounds. In the Trial of General von 
Mackensen and General Maelzer and the Trial of Albert Kesselring the question: was 
presented whether it was excessive to execute ten Italians for every German who was 
killed in the Rosella Street explosion. The defense argued that this ratio ‘‘was not 
excessive in view of the extremely dangerous situation, as Rome was only a few miles 
from the front line.’’ (Trial of General von Mackensen and General Maelzer, op. cit., 
`p. 6.) Although von Mackensen, Maelzer, and Kesselring were convicted, it is not 
certain whether the courts reached their conclusion on the ground that the reprisal ratio 
was excessive. Ibid., p. 7. 

81 See Trial of Wilhelm List and Others, p. 47. 

82 Trial of Franz Holstein, op. cit., p. 23. 

83 Trial of Wilhelm List and Others, op. cift., p. 48. 
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lawful warfare. If this aim were to be achieved, the reprisals must 
be made public and announced as such.** 


. In the Trial of Hans Rauter the two Netherlands courts which expressed 

opinions in the case both pointed out, in answer to the argument of the 
accused that his actions were justified as reprisals for violations of the 
Netherlands capitulation agreement, that the Germans had never made 
the agreement public or publicly sought to justify their actions by it, and 
so could not now be heard to say that they were relying upon it.* It was 
also held that public announcements on reprisals must be truthful.® 


Tur Geneva CONVENTIONS or 1949 


On August 12, 1949, four conventions were signed at Geneva which 
introduced significant changes in the law of war reprisals.” The four 
conventions are: Convention relative to the Treatment of Prisoners of 
War, Convention for the Amelioration of the Condition of the Wounded 
and Sick in Armed Forces in the Field, Convention for the Amelioration 
of the Condition of the Wounded, Sick and Shipwrecked Members of 
Armed Forces at Sea, and Convention relative to the Protection of 
Civilian Persons in Time of War. 

e 


I. THE GENEVA CONVENTION OF 1949 ON THE TREATMENT OF PRISONERS OF WAR 


The Geneva Convention of 1949 on the Treatment of Prisoners of War,’ 
is a revision of the 1929 convention of the same name,® and its provision on 
reprisals is practically identical to the one in the earlier agreement. At 
the Conference of Government Experts for the Study of the Conventions 
for the Protection of War Victims, which took place at Geneva in 1947, 
it was urged that this provision of the Convention of 1929 should be re- 
tained. The report said: 


The Commission recommended that this Section should be kept in 
its present form. 


84 Trial of Richard Bruns, op. cit., p. 22; see also p. 19. The Norwegian Lagmannsrett 
expressed the same opinion in the Trial of Gerhard Flesch. See Trial of Gerhard Flesch, 
op. cit., p. 115. 

83 Op. cit., p. 125. 86 Ibid., p. 104. 

87 For a general discussion of the conventions, see Gutteridge, British Year Book of 
International Law, Vol. 26 (1949), p. 294; De La Pradelle, Les Nouvelles Conventions 
de Genève (1951); Pictet, this JOURNAL, Vol. 45 (1951), p. 462; Yingling and Ginnane, 
ibid., Vol. 46 (1952), p. 393. See footnote 1 above. 

88 Cmd. 8033; Dept. of State Publication 3938, p. 84; Supplement to this JOURNAL, ` 
p. 119. 

s U. S. Treaty Series, No. 846; Cmd. 3941; this JOURNAL Supp.; Vol. 27 (1933), 
p. 59. 

20 Art, 2, Sec. 3 of the Convention of 1929 provided: ‘‘ Measures of reprisal against 
them are forbidden.’’ Pt. II, Art. 13, Bec. 3 of the Convention of 1949 PrOiaee 
tt Measures of reprisal against prisoners of war are prohibited.’? 
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When this principle was inserted in 1929, it was argued that in case 
of illegal acts connected with treatment of PW, reprisals or threats 
of reprisal were one of the only means of returning to normal state 
of affairs. This argument was finally rejected, in view of the impos- 
sibility of admitting that unoffending and defenceless men should be 
held indirectly responsible for acts committed 3y their home Govern- 
ments. 


The Commission shared this view, some delegations even recognized, 
on the grounds of their experience, that reprisals were useless in 
relation with PW treatment. The proposal made to list in this section 
certain forms of reprisal, such as handcutfing, holding up of mail, and 
so forth was not entertained, the present wording appearing adequate 
to prevent any kind of reprisals on any sort of pretext.* 


It should be noted that although the Convention of 1949 contains sub- 
stantially the same provision as the 1929 Convention, the.1949 Convention 
has the effect of prohibiting reprisals against a larger group because of 
its extension of the definition of ‘‘prisoners of war.*’ ?? 


I. THE GENEVA CONVENTION OF 19049 FOR THE AMELIORATION OF THE 
CONDITION OF THE WOUNDED AND SICK IN ARMED FORCES IN THE FIELD 


The Geneva Convention of 1949 for the Amelioration gf the Condition 
of the Wounded and Sick in Armed Forces in the Field °”? is a revision of 
the Geneva Convention of 1929 for the Relief of the Wounded and Sick of 
Armies in the Field.** The 1929 Convention conzained no provision on 
reprisals. In 1947 the Conference of Government Experts at Geneva 
recommended that a prohibition of reprisals be included in the revision 
of the convention, a suggestion which had been made by an earlier con- 
ference in 1937. As a result Chapter VIII, Article 46, of the convention 
provided: 


Reprisals against the wounded, sick, personnel, buildings or equip- 
ment, protected by the Convention are prohibited. 


Under Article 13 of the convention the protected persons are defined as 
wounded and sick who belong to substantially the same categories specified 


91 Report on the Work of the Conference of Government Experts for the Study of 
the Conventions for the Protection of War Victims (1947), p. 118. 

92 For the definition in the 1929 Convention, see Art. I thereof, which refers to the 
three articles of the Hague Convention of 1907. Tha definizion in the 1949 Convention 
is in Art. 4 thereof. 

93 Cmd. 8033; Dept. of State Publication 3938, p. 25. 

94 U. S, Treaty Series, No. 847; Cmd. 3940; this JOURNAL, Supp., Vol. 27 (1933), p. 43. 

25 See Report on the Work of the Conference of Government Experts for the Study of- 
the Conventions for the Protection of War Victims (1947), p. 59, and Report on the 
Work of the Preliminary Conference of National Red Cross Societies for the Study of 
the Conventions (1947), pp. 51-52. See also ‘‘Projets de Conventions Revisées ou 
Nouvelles Protégeant les Victimes de la Guerre,’’ 17th International Conference of the 
Red Cross (1948), p. 24. ` 
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in Article 4A of the 1949 Convention on the Treatment of Prisoners of 
War.” 


Il. THE GENEVA CONVENTION OF 1949 FOR THE AMELIORATION OF THE 
CONDITION OF THE WOUNDED, SICK AND SHIPWRECKED 
MEMBERS OF ARMED FORCES AT. SEA 


The Geneva Convention of 1949 for the Amelioration of the Condition of 
the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea °? 
is a revision of the Tenth Hague Convention for the Adaptation to Mari- 
time Warfare of the Principles of the Geneva Convention of 1906.%* 
Neither the Tenth Hague Convention nor the Geneva Convention of 1906 
had’ any provisions on reprisals. A provision on reprisals was suggested 
at the 17th International Conference of the Red Cross in 1948.°° Chapter 
VII, Article 47, of the 1949 Convention now provides: 


Reprisals against the wounded, sick and shipwrecked persons, the 
personnel, the vessels or the equipment protected by the Convention 
are prohibited. 
Article 18, where the protected persons are defined, like Article 13 of the 
Convention for the Amelioration of the Condition of the Wounded and 
Sick in ArmedeForces in the Field, covers substantially the same categories 
of persons specified in Article 4A of the 1949 Convention on the Treatment 
of Prisoners of War. 


IV. THE GENEVA CONVENTION OF 1949 RELATIVE TO THE PROTECTION OF 
-CIVILIAN PERSONS IN TIME OF WAR 


The fourth convention dealing with the law of: war reprisals is the 
> Geneva Convention of 1949 relative to the Protection of Civilian Persons 
in Time of War. As early as 1934 the International Committee of the 
Red Cross in its Tokyo Draft had begun to suggest limitations on the right 
to exercise reprisals and take hostages. In 1946 the Preliminary Con- ' 
ference of National Red Cross Societies meeting in Geneva reviewed the 
Tokyo Draft and endorsed the prohibition of all reprisals and collective 
punishments against civilian persons in occupied territory.°? In 1947 


96 See Final Record of the Diplomatie Conference of Geneva of 1949, Vol. II, p. 199. 

87 Cmd. 8033; Dept. of State Publication 3938, p. 55. 

38 Tenth Hague Convention, Cmd. 4175, this JOURNAL, Supp., Vol. 2 (1908), p. 153; ; 
Convention of 1906, Cmd. 3502, this JOURNAL, Supp., Vol. 1 (1907), p. 201. 

99 See ‘‘Projets de Conventions Revisées ou Nouvelles Protégeant les Victimes de la 
Guerre,’’ 17th International Conference of the Red Cross (1948), pp. 46-47. 

100 Cmd. 8033; Dept. of State Publication 3938, p. 163. 

101 Report of ‘the Conference of Government Experts for the Study of Conventions 
for the Protection of War Victims, Vol. TII (1947), p. 9. 

102 Report on the Work of the Preliminary Conference of National Red Cross 
Societies for the Study of the Conventions and Various Problems Relative to the Red 
Cross, Geneva, July 26-August 3, 1946 (1947), p. 96. 
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the Conference of Government Experts in dealing with the problem of 
the protection of civilians in time o2 war agreed with the recommenda- 
tions of the International Committee of the Red Cross that measures 
of reprisal and the taking of hostages should be prohibited? The next 
step was the 17th International Conference of the Red Cross in Stockholm, 
where a Draft Convention for the Protection of Civilian Persons in Time 
of War was drawn up embodying these proposals. 

The final produet of this series of international conferences, stretching 
over many years, was the Geneva Convention of 1949 relative to the 
Protection of Civilian Persons in Time of War, which provides in Part ITI, 
Section I, entitled ‘‘Provisions Common to the Territories of the Parties 
to the Conflict and to Occupied Territories,’’ that: 


Article 33: 


No protected person may be punished for an offence he or she has not 
personally committed. Collective penalties and likewise a measures 
of intimidation or of terrorism are prohibited. 


Pillage is prohibited. 


Reprisals against protected persons and their property are pro- 
hibited. 


Article 34: 
The taking of hostages is prohibited. 


V. THE SCOPE OF THE CONVENTIONS 


These four conventions constitute a significant step in the development 
of the law of war reprisals, for not only do they extend legal protection 
against reprisals, but what is perhaps even more important, they represent 
the first attempt in two decades to continue from the small beginning made 
in the Convention on the Treatment af Prisoners of War in 1929 to clarify 
the law on war reprisals through international agreement, and by means 
of outlawing rather than attempting to regulate the practice. The con- 
ventions thus raise two chief questicns: first, regarding their scope, and 
second, regarding the precise effect of their attempt to abolish reprisals 
insofar as they are applicable. 

It cannot be said that the three conventions on prisoners of war and 
the wounded, sick and shipwrecked members of the armed forces mark 


103 Report on the Work of the Conference cf Government Experts for the Study of 
the Conventions for the Protection of War Victims (1947), pp. 275-276. See also 
Annex D on Regulations relative to Civiliax War Internees (CWI), Art. 2. 

104 ‘í Protected persons’? are defined in Art. 4, Art. 13 of Pt. II provides: ‘*The pro- 
visions of Part II cover the whole of the populations of the countries in-conflict, without 
any adverse distinction based, in particular, on race, nationality, religion or political 
opinicn, and are intended to alleviate the sufferings caused by war.’?’ 
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any far-reaching extension of the prohibition of reprisals. The Convention 
of 1949 on the Treatment of Prisoners of War merely repeats the provision 
on reprisals in the Convention of 1929 and enlarges the definition of prison- 
ers of war. The Conventions of 1949 for the Amelioration of the Condition 
of the Wounded and Sick in Armed Forces in the Field and of the 
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea 
broaden this prohibition of reprisals to include members of the armed 
forces, who, although they are not prisoners of war, are, like them, helpless 
and éxposed to the enemy. 

On the other hang, the effect of the Convention on the Protection of 
Civilian Persons in Time of War is to outlaw some of the most important 
forms of reprisals which have been used up to this time, including those 
forms of reprisals for which rules of control were so laboriously formulated 
in the war crimes trials. With the exception of the population of non- 
adhering states and of neutral and co-belligerent states maintaining 
diplomatic representation with the state in control of the potential victim, 
every person in territories of the parties to the conflict or in occupied , 
territories who, in case of conflict or occupation, finds himself in the hands 
of a Power other than his own, is legally immunized from reprisals both 
as to his person and his property. 

By no means, however, does the convention abolish all forms of reprisals 
against civilian persons. First, it applies only to ‘‘Territories of the 
Parties to the Conflict and to Occupied Territories’ but not to the open 
sea. The possession of the nationality of the Power in control of the 
potential victim deprives the latter of his status as a ‘‘protected person.” 
Furthermore, the limitation of the exemption to those who are ‘‘in the 
hands of” a Power not his own, however broadly interpreted, leaves wide 
seope for the variety of reprisals which are-not dependent on physical 
control over the potential victim, but can be carried out from great dis- 
tances through all the devices of modern technological warfare. 


VI. THE EFFECT OF THE CONVENTIONS 


The. next question is the effect of their prohibition of reprisals within 
the area which they cover. It is to be noted that the language of all four 
provisions on reprisals is practically identical. ‘ They say that ‘‘reprisals’’ 
or ‘‘measures of reprisal’’ are ‘‘prohibited.’? What is the precise mean- 
ing of this proscription? Is it merely another rule in the international 


105 An additional point about the applicability of the Convention on Civilian Persons 
arose at the Geneva Conference in connection with state property. The Soviet delegate 
felt that state property skould be protected against reprisals, but the American delegate 
believed that this would cepen the way to abuses. See Art. 30 of the Draft Convention 
for the Protection of Civilian Persons in Time of War as Amended and Approved by 
the 17th International Red Cross Conference, and Final Record of the Diplomatic 
Conference of Geneva of 1949, Vol. IT (1949), pp. 648-651. - 
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law of warfare which is itself open tc exception by way of reprisals or 
does it ban reprisals altogether insofar as it applies? It is clear that the 
former interpretation renders the provision completely futile and cannot 
have been intended. To say that a rule prohibiting reprisals is open to 
exception by way of reprisals is simply to repeat the existing law, a 
result which was obviously not what tare drafters of the conventions had 
in mind. 

It might be argued that the prohibition of reprisals applies only to the 
use of the specified types of reprisals against general violations of the 
laws of war, but that when another Power violates the prohibition itself 
by doing the specifically forbidden acts, then this justifies reprisals in 
kind. It is submitted that this view is also untenable. Not only does a ` 
literal reading of the prohibitions leave no room for exceptions, but the 
history of the provisions also shows that their object was to prevent 
reprisals against the enumerated categcries of persons and property under 
all conditions.°* Furthermore, it was held in the Dostler case that the 
Geneva Convention of 1929 made all reprisals against prisoners of war 
illegitimate, even when they were alleged to be reprisals in kind.” The 
slight difference in the wording of the Convention of 1929, which stated 
that reprisals were ‘‘forbidden’’ retker than ‘‘prchibited,’’ would not 
afford any basis for distinction betwean it and the Convention of 1949. 
Consequently the Conventions of 1949 must be held to admit of no excep- 
tion by way of reprisals. 


CONCLUSION 


The development of the law of war reprisals in the war crimes trials 
illustrates the very great difficulty involved in attempting to formulate 
and apply rules which will permit the successful use, but not the abuse, 
of reprisals in warfare. Even apart from the few rules which may not 
be entirely'sound, the general body of law on war reprisals evolved from 
the trials provides no more than a rough check against the obvious excesses 
perpetrated in the name of reprisals. Furthermore, it seems that this 
must necessarily be so, due to the flexible manner in which most of the 
rules must be stated in order that they may be applicable in widely varying 
and unforeseeable types of situations. The resulting uncertainty is far 
from beneficial to the object of maintaining minimum standards of conduct 
in war. , f 

It cannot be immediately concluded, however, that the complete prohibi- 
tion of reprisals is the logical solution to the problem. Despite the fact 
that they are subject to abuse, war reprisals may perform an extremely 
valuable function. How successfully they do so on the whole, it is un- 


108 See supra, footnote 91 and text concerning the Convention of 1949 on the Treat- 
mont of Prisoners of War. Note the similar wording of the other 1949 conventions. 


107 See supra, p. 601. 
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fortunately impossible to say. Nevertheless, the basic hypothesis of the 
theory that war reprisals should be completely outlawed, namely, that 
in general they are more a threat than a protection to the laws of war, can- 
not be maintained with certainty. Indeed, it is questionable whether 
would-be violators of the laws of war are likely to be deterred by the re- 
moval of the legal justification for their acts which the doctrine of reprisals 
may seem heretofore to have supplied. The greatest abuses in connection 
with reprisals have been caused by deliberate disregard for the law 
rather than by legitimate doubts about what the law would permit and 
what it would forbid. Thus it may fairly be asked whether the prohibi- 
tion of reprisals, rather than their use, does not to some ‘extent weaken the 
efficacy of the laws of war by relieving potential war criminals from the 
fear of reprisals, although in no way diminishing the likelihood that they 
‘themselves will commit violations of the laws of war. 

It is true that if reprisals were prohibited, the prospect of eventual 
retribution by trial and punishment might deter some who would other- 
wise seek to use the law of reprisals as a legal excuse for their misdeeds. 
Only in this measure, and it is speculative, would the prohibition of 
reprisals serve as a real deterrent to violation of the laws of war. But the 
rules regulating reprisals also provide a deterrent, not only through 
trial and punishment of war criminals, but by prompt retaliation during 
the course of conflict, when retaliation or the threat of retaliation is likely 
to be more effective, since it can be almost immediate and is not dependent 
upon the many contingencies involved in the trial and punishment of war 
criminals. In short, while the law would be clearer if reprisals were 
prohibited, there is good reason to believe that it would also be much less 
effective in fulfilling its function of providing minimum standards of 
conduct in war. 

On the other hand, it cannot be concluded that there should be no 
prohibitions on the use of reprisals. By banning certain kinds‘of reprisals . 
and yet allowing others, it is possible to establish clear and inviolable 
standards of protection for selected categories of war victims without 
taking the risky.step of abandoning the protection afforded .by reprisals. 
It would seem to be a desirable policy to prohibit reprisals in as many 
cases as feasible without endangering the effective use of reprisals as a 
sanction against violations of the rules of war. 

The major question is how to decide which reprisals to prohibit and 
which to allow. To prohibit a particular kind of reprisal is to renounce 

. the sanction of such an act against violations of the laws of war. Thus 
prohibition of a particular form of reprisal should be based on the deci- 
sion that (1) the reprisal is unlikely to have any deterrent effect upon 
the enemy and so may be dispensed with, or (2) regardless of the efficacy 
of the reprisal, it can be dispensed with because other reprisals may be 
relied upon to produce the requisite deterrent effect, especially when the 
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reprisal in question is particularly offensive to humane principles. It 
should be noted that, however inhuman they may seem, certain forms of 
-reprisals may have to be reserved tc meet the threat of various kinds of 
. Violations of the laws of war against which other reprisals are inadequate. 

It is by these standards that the prchibitions of reprisals in the Geneva 
Conventions of 1949 should be judged. The prohibitions of reprisals 
against prisoners of war and wounded, sick, and shipwrecked members 
of armed forces are desirable becacse they afford increased legal protection 
to these classes of war victims without interfering with the general func- 
tion of war reprisals. Experience has Jemonstrated that reprisals against 
prisoners of war ‘are by no means incispensable and there is no reason 
to believe that the case is different for wounded, sick, and shipwrecked 
members of armed forces. The prohibition of reprisals against ‘‘protected 
persons’’ in the Convention on Civilian Persons, however, is of more 
doubtful merit. In prohibiting almost all reprisals against civilian per- 
sons in occupied areas, it could create grave difficulties for an occupying 
Power. Under circumstances of w-despread and active resistance, an 
occupant may find the prohibition almost impossible to observe, for re- 
prisals or the threat of reprisals azainst the local civilian population may 
be a vital measure in maintaining order among a hostile civilian popula- 
tion. The resort to reprisals agairst civilians by the British forces during 
the current war in Malaya,’ despite Great Britain’s signature of the 
Geneva Convention, affords powerful 2vidence of the compelling need to use 
such reprisals at least to a limitel degree in certain types of situations. 
For this reason it is suggested that tke blanket abolition of reprisals in 
the Geneva Convention on Civilian Persons may need to be reconsidered 
and that the rules which were developed in the war crimes trials may be 
useful in establishing a sounder kasis for the regulation of war reprisals 
against civilians, ` 


108 See Parliamentary Debates (Hansard), Vol. 499 (1951-1952), pp. 1453-1455; 
Vol. 501 (1951-1952), pp. 1845-1347. Cnesrning collective punishments in Kenya, 
see ibid, Vol. 501, pp. 1840-1341; Vo. £08 (1952-1953), pp. 1554, 53-54 (written 
answers). 
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HISTORICAL BACKGROUND 


Expropriation of property belonging to aliens in foreign countries was 
unusual prior to World War I. Occasional cases could be found, but such 
expropriation was always restricted to one or a few owners of property 
who, for various reasons, came into conflict with a foreign government. 
Wholesale expropriation of foreign-owned property began on a moderate 
scale in Mexico in 1915, and was later expanded in that country. Expro- 
priation of all kinds of property, including foreign property, was introduced 
by Soviet Russia after the 1917 revolution.” After World War I some East- 
ern European countries, such as Poland, Rumania, Czechoslovakia, and 
Yugoslavia, began to expropriate the large agrarian estates of the former 
German, Austrian, and Hungarian nobility and other rich landowners. 
These expropriations were, by the terms of the agrarian reform laws, based 
upon compensation to be paid by the respective states.® 

After World War I the Eastern European countries came under Cont 
munist domination, and direct or indirect influence of the Soviet Union. 
Major portions of their economy were expropriated at an early stage. 
These expropriation measures included various types: (a) outright con- 
fiscation by administrative or judicial decrees without any compensation; 
(b) nationalization by legislative acts, with or without compensation to 
the owners; (c) state administration of private property whereby the 
nominal title remained in the owner; (d) restrictions as to the sale of 
property, so that the owner could enjoy it, but not sell, mortgage, or 
otherwise dispose of it; (e) expropriations in the nature of condemna- 
tion proceedings, allegedly in the public interest; (f) ‘‘ voluntary surren- 
dering’’ of real property by the landowners into collectives or co-opera- 


* The opinions expressed in this article are those of the writer and are not necessarily 
those of the International Claims Commission or of the Department of State. 

1 Hackworth, Digest of International Law, Vol. ITT, p. 655. 

2 Gsovski, Soviet Civil Law, Vol. I, pp. 10-21. 

3 Doman, ‘‘Postwar Nationalization of Foreign Property in Hurope,’’ 48 Columbia 
Law Review 1125 et seg. 
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tives, which surrender did not abolish the title to the owners’ property, 
but for all practical purposes brougat it under the control of the goverii- 
ment; (g) various restrictions as to personal property, especially as to 
the collection of bank deposits, and bonds, income from securities, and 
the like. 

The common pattern of all these seizures is that certain properties were 
taken without compensation, as a punishment for alleged wrongdoings of 
the owners. In most Communist countries this is called ‘‘confiscation.’’ 
Other properties were transferred to state ownership, either without any 
compensation or with the promise of some compensation in the future, with 
the intent to promote the planned economy of socialism; this type is called 
“nationalization.” Tha distinction between confiscation and nationaliza- 
tion is that the former is a punitive measure, whereas the latter follows. 
from a general legislative action not -ntended to punish openly and directly 
any particular person or group of persons. ‘‘Collectivization’’ is the allo- 
cation of private land into collective farms or co-operatives owned by the 
government. The procadure of taking property in the nature of condem- 
nation. is called ‘‘expropriation’’ in these countries. However, for the pur- 
poses of this study expropriation includes all kind of property seizures, 
including those just mentioned, as well as some other types of a more indi- 
vidual and elaborate nature, such as measures of agrarian reform, confisca- 
tory tax assessments, ete. 

All these types of expropriation eventually were legalized by legislative 
action. After 1917 the Soviet Union nationalized or collectivized the ma- 
jor part of real as well as business property, leaving only limited real and — 
personal property in private ownership.* The Communist-dominated coun- 
tries of Eastern Europe thus far have nationalized business property, 
the larger farms and forest estates, and the residential buildings formerly 
built for income purposes. Small 7arms were left in private ownership, 
even though under great restrictions. Dwellings also were left in private 
property, if they were sed by the cwners theraselves. 

The legislative actions are included in many laws, decrees, resolutions, 
and ordinances of the respective governments. The more important laws 
upon which the expropriations were based, were enacted between 1944 and 
` 1949 by the governments of Czechceslovakia, Poland, Hungary, Rumania, 
Yugoslavia and Bulgaria. 

The United States Government b7 diplomato action insisted upon com- 
pensation for expropriated property of United States citizens in all of the 
mentioned countries. This action has been without result thus far, except 
with respect to Yugoslavia. Negotietions were initiated between the United 
‘States and Yugoslavia and ended in an agreement between the two govern- 

ments. 


t Gsovski, op. cit., pp. 555-592. 
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THE SETTLEMENT WITH YUGOSLAVIA 


The Federal Reserve Bank in New York held frozen assets in gold amount- 
ing to almost $47,000,000 in the name and for the account of the Govern- 
ment of Yugoslavia after World War II. The United States Government 
was not willing to unfreeze these assets until Yugoslavia agreed to pay an 
adequate compensation for American property taken for nationalization 
and other purposes in that country. The discussions began in May, 1947, 
at the Department of State in Washington between a special mission of the 
Yugoslav Government and representatives of the State Department. An 
agreement was finally signed on July 19, 1948. The Yugoslav Government 
agreed to pay to the United States the sum of $17,000,000 in full settlement 
for American property expropriated in Yugoslavia. The United States 
Government agreed to unfreeze the Yugoslav assets in the United States, , 
including the $47,000,000 in gold held at the Federal Reserve Bank. In 
making the agreed lump-sum payment of $17,000,000 the Yugoslav Gov- 
ernment has been discharged of its obligation under international law to 
make compensation for the expropriation of American property in Yugo- 
slavia.’ l 

The Yugoslav Claims Agreement of July 19, 1948," provides, among other 
things, that any money left over after all awards have been made and the 
expenses of adjudication paid shall be returned to Yugoslavia (Article 1). 
The claims are confined to those involving property, rights, and interests 
which at the time of nationalization or other taking were directly or indi- 
rectly owned by a United States national, or by a United States corporation 
whose outstanding securities were in American ownership by at least 20 
percent (Article 2). Persons who acquired United States nationality after 
the nationalization must settle their claims with Yugoslavia directly (Arti- 
cle 3). Yugoslavia recognized the obligations of nationalized enterprises 
as successors to the debts incurred to the benefit of such enterprises, but 
debts which are the basis of claims settled in pursuance of the Agreement 
will be regarded as settled (Article 4). The distribution of the fund among 
claimants is made a concern of the United States alone and findings of the 
agency to be set up for that purpose are final (Article 8). Yugoslavia obli- 
gated herself to furnish the United States, on request, all information and 
documents necessary to settle the individual claims. The United States is 
obligated to furnish to the Yugoslav Government certified copies of the de- 
cisions regarding the adjudication of claims. Yugoslavia is authorized to 
file briefs as amicus curiae with the consent of the American agency ( Arti- 
ele 9). 

On August 21, 1948, the Yugoslav Government paid the agreed amount 


` 8 Report No. 800, Senate Foreign Relations Comms 81st Cong., Ist Sess., July 28, 
1949, p. 3 et seq. 


6 Department of State Publication No. 3307, Washington, 1948, 62 Stat. 2658 et seq. 
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of $17,000,000 to the Secretary of State. This sum was deposited with the 
Treasury of the United States as a trast fund to be paid out to the respec- 
tive claimants under the Agreement.” 

American nationals were precluded from seeking compensation under the 
Yugoslav laws from the Governmens of Yugoslavia, if their claims fell 
within the purview of the Agreement. Therefore, it became necessary for 
the American Government to provice for an agency which would have 
authority to adjudicate the claims against the $17,000,000 fund. 


THE ESTABLISHMENT OF THE ADJUDICATING AGENCY 


A bill was introduced in both Houses of Congress in 1949 to establish in 
the Department of State a three-man commission to be known as the Inter- 
national Claims Commission of the United States. This Commission was 
to have jurisdiction in determining zhe final disposition of claims of the 
United States Government and of United States nationals against foreign 
governments out of lump-sum settlement agreements made by the United 
States Government. The Commission was set up to examine and adjudi- 
eate (1) claims arising out of the Yugoslav Claims Agreement of 1948 and 
(2) claims arising out of future lump-sum agreements between the United 
States and foreign countries. The bill provided the mechanism and the 
procedure for the apportionment among claimants of the money the United 
States had received from Yugoslavia, and of money it may receive, in the 
future, from other foreign countries. The bill became law on March 10, 
1950.8 It is known as the ‘‘Internat:onal Claims Settlement Act of 1949”? 
and is hereinafter referred to.as the “Act.” It contains the following ma- 
jor provisions: 

The International Claims Commission of the United States (hereinafter 
referred to as the ‘‘Commission’’) is composed of three persons, appointed 
by the President by and with the advice and consent of the Senate. One 
member shall be designated Chairman by the President. Two members 
constitute a quorum for the transaction of business. Under the Act, the 
President may fix a termination date for the authority of the Commission, 
and the terms of office of its members. The Secretary of State may remove 
any member, upon notice and hearing, for neglect oz duty, or malfeasance 
in office, but for no other cause (Section 3 of the Act). 

The Commission renders final decisions with respect to claims of the 
United States Government and of United States nationals included within 
the terms of the Yugoslav or any future claims agreements between the 
United States and a foreign government providing for a settlement of claims 

T Senate Report No. 800, supra. 


8 Public Law 455, 81st Cong., 64 Stat. 12, 22 U.S.C. 1621, published in this JOURNAL, 
Supp., Vol. 45 (1981) , pp. 58-66. 
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arising out of the nationalization or taking of property (Sec. 4(a) of the 
Act). ; l 

The principal office of the Commission is in Washington, D. C. The Com- 
mission was to complete its affairs under the Yugoslav Claims “Agreement 
not later than March 10, 1954. However, the life of the Commission is not 
limited nor is its authority restricted to the adjudication of Yugoslav claims, 
but it may act under future agreements which may be effected under the 
provisions of the Act (Secs. 3(b) and 6 of the Act). 

In the decision of claims the.Commission shall apply, in the order pre- 
sented: (1) the provisions of the applicable claims agreement, and (2) the 
applicable principles of international law, justice and equity. Each de- 
cision by the Commission shall be by majority vote, and shall state the. rea- 
sons for such decisions. It constitutes a full and final disposition of the 
ease in which the decision is rendered (Sec. 4(a) and (b) of the Act). 

Any claimant whose claim is fully or partly denied, is entitled to a hear- 
ing before the Commission. Upon such hearing, the Commission may af- 
firm, modify, or revise its former action. Such action of the Commission 
after a hearing shall be final and conclusive and.shall not be subject to 
review by the Secretary of State or any other official, department, agency, ` 
or establishment of the United States, or by any court by mandamus or 
other procedure ¢Sec. 4(h) of the Act). : 

The Act contains numerous provisions for the procedure of the Commis- 
sion with respect to witnesses, subpoena powers, the taking of testimony by 
deposition and the representation of claimants by attorneys (Sec. 4(¢), (d) 
and (f) of the Act). Except as otherwise specifically provided by the Act, 
the Commission shall comply with the provisions of the Administrative Pro- 
cedure Act of 1946 (Sec. 4(j) of the Act). 

The awards are being paid by the Secretary of the Treasury out of the 
funds created for the purpose of settlement of claims. Payments are made 
in full, if the principal of the award is $1,000 or Jess. Otherwise, an amount 
of $1,000 is paid on account of each award of more than $1,000. Additional 
payments can be made from time to time in ratable proportions until the 
award is paid in full. From each payment, however, an amount of 3 per- 
cent shall be deducted as reimbursement for the expenses incurred by the 
United States (Sees. 7(b) and 8(e) of the Act). This expense amount was 
raised to 5 percent by a 1953 amendment to the Act. 

It may be noted that this Act followed in many features and provisions 
the Settlement of Mexican Claims Act of 1942,° which established another 
domestic agency for the settlement of international claims. Under this Act 
a Commission was established for the purpose of adjudicating the claims of 
American nationals and apportioning the lump sum paid by Mexico to the 
United States for this purpose. The American-Mexican Claims Commission 
functioned from April 5, 1943, to April 4, 1947. 


9 Public Law 814, 77th Cong., approved Dec. 18, 1942. 


a 
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THE SETTLEMENT WITH PANAMA 


Prior to 1931 a group of United States citizens acquired portions of a 
large tract of land in the Republic of Panama, known as ‘‘EI Encanto.’’ 
A decision of the Supreme Court of Panama of Oztober 20, 1931, ordered 
the annulment of all the private titles to the tract in question. The United 
States Government contended that this constituted illegal confiscation of 
private property acquired in good faith by American citizens, and resulted 
in a gross denial of justice. Under the Convention between the United 
States and Panama of July 28, 1926, 2 Mixed American and Panamanian 
General Claims Commission was established. The Commission handed 
down a decision dated June 27, 1933, to the effect that it had no jurisdic- 
tion to entertain the ‘‘El Encanto” claims, because the claims arose after 
the date of ratifications of the Convention of July 28, 1926. The Commis- 
sion did not go into the merits of the claims, which remained unsettled.’® 

A. new Claims Convention between the United States and Panama was 
signed on January 26, 1950, and ratifications exchanged on October 11, 
1950, when the convention entered into force. The Government of the 
Republic of Panama agreed to pay to the Government of the United States 
a sum of $400,000 with respect to property losses suffered by nationals of 
the United States in relation to the ‘‘E] Encanto” lands {Article II of the 
convention). The individual claims shall be finally adjudicated by an 
American agency. If, upon such adjudication, such agency shall find that 
the sum of $400,000 is in excess of the total sum cf the claims determined 
to be valid, plus the cost of-adjudication, not borne by the claimants, the 
United States Government shall return such excess to the Government of 
Panama (Article IV of the Convention). Panama undertook to deliver to 
the United States Government any documents in its possession which may 
have a bearing upon the merits of the individual claims (Article va of 
the convention). 

In the meantime, the Tnternational Claims Commission had been set up 
by the United States Government as an agency for the adjudication of 
claims under lump-sum payment agreements for nationalized property. 
. The convention with Panama became effective on October 11, 1950, and 
under the provisions of Sec. 4(a) of the Act, the International Claims 
Commission took jurisdiction of the settlement of these claims against the 
Republic of Panama. 


ORGANIZATION OF THE COMMISSION 


The Commissioners were appointed on August 28, 1950. Josiah Marvel, 
Jr., former Ambassador of the United States to Denmark, was designated 


10 See Bert L. Hunt, American and Panamanian General Claims Arbitration, Report, 
1934, pp. 573-578. 
111 U. 8. Treaties 685, published in this JOURNAL, Supp., Vol, 45 (1951), pp. 98-96. 
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Chairman, and Raymond S. McKeough, former Congressman from Illinois 

and Roy G. Baker, of the Bar of the State of Texas, were appointed as the 

two other members. Under the Description of Organization” the Com- 

mission had the following offices: Office of the Executive Director, General 

Counsel, Solicitor of the Commission, Valuation and Investigation Division 
and a Field Branch Office in Belgrade, Yugoslavia. 

The Commission acted mainly on the recommendations of the Solicitor, 
who in turn relied on the reports and information gathered directly or- 
through co-operation of the Government of Yugoslavia by the Field Branch 
Office in Belgrade. 

The entire staff of the Commission consisted of some 25 persons, which 
number was gradually reduced to less than 20. Towards the end of the 
period under discussion (June, 1953), the number of attorneys employed 
by the Commission both in Washington’ and Belgrade was eight. This 
small group was in charge of the entire work of the Commission. They 
were responsible for analyzing and examining all claims, initiating investi- 
gations, making recommendations to the Commission, serving as adversaries 
to the claimants in all hearings before the Commission, and gathering evi- 
dence and information regarding the ownership and valuation of the prop- 
erty involved. They were also responsible for the evaluation of the infor- 
mation submitted by the claimants and by the foreign government. In 
addition, the legal staff performed also a considerable number of duties 
which normally would be carried on by administrative assistants. 


? 
PROCEEDINGS BEFORE THE COMMISSION 


The Commission published its Rules of Practice and Procedure on De- 
cember 9, 1950. These rules were amended on October 29, 1951, and 
re-published on November 1, 1951.17 Among other things, these rules 
contaihed the following more significant provisions.: 

A claim must be signed and verified by the claimant (Sec. 300.8). The 
proceedings may be initiated by the Solicitor by submission of a written 
recommendation for the approval or denial of a claim. The Commission 
may allow or deny such a claim. by a proposed decision or set the claim for 
a hearing (Sec. 300.16). Any claimant whose claim is denied, or approved | 
` for less than the full amount, is entitled to a hearing before the Commis- 
sion, upon filing a request. If there is no request for a hearing, the pro- 
posed decision becomes a full and final disposition of the ease (Sec. 300.17). 

At any time prior to hearing, a pre-hearing conference may be set at the 
request of the claimant, or of the Solicitor, or by order of the Commission. 
Such a conference may consider, among other things, simplification of the 
issues and any matter which would tend to expedite the proceedings. Stip- 


12 Public Notice No. 65 of the Department of Rtate, Oct. 24, 1950, 15 Fed. Reg. 7215. 
1815 Fed. Reg. 8734; 16 Fed. Reg. 11102. 
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ulations and admissions of fact shall be made part of the record of the 
proceeding (Sec. 300.19). 

At the hearing, the claimant is the moving party and has the burden of 
proof in all issues involved. The rules contain detailed provisions for the 
examination of witnesses, for testimony taken by depositions and for the 
issuance of subpoenas (Sec. 300.20, 21 and 22). At the close of the hear- 
ing, the Commission may, upon request, fix a time for oral argument and 
permit the filing of briefs and reply briefs. In the proceedings under the 
Yugoslav Claims Agreement, the Government of Yugoslavia is entitled to 
file briefs as amicus curiae, upon leave granted (Sees. 200.25 and 301.5). 
Thereupon the Commission makes a final decision which constitutes a full 
and final disposition of the case (Sec. 300.26). 

The deadline for filing Yugoslav claims was fixed by the rules at June 
80, 1951, and for the Panamanian claims at February 29, 1952, which date 
was later extended until August 4, 1952 (Secs. 301.3 and 302.3). However, 
individual extensions for the filing cf claims were granted frequently. 
During the pericd under discussion (1950-1953) 1,547 claims were filed 
under the Yugoslav Claims Agreemeni and 67 under the Panama Claims 
Convention. The total amount of all Yugoslav claims exceeded $150,000,000 
while the total sum of the Panamanian claims amounted to approximately 
$1,500,000. y i 

The Commission rendered decisions in 645 Yugoslav claims. Some of 
these decisions have not become final, because hearing proceedings have 
been requested or were already in progress. Of the 645 decisions, awards 
or proposed awards have been entered for 145 claims totalling approxi- 
mately $750,000. The other 500 decisions are denials or proposed denials 
covering roughly $30,000,000. Statistics showed the awards to represent 
approximately 30% of the original claims. Altogether, the Commission 
has disposed by awards or denials, and by proposed awards or denials, o? 
claims totaling approximately $32,500,000. Some claims have been only 
partly decided, and a remaining portion has been left for later considera- 
tion. It can be said that in almost three years of its existence the Com- 
mission has accomplished approximately one-third of the work under the 
Yugoslav Claims Agreement. It was originally estimated that the Com- 
mission would require four years to fulfill its mission (Sec. 6 of the Act). 
The fact that the Commission accomplished relatively so little during the 
nearly three years of operation brought the Commission under heavy at- 
tack from critical claimants and from the Administration itself, the details 
of which are discussed below. 

The Commission has not decided any of the Panamanian claims. All 
of the following references, therefore, are to claims under the Yugoslav 
Claims Agreement of 1948. They show the position taken by the Com- 
mission regarding certain problems and questions which had to be settled 
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in allowing or disallowing the claims. They are here published for the 
first time. 


ELIGIBLE CLAIMANTS 


The Commission decided in the Matter of the Claim of Dolores Moja 
Moore, Docket No. Y—910, Final Decision No. 2, April 16, 1952, that: 


the term ‘‘nationals of the United States’’ who can assert claims for 
property nationalized or otherwise taken by the Yugoslav Government 
is strictly limited, by the Agreement of July 19, 1948, to those who 
were nationals at the time of nationalization or other taking occurring 
between September 1, 1939 and July 19, 1948. This limitation ex- 
pressed in the Yugoslav Claims Agreement of 1948 conforms with 
international law and practice that an injury to an individual is an 
injury to the state of which he is a national. Thus the nationaliza- 
tion or other taking of property of a person who is not a citizen of the 
United States at the time of such taking could not constitute an injury 
to the United States warranting it to intervene in his behalf. 


In the Matter of the Claim of Westhold Corporation, Docket No. Y—1235, 
Proposed Decision No. 54, May 22, 1952, which became final without hear- 
ing proceedings, the Commission held that: 


it is apparent that a corporation is an eligible claimant only if (1) 
the corporation was organized under the laws of the United States, or 
state or other political entity thereof, and (2) twenty percent of the 
‘outstanding securities’’ of the corporation ‘was owned” by individ- 
ual nationals of the United States, directly or indirectly. As the 
claimant is a Delaware corporation, it satisfied the first condition above 
mentioned. If by the word ‘‘owned’’ is meant record or legal owner- 
ship, the claimant would satisfy the second condition, for well over 
twenty percent of the corporate stock—a class of outstanding securities 
—was registered in American citizens at all pertinent times. If, how- 
ever, the word ‘‘owned’’ means beneficial ownership, the corporation 
does not satisfy the second condition, for the entire beneficial owner- 
ship of its stock was in aliens at the time of the alleged nationalization 
or taking and at all times subsequent to December 1940. . . . In the 
report of the Senate Committee on Foreign Relations reporting out 
H.R. 4406 (Public Law 455), it is stated: ‘‘Under international law, 
governments have been known to espouse claims of their corporations, 
although all of the corporate stock be foreign held. This Government, 
in its negotiations with the Yugoslav Government, did not take this 
extreme position, being of the view that a substantial American bene- 
ficial interest should exist in an American juridical entity prior to 
espousal of the entity’s claim. It was agreed that this substantial inter- 
est would be ‘20 percent or more of any class of outstanding securities 
which were at such time (the time of the nationalization or other tak- 
ing of property) owned by individual nationals of the United States,’ 
It is conceivable that the remaining 80% might be held by foreign na- 
tionals, resident or nonresident in the United States’’ (Calendar No. 
810 Report No. 800, 81st Cong. 1st Sess. pp. 10 and 11). The conclu- 
sion therefore must be that the requirement as to twenty percent of 
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the stock ownership in American nationals was to assure a substantial 
American beneficial interest. . . . As it has not been shown that twenty 
percent of any class of the outstanding securities of the claimant cor- 
poration were beneficially owned by individual nationals of the United 
States at the time of nationalization or other taking of its property by 
the Government of Yugoslavia, this claim must be denied in whole. 


In the Matter of the Claim of Eva Popovich, Docket No. Y-579, in its ` 
Final Decision No. 342 of September 5, 1952, the Commission found that: 


the record shows that this claimant was born in Yugoslavia and ac- 
quired American nationality coincidentally with her husband on Feb- 
ruary 24, 1912; that such marriage was terminated on April 11, 1921; 
that claimant was married to an alien on July 13, 1922, thereby losing 
her American nationality, pursuant to provisions of Section 3 of the 
Act of March 2, 1907, which was then in force; that claimant regained 
American nationality on May 18, 1952 by naturalization. Thus it ap- 
pears that claimant was not a national of the United States between 
September 1, 19389 and July 19, 1948, and cannot assert a claim against 
the fund created by the Yugoslav Claims Agreement of 1948. The 
claim is denied in whole. 


In the Matter of the Claim of Arthur G. and Margaret Denes, Docket No. 
Y-272, in its Final Decision No. 355 of June 11, 1958, after hearing. pro- 
ceedings were completed, the Commission ruled: ° 


Both these claimants were borr. in Hungary and were citizens of that 
country. A certificate of naturalization was issued to claimant, Arthur 
G. Denes, on March 1, 1915. On December 18, 1926, the United States 
District Court, District of Minnesota, entered an order finding that 
claimant, Arthur G. Denes, at the time of filing his application for citi- 
zenship in the District Court for the State of Minnesota, in the County 
of Ramsey, at St: Paul, Minnesota, prior to March 1, 1915, did not in- 
tend to become a permanent citizen of the United States, and therefore 
ordered that the certificate of naturalization theretofore issued to claim- 
ant, Arthur G. Denes, be set asice and cancelled. We find that there- 
fore Arthur G. Denes remained an alien until he acquired American 
citizenship by naturalization om May 18, 1949.... As Arthur G. 
Denes was not a national of the United States at any time between 
September 1, 1939 and July 19, 1948, he is not eligible to assert a 
claim against the fund established by the Yugoslav Claims Agreement 
of 1948. With respect to claiment, Margaret Denes, we find a certifi- 
cate of citizenship was issued to her on May 19, 1947, on the basis that 
she derived citizenship of the United States on July 21, 1920, through 
marriage on that date, to Arthur G. Denes, who was naturalized as a 

_ United States citizen on Marzh 1, 1915, by the District Court at St. 
Paul, Minnesota. The case of Alfonso Battaglino v. George C. Mar- 
shall, Secretary of State (172 F2d. 2nd 979; certiorari denied 338 US 
829) is controlling upon this Commission. The Cireuit Court there 
held that when a naturalization is cancelled pursuant to the second 
paragraph of Section 15 of the Act of 1906, such cancellation makes 
the naturalization void and the certificate of naturalization a nullity 
ab initio, with the result that persons who claim or derive citizenship 
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through such naturalization, must be regarded as never having acquired 
American citizenship. We thus find that claimant, Margaret Denes, 
was not a national of the United States during the period September 1, 
1939 to July 19, 1948. . . . The claim is denied in whole. 


In the Matter of the Claim of Charles J. Neustadt, Docket No. Y-468, 
‘the claimant attempted to show that the property was taken from a trustee, 
and that the date of taking was not the date when the Yugoslav Govern- 
ment took the property from the trustee, but the date when the Yugoslav 
Government nationalized other similar property. In its Proposed Decision 
No. 481, dated January 27, 1958, affirmed, after hearing proceedings were 
completed, by Final Decision of April 29, 1953, the Commission held: 


Evidence before the Commission shows that the claimant became a 
citizen of the United States by naturalization on November 25, 1946. 
Evidence further shows that Wilhelm Nementz, in whose name the 
property was held, was arrested in May 1945 and all property regis- 
tered in his namə was confiscated on December 15, 1945. It thus ap- 
pears that at the time this property was confiscated, assuming that 
claimant was the real owner thereof, claimant was not a national of 
the United States. . . . The claim is denied in whole. 


These cases show that the Commission was strict in the interpretation of 
the citizenship requirements, but all these decisions are soundly based on 
the Agreement “as well as on international and domestic law. 


ELIGIBLE Cuams 


In the Matter of the Claim of Peter Boulanger, Docket No. Y-1056, in 
its Proposed Decision No. 18 of February 6, 1952, which became final with- - 
out hearing proceedings, the Commission found: i 


This claim seeks the recovery of 10,000 dollars, the asserted value of 
property alleged to have been taken by the Yugoslav Government. 
Evidence shows that the property was taken by the Yugoslav Govern- 
ment in 1945, at which time the property was owned by the parents of 
the claimant both of whom were citizens of Yugoslavia. The evidence 
further shows that claimant attempts to assert his claim on the theory 
that he inherited the parents’ claim in 1946... . To be eligible for 
compensation under the Yugoslav Claims Agreement of 1948, the owner 
of the property at the time between September 1, 1939 and July 19, 
1948 must have been a national of the United States. .. . As the own- 
ers of the property at the time of its taking were not nationals of the 
United States no claim for this property can be brought before this 
Commission. i 


This decision indicates that a claim which in its origin is a claim of Yugo- 
slav nationals cannot become an American claim through inheritance, even. 
though the heir was an American citizen at the time of taking. The con- 
trolling element is the nationality of the owner at the time of taking. 

In the Matter of the Claim of Elias Mann, Docket No. Y-324, in its Pro- 
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posed Decision No. 29 of May 6, 1952, which became final without hearing 
proceedings, and from which Commissioner Roy G. Baker dissented, the 
Commission stated : 


To be eligible to assert a claim against the fund established by the 
Yugoslav Claims Agreement of 1948, the nationalization of the prop- 
erty, subject of the claim, must have occurred between September 1, 
1939 and July 19, 1948. In his Statement of Claim this claimant as- 
serts that the property was nationalized on September 10, 1948, which, 
if true, would take it outside of the terms of the Agreement above men- 
tioned. By Article 3 of the Nationalization Act of April 28, 1948 (Of- 
ficial Gazette No. 36 of April 29, 1948), all real property owned by 
foreign citizens, with certain exceptions, is ‘‘nationalized and passes 
into state ownership on the day this Law becomes effective’ (under- 
scoring added). In Article 5 of this law it is stated: ‘‘This law be- 
comes effective when enacted by the People’s Assembly of the FPRY.’’ 
In the “Edict” prefacing the law it is stated that the law is ‘‘enacted 
by the Federal Council, and the People’s Council of the People’s As- 
sembly of the FPRY in its sessions of April 28, 1948.’’ The date of 
nationalization given by claimant is September 10, 1948, which is the 
date of the decision of the Municipal People’s Committee at Zagreb. 
As to the legal effect of this decision, reference is made to Articles IV, 
V and VII of the ‘‘Instructions for the Transfer of Ownership of Na- 
tionalized Real Property of Foreign Citizens, Foreign Institutions and 
Foreign Publie Persons or Legal Entities” (Official Gazette No. 53 of 
June 23, 1948). Article IV provides that the Executive Committee of 
the County or City (Local) People’s Committee shall, after notice 
of the existence of foreign-owned property, investigate to determine 
‘whether the property has been nationalized in accordance with the 
law of April 28, 1948.’’ After making findings the Committee ‘‘shall 
issue a decree which will confirm that the property has been national- 
ized’’ in acecrdance with the law of April 28, 1948. Article V refers 
to this ‘‘decision confirming the transfer of nationalized property into 
State ownership.” And Article VIII provides that the local Court 
shall record the ownership rights of the nationalized property on the 
basis of the Committee’s decision ‘‘by which it was confirmed that the 
nationalized property has passed into State ownership” (underscoring 
added). Accordingly we conclude that the real property of claimant 
was effectively nationalized on April 28, 1948, and only a procedural 
action in the nature of a confirmation was carried out on September 
10, 1948. i 


In the Matter of the Claim of Helen Plamenatz, Docket No. Y-1047, in 
its Decision No. 58 of May 27, 1952, affirmed by order of February 2, 1953, 
the Commission discusses a case in which the claimant stated that she ac- 
quired property by marriage under the community property laws of Cali- 
fornia. The Commission said: 


The evidence before the Commission shows that the claimant became 
a national of the United States on August 19, 1946, by naturalization. 
The evidence further shows that the claimant’s husband became a citi- 
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zen by naturalization on August 28, 1948. The record further shows 
that the property alleged to have been nationalized, was owned by the 
claimant’s husband. Although the claimant and her husband were 
married in 1946, such marriage under the Yugoslavian law did not 
vest in the claimant any rights and interests in and with respect to 
the property which is the subject of this claim. It is basic law that 
the incidence of ownership of real property is governed by the law of 
the place where the property is located. Thus, here there is no evi- 
dence that this claimant owned property which was nationalized or 
taken by the Yugcslav Government... . 


In the Matter of the Claim of Mary Rotter Gerrick, Docket No. Y-~269, 
in its Proposed Decision No. 291, dated July 80, 1952, which became final 
without hearing procéedings, and from which Commissioner Roy Q. Baker 
dissented, the Commission stated as follows: 


The question here presented is the determination of the date of tak- 
ing of the property by the Yugoslav Government. A similar question 
was considered by the Commission in the Matter of the Claim of ELIAS 
MANN (Docket No. Y-324). In that claim proceeding we pointed out 
that the effective date of the nationalization of real property under the 
Nationalization Law of April 28, 1948 (Official Gazette No. 36, of April 
29, 1948) was the date of that law, namely April 28, 1948, and that the 
subsequent action of the Municipal People’s Committee in ordering the 
transfer of the property in question to ‘‘People’s Common Property”? 
was procedural only and in the nature of confirmation of the action 
taken by the Law of April 28, 1948, and that the effective date of the 
nationalization was April 28, 1948. In this conclusion the dissenting 
opinion filed in the Matter of the Claim of ELIAS MANN concurred. 
We believe the same principle applies in this claim proceeding and that 
the date of February 6, 1945, established by the Law of July 31, 1946 

. is the date of taking of the property, and the the action of the Dis- 
trict Court of the City of Belgrade ordering the transfer of the prop- 
erty here involved to the ‘‘People’s Common Property” on April 14, 
1948 was merely procedural and in confirmation of the action of the 
State in taking over the property by decree of February 6, 1945. It 
thus appears that at the time of the taking of the property claimant’s 
sister, a‘national of Yugoslavia was the owner thereof. The claimant, 
not being the owner of the property at the time of taking by Yugo- 
slavia, cannot assert a claim against the fund established by the 
Yugoslav Claims Agreement of 1948. _ 


The dissenting opinion argued that the claimant acquired rights or in- 
terests in the property at the time of her sister’s death, at which time the 
property still was recorded in the sister’s name in the land registry books. 


The Government of Yugoslavia confiscated the property after the death of - l 


the claimant’s sister, but effective retroactively to the time prior to her 
death. The dissenting opinion maintained that retroactivity cannot go so 
far back as to nullify all the rights of the claimant who was to inherit her 
sister’s property. 
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In the Matter of the Claim of Alfred M. Stumer, Docket No. Y-594, in 
its Decision No. 386 of October 27, 1952, affirmed, after hearing proceed- 
Ings were completed, on April 29, 1953, the Commission stated: 


In September and October 1940C, claimant purchased 40,000 dinars 
in Switzerland, for which he paid 2,125 Swiss franes or $484.16... . 
The claimant’s loss, occasioned by his inability to exchange the bank- 
notes of the Kingdom of Yugoslavia purchased by him in Switzerland, 
results from the exchange controls and restrictions imposed by the 
Yugoslav Government. We have repeatedly held that the exercise of 
such exchange controls does not constitute a nationalization or other 
taking of property or of rights and interests in and with respect to 
property within the meaning of the Yugoslav Claims Agreement of 
1948 and the International Claims Settlement Act of 1949. 


In the Matter of the Claim of Madeline Berman, Docket No. Y—1597, in 
its Proposed Decision No. 426 of November 18, 1952, which became final 
without hearing proceedings, the Commission held: 


Evidence before the Commission shows that the property here in- 
volved consists ... of a parcel in the name of Gerta Lavecki, nee 
Lansman, wife of Pavel. The evidence further shows that an attempt 
was made to transfer this property z0 claimant py a deed made in New 
York and never recorded in Yugoslavia. This claimant, an American 
national, has failed to prove ownezship of this property as required 
by the Yugoslav Claims Agreement of 194€ and the International 
Claims Settlement Act of 1949, in that there is no evidence of com- 
pliance with a decree enacted July 19, 1946 regarding the acquisition 
of immovable property of foreign citizens (Official Gazette No. 68 of 
August 23, 1946), which provides, inter alia: (Article 1) “Al legal 
acts regarding transfer to foreign citizens, es’ well as legal acts re- 
garding leases of real estate to foreign citizens for more than five years 
are null and void if no approval is granted, and they shall become ef- 
fective on the day when such approval is granted.’’ In view of the 
failure of such proof, the claim is denied in whole. 


The preceding cases show that the Commission followed the principle 
that a claimant whose claim is based on real property, has to prove that 
he was the owner of record in the land registry books of Yugoslavia; other- 
wise the claim was not recognized. Transfers claimed to have been made 
in this country by deeds, not recorded in Yugoslavia, transfers made dur- 
ing the occupation or after the war without having been recorded, and 
transactions attempting to give beneficial ownership of real property to 
claimants were disallowed by the Commission. 

Considerable difficulties arose as a consequence oF the Yugoslav Nationali- 
zation Law as amended on April 28, 1948. According to the provisions of 
this law, all real property owned by foreign citizens and foreign legal 
entities was nationalized and passed into state ownership, with certain ex- 
ceptions. Many naturalized United Stetes citizens submitted claims to the 
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Commission on the ground that their real property was nationalized under 
the Law of April 28, 1948. The Yugoslav Government reported that in a . 
great number of these cases the property was not nationalized, in-spite of 
the fact that the owners are citizens of the United States, because these 
claimants are still considered Yugoslav citizens under Yugoslav law and 
not foreign citizens in Yugoslavia. Consequently, their property was de- 
clared ‘‘free.’’ 

‘The Commission stated its view in the Matter of the Claim of Angelina 
Evasovich Pobrica, Docket No. 967, Final Decision No. 454, June 25, 1953, 
which was rendered after hearing proceedings were completed: 


This claim is asserted on behalf of the Estate of Andrew Pobrica. 
It appears that Andrew Pobrica became a citizen of the United States 
on March 13, 1912 and died on May 4, 1948, and that he was the owner 
of certain real property located in Igrane, Yugoslavia. Claimant is 
therefore eligible to assert a claim against the fund established by the 
Yugoslav Claims Agreement of 1948. The question presented is 

` whether the property of Andrew Pobrica was nationalized or otherwise 
taken by reason of the enactment of the Second Nationalization Act of 
April 28, 1948. It appears that no steps were taken by the Yugoslav 
Government under the provisions of this law and, in fact, it appears 
that the property was leased by Andrew Pobrica and that his tenant is 
still in possession of the property. It is argued that the law of April 28, 
1948 automatically nationalized or took this real property. We are of 
the opinion that the mere enactment of a law under which property may 
later be nationalized does not create a claim under the Yugoslav Claims 
Agreement of 1948. We hold that a claim for the nationalization or 
other taking of property does not arise until the possession of the owner 
is interfered with. This view is fortified by the decision of the Com- 
mission under the Claims Convention with Panama. See MARIPOSA 
DEVELOPMENT COMPANY et al. Report by Bert L. Hunt, Agent 
for the United States, American and Panaraanian Claims ‘Arbitration, 
PP. 573-577, 


This decision and other similar rulings of the Commission show that no 
claim was recognized, if the Yugoslav records indicate that the property 
was not nationalized and if, moreover, the other evidence reveals that the 
claimant still has control of the real property involved. 


Dest CLAIMS 


In the Matter of the Claim of Joseph and Liana Menton, Docket No. 
Y-435, Decision No. 39 of April 3, 1952, which became final without hear- 
ing proceedings, the Commission decided regarding debt claims as follows: 


The evidence shows that claimants loaned to a Yugoslav firm a cer- 
tain sum in January of 1941. The firm was nationalized by the Yugo- 
slav Government on April 26, 1948, and the loan or debt of the claim- 
ants was acknowledged and accepted by the temporary administration 
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of the successor enterprise in the list of creditors of the nationalized 
enterprise. The evidence further shows that these claimants, at the 
time of the loan, and at the present time, are nationals of the United 
States. It is the opinion of the Commission that creditor’s interests 
were not settled or discharged by tha Yugoslav Claims Agreement of 
1948. Such a claim is not based upon the ownership of property or a 
right or interest in property. This view is fortified by that of the 
Senate Committee on Foreign Relations, which in its Report No. 800 
stated: ‘‘. .. the claims settled do not include creditor interests, 
They are confined to ownership interests in property, either legal or 
beneficial, direct or indirect. This is consistent with traditional United 
States policy in connection with espousals.’’ 


A rather unusual question arose in the Matter af the Claim of Simpson, 
Spence & Young, Docket No. Y-1695, in which the Commission’s Final De- 
cision No. 447 of June 23, 1958, rendered after hearing proses were 
completed, holds as follows: 


In March 1944 a charter-party was execùted i in London between the 
Royal Yugoslav Government, as owner of the vessel ‘‘VIS,’’ and the 
Charterers, who are described in the contract as ‘‘W.S.A, and the Min- 
ister of War Transport, on. behalf of His Majesty.” Article 14 of the 
charter-party provided as follows: ‘‘The Charterers or their Agents to 
advance to the Master, if required, necessary funds for ordinary dis- 
bursements for the Vessel’s account at any port, charging only interest 
at one percent, such advances to be deducted from hire.’’ Claimants . 
allege that they were the ‘‘ Agents for the Vessel’’ in the United States 
and on instructions of the agents of the British Minister of War Trans- 
portation remitted on October 16 and December 4, 1944 a total of ap- 
proximately eleven thousand dollars to E. Urguidi & Co., of Norfolk, 
Va., representing cash to be advanced to the Master of the ‘‘VIS.’’ 
Under the above facts, the claimants seek to be compensated out of the 
fund established by the Yugoslav Claims Agreement of 1948... . For 
the reasons set out in the Proposed Decision in this claim proceedin§, 
we reaffirm that creditors’ interests were not settled and discharged by 
the Yugoslav Claims Agreement of 1948. Claimant now suggests a new 
theory ... that, by the advances o? monies to the Master of the Ves- 
sel, claimant obtained a maritime lien against the vessel and thus ac: 
quired rights and interests in and with respect to property. ... We . 
find that in making advances claimant did not rely on the credit of the 
ship itself but rather on the credit -of its principal. Under such cir- 
cumstances the law does not create a maritime lien. . . . We therefore 
conclude that no maritime lien was created against the vessel ‘‘VIS”’ 
and consequently it is unnecessary for us to consider the defense of 
laches, which has been raised. The claim is denied in whole... . 


Bonp CLAIMS 


The reasons which prevail for the exclusion of general debt claims from _ 
the proceedings under the Yugoslav Claims Agreement of 1948, are con- 
trolling for special debt claims also. The claims based upon government 
bonds were considered by the Commission in the Matter of the Claim of 
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‘Owen Arthur Nash, Docket No. Y-$62, Decision No. 38 of April 3, 1952, 
` which became final without hearing proceedings. In this decision the 
Commission stated : 


The evidence before the Commission shows that the claimant holds 
two bonds described as ‘‘National External Gold Loan of 1933 of the 
Kingdom of the Serbs, Croats and Slovenes, $1,000, 7 percent, Secured 
External Gold Bends ete.” These bonds are now in default but with 
respect to them there was an exchange of notes between the Secretary 
of State of the United States Government and the Ambassador of the 
FPRY, dated July 19, 1948, which stated ‘‘that the Government of 
the FPRY recognizes among its other international obligations, the 
dollar bonds issued and guaranteed by predecessor Yugoslav Govern- 
ments’’ and will ‘‘consider means of discharging such obligations when 
Yugoslavia’s economic condition, seriously impaired by the ravages of 
war, and her foreign exchange position permits... .’’ A reading of 
the Yugoslav Claims Agreement of-1948 clearly shows there is no pro- 
vision thereof that debt claimants, including holders of bonds, are to 
be paid out of the ‘‘fund’’ under the jurisdiction of the Commission. 
Debt claims may, in proper cases, be presented to the successor enter- 
prise whose claim has been settled by the Agreement, but a debt claim- 
ant, as in this case, a bond holder of a Government external dollar bond, 
has no standing before this Commission, as such claims were neither 
settled nor discharged by the Yugoslav Claims Agreement of 1948. 


In the Matter of the Claim of Ben D. Abravanel, Docket No. Y—1693, in 
its Decision No. 378 of October 27, 1952, from which Commissioner Roy G. 
Baker dissented, the Commission held: 


This Commission has held that holders of dollar bonds issued by 
predecessor Yugoslav Governments cannot assert a claim against the 
fund created by the Yugoslav Claims Agreement of 1948, as such claims 
were not settled by the Agreement. ... We conclude that the same 
reasoning, applicable to dollar bonds is controlling as to dinar bonds, 
These particular dinar bonds had been in default for many years prior 
to the establishment of the present Government of Yugoslavia. With 
respect to such bonds the present Yugoslav Government enacted the 
Law regarding the Conversion of Prewar Internal State Loans and 
Bonds of July 22, 1946 (Official Gazette No. 61, July 30, 1946). Arti- 
cle 1 of this law converted such bonds into a new issue bearing interest 
at the rate of 3 percent, and Article 13 provides that such bonds shall 
be amortized in 30 years. These new bonds are the obligation of the 
present Yugoslav Government. While it is true that Article 4 of this 
Law provides that the amount of the debt shall be converted according 
to the Law regarding Pre-War Obligations of October 27, 1945, i.e. 
1 new dinar for 10 old dinars, we have held that such a conversion ‘does 
not constitute a taking under the Yugoslav Claims Agreement of 1948. 

. We therefore hold that there has been no nationalization or other 
taking by the Yugoslav Government of the dinar bond in question. 


Regarding government bonds in currency other than dollars or dinars, 
the Commission held in the Matter of the Claim of Eric G. Kaufman, Docket 
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No. Y~778, in its Decision No. 393 of October 29, 1952, which became final 
without hearing proceedings, that: 


bonds in other currencies than dollars and dinars likewise do not 
come within the Yugoslav Claims Agreement of 1948 and the Inter- 
national Claims Settlement Act of 1949, because there is no evidence 
that these bonds were nationalized or otherwise taken between Sep- 
tember 1, 1939 and July 19, 1948 by Yugoslavia, 


BANK DEPOSITS 


In the Matter of the Claim of Anton and Francis Tabar, Docket No. 
Y-580, Decision No. 55 of June 3, 1952, affirmed by order of the Commis- 
sion on December 29, 1952, the Commission stated in its majority opinion 
(a minority dissenting opinion was filed by Commissioner Baker), among 
other things, as follows: 


. International law and the usual commercial treaties are no bar 
to exchange regulations. So long as the control measures are not dis- 
eriminatory, no principle of international law is violated. Claimants 
have produced no evidence that Yugoslav Foreign Exchange laws or 
their administration are discriminatory. ... By Article ll of the... 
Agreement the Government of Yugoslavia, in effect, agrees to waive its 
foreign exchange regulations to the extent of giving ‘‘sympathetic con- 
sideration to applications for transfers to the United States of deposits 
in banks of Yugoslavia and other similar forms of capital owned by na- 
tionals of the United States, where the amounts are small but which, 
in view of the circumstances, are of substantial importance to the per- 
sons requesting the transfers... .’’ It was not until November 13, 


1945 that the Government of Yugoslavia . . . provided for the settle- 
ment of prewar obligations . . . at the rate of 10 (ten) old Yugoslav 
dinars to 1 (one) new dinar. . The Yugoslav Government, in cre- 


ating its monetary system following the oceupation, told the debtors 
of Yugoslavia how much of the new money had to be paid in discharge 
of ‘‘old’’ debts. . . . From what has been said it is evident that Yugo- 
slavia violated no principle of international law in providing, as part 
of the reestablishment of.its monetary system, for the payment of obli- 
gations ineurred prior to military occupation at a rate of ten old dinars 
to one new dinar. . . . We can conclude that the Yugoslav Government 
did not nationalize or take the bank deposits. . . . This Commission has 
carefully reviewed the negotiations leading to the Agreement of 1948, 
and it is satisfied with its conclusion that claims based upon a reduced 
bank account were not among those espoused by the United States nor 
ineluded in the claims settled and discharged by the Agreement. The 
claim is denied in whole. 


This decision was subject to heavy criticism by the numerous claimants 
for bank deposits. Extensive hearings were held and learned briefs ex- 
changed. However, the proposed decision was affirmed by the majority 
members of the Commission. The minority member, Commissioner Baker, 
did not participate in the final disposition of this case, because he had 
already resigned at that time. 
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MoRTGAGES - 


Claims of mortgagees who had recorded mortgages on real property in 
Yugoslavia, were allowed. In the Matter of the Claim of Frieda Bergmann, 
Docket No. Y-1120, Decision No. 597 of April 16, 1953, states:. 


Evidence before the Commission shows that claimant is a citizen- of 
the United States by birth; that she was the owner of a mortgage in 
the amount of 30,000 dinars upon property registered under docket 
No. 19, Kocevska Reka; and that this real property was nationalized 
or otherwise taken by the Yugoslav Government pursuant to the law 
effective February 6, 1945. This Commission has held that a recorded 
mortgage is within the terms of Article 1 of the Yugoslav Claims Agree- 
ment of 1948, and the taking or nationalization of the property against 
which such mortgage is recorded qualifies as a claim within the juris- 
diction of this Commission. . . 


War DAMAGE CLAIMS 


War damage claims were excluded from the Commission’s jurisciction. 
The Commission held in the Matter of the Claim of Rudolph F. Zaletel, 
Docket No. Y-257, in its Decision No. 36 of March 11, 1952: 


Evidence before the Commission supports the claimant’s assertion 
that his praperty was destroyed by the German and Italian ermies. 

. The general rule is that private individuals are owed no com- 
pensation on account of injuries caused by legitimate military authori- 
ties. . . . The claim filed herein is not within the terms of the Yugo- 
slav Claims Agreement of 1948 and over it this Commission has no 
jurisdiction. Consequently, it is denied in whole. 


Regarding claims for property which suffered war damage but was sub- 
sequently nationalized by the Yugoslav Government, Proposed Decision 
No. 459 of December 11, 1952 in the Matter of the Claim of Mary Lukan, 
Docket No. Y-834, from which Commissioner Baker dissented, stated as 
follows : 


. . . the question is presented whether war damage to property na- 
tionalized or otherwise taken by the Yugoslav Government may be 
compensated out of the dollar fund established by the Yugoslav Claims 
Agreement of 1948 or whether the amount which may be awarded from 
this dollar fund is limited to the value of the property in its damaged 
state at the time of nationalization or other taking by the Yugoslav 
Government. . . . The Agreement is silent as to claims for war damage 
to property which has been nationalized or otherwise taken by the 
Yugoslav Government. ... We find that in Yugoslavia no owner of 
property had or has a claim against the Yugoslav Government for war 
damage to property which ‘could be nationalized or otherwise taken by 
the Yugoslav Government. . In addition, an examination of the 
documents bearing on the background and history of the negotiations 
leading up to the Yugoslav Claims Agreement of 1948 shows that the 
negotiators did not intend that compensation for war damage should 
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be paid out of the fund established by that Agreement. We therefore 
conclude that war damage to property nationalized or otherwise taken 


by the Yugoslav Government cannot be compensated for out of the 
fund.... 


The above two decisions became final without hearing proceedings. 


EVIDENCE 


In the Matter of the Claim of Vaso Turajlich, Docket No. Y-527, Deci- 
sion No. 53, dated May 22, 1952, affirmed on June 24, 1953, after hearing 
proceedings were completed, the Commission held: 


Claimant has filed no documentary proof in support of his claim, 
but in accordance with Sec. 301.2 of the Commission’s Rules he re- 
quested the Commission to obtain through the Yugoslav Government 
certified copies of extracts from the land registries pertaining to the 
property deseribed in this claim. The Yugoslav Government, com- 
plying with such request, denies that the claimant ever owned any 
property in Yugoslavia which could have been nationalized or taken. 
To support its position, the Yugoslav Government has submitted evi- 
dence that certain property, once owned by claimant, was sold in 1926, 
and that certain property, once owned by claimant’s family, passed 
into the ownership of another family in 1946. In view of this state 
of evidence the claimant has failed to support his claim by evidence 
submitted by him or by evidence secured through the Government of 
Yugoslavia. 


The meaning of this decision is that a claimant may request the Commis- 
sion to obtain certain evidence from the Government of Yugoslavia. If 
the Yugoslav Government submits eviderce unsatisfactory to the claimant, 
the burden of proof is on the claimant to show that the Yugoslav Govern- 
ment’s evidence is not relevant or material to his claim. If he cannot rebut 
such evidence, he has not proved his case. 

In the Matter of the Claim of Ivan Baran, Docket No, Y~1694, Final De- 
cision No. 341, dated June 24, 1953, rendered after hearing proceedings, 
contains the following statement: 


The bond in question was owned by claimant’s father who died in 
1946. . . . Claimant has failed to prove that he acquired title to the 
municipal bond in that he failed to show that he obtained an inheritance 
decree as provided by the Yugoslav law of inheritance. Furthermore, 
claimant has failed to prove that pursuant to the terms of the munici- 
pal bond, dated October 15, 1923, steps were taken to record a mort- 
gage and thus acquire an interest in and with respect to the real 
property. ... 


This decision would indicate that a claimant has to prove by probate de- 
cree or similar evidence that he inherited property in Yugoslavia. How- 
ever, an earlier decision, No. 525 of February 4, 1953, in the Matter of the 
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Claim of Elizabeth Sauter, Docket No. Y-418, states that this is not neces- 
sarily so: 


As no probate proceedings were taken with respect to the estate of 
KARL SAUTER we look to the laws of intestacy at the situs of the real 
property (Vojvodina) and find when a person dies seized of land, leav- 
ing surviving children and a widow, the surviving widow is entitled to 
a life estate in the property owned by the decedent at the time of his 
death. We therefore conclude that claimant was the owner of one half 
of the property with a life estate in the remaining half... . 


It follows that the Commission may require, in certain cases, that evidence 
be submitted in the nature of probate decrees, but it remains in the discre- 
tion of the Commission to waive such requirement and to make its findings 
on the basis of all circumstances involved. 


VALUATION OF PROPERTY 


In the Matter of the Claim of Elias Mann, cited above, the Commission 
` stated in its decision, from which Commissioner Baker dissented, that: 


evidence before the Commission proves that the claimant is the owner 
of one-third of the land and building nationalized by the Yugoslav Gov- 
ernment on April 28, 1948. As to the value of this one-third share, the 
Commission has before it three expressions of opinion. An appraisal 
made by a Yugoslav expert places a value on this one-third share of — 
$5,150. An appraisal made in 1948 for the purpose of insurance placed 
a value of this one-third share of $6,666. The on-the-spot appraisal 
made by the Chief of the Field Branch, representing this Commission, 
placed a value on this one-third share, as of the date of nationalization, 
of $7,383. After an examination of all the factors involved, the Com- 
mission concludes that the value of one-third of the land and building 
pore aa by the Yugoslav Government on April 28, 1948, is the sum 
of $7,333. 


In the Matter of the Claim of Karl Hoegler and Luise Hoegler, Docket 
No. Y-1414, in its Decision No. 353 of October 6, 1952, the Commission 
stated as to the valuation of the property: 


. .. On the evidence here, we conclude that the value of the prop- 
erty at the time it was nationalized is the sum of 93,800 dinars. We 
must proceed to determine the rate of exchange at which this sum 
should be converted into United States dollars. With respect to this 
problem, the Commission has before it the official rates of exchange 
for the period 1938-1948. It is not necessary for this decision to dis- 
course at length on the fluctuation of the value, and the reasons there- 
for, of the Yugoslav dinar and particularly the over-valuation of the 
dinar during the post-war period. Having concluded that the only 
evidence as to the value of the property here involved is that of 1938, 
we apply to it the conversion rate recognized at that time by the Yugo- 
slav Government. Taking into consideration the factors affecting the 
exchange rate, including that of the so called ‘‘free market rate,’’ we 
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conclude the exchange rate to be 55 dinars for 1 United States dollar. 
We therefore apply that rate of exchange to the dinar value of the 
property in this claim proceeding. 

Except for the cases where the Commission could obtain a valuation re- 
port in United States dollars, it used the 1938 values which were the only 
ones submitted by the Government of Yugoslavia in all cases where this 
.government was requested to submit valuation reports. These 1938 values 
were given instead of postwar values, because the postwar values were 
entirely unrealistic and in terms of dinars reflected the inflation which took 
place in Yugoslavia after 1945, but which was not corrected by an increase 
of exchange rates until 1952. The exchange rate of 55 dinars for 1 dollar 
was used by the Commission for all valuations made on the basis of prewar 
prices, 


SuMMARY 


All the majority opinions were written by Chairman Marvel, while all 
dissenting opinions were filed by Commissioner Baker. Commissioner 
McKeough always concurred with the Chairman’s opinion. Not one of the 
proposed decisions issued by the majority was reversed or substantially 
modified after hearing proceedings were held. A number of unsatisfied 
claimants complained of the work of the Commission to, the Department 
of State and to Members of Congress. As can be seen from the above-cited 
numerous opinions, the position of the majority was based on legal reason- 
ing and a somewhat strict interpretation of the Agreement and of prece- 
dents in international and domestic law, while Commissioner Baker empha- 
sized a more equitable approach to the various questions involved. 

However, criticism in Congress and from the Administration arose more 
against the Commission’s delay and slow work in rendering the decisions 
than against the actual decisions finally rendered. The Commission knew, 
when it was appointed, that it had only 42 months under the statute to finish 
the entire work. During the first 24 months very few decisions had been 
rendered, and among them only one or two awards. During the last months 
before June 30, 1953, the work of the Commission was considerably speeded 
up, but it was then too late, and finally not more than approximately one- 
third of the claims were disposed of, while two-thirds of the claims remained 
unsettled, among them the more involved and substantial cases. The Com- 
mission must have been aware of the fact that at the request of the Congress 
the Commission’s expenses were restricted to three percent of the awards. 
The equivalent of such three percent of the total amount of the fund had 
been spent by June, 1958, at which time only one-third of the work was 
finished. An increase of the percentage could be obtained by enactment 
of new legislation only, but Congress was not willing at that time to enact 
such legislation. Thus, the work of the Commission broke down and on 
June 26, 1953, the President fixed the terms of office of Messrs. Marvel and 
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McKeough to terminate June 30, 1953, while Mr. Baker had resigned more 
than six months earlier. In order to expedite the settlement of claims and 
decrease expenses, the Department of State prepared draft legislation re- 
organizing the Commission. 

At the end of its first session the 88rd Congress enacted amendments to 
the International Claims Settlement Act of 1949.4 By these amendments 
the Commission’s term for the settlement of the Yugoslav claims was ex- 
tended from March 10, 1954, until December 31, 1954, and the amount of 
the allowance for expenses was raised from three percent to five percent of 
the awards paid. After the enactment of these amendments the President 
appointed Mr. H. B. Teegarden as Acting Chairman and Mr. George W. 
Spangler as Acting Member of the Commission. 

In spite of all the criticism, the Commission which ceased to operate on 
June 30, 1953, has done some pioneer work in a field which was almost with- 
out precedent. The application of international law both in the United 
States and in foreign countries to claims arising out of seizures of foreign 
property by a Communist regime had been hitherto unknown. Some prob- 
lems came up for the first time before this Commission and they may have 
been unduly delayed or wrongly decided. ` Still, they may be considered 
as a guide to future adjudicating bodies or as a basis for new and better 


decisions, A 


14 Public Law 242, approved Aug. 8, 1953. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By Yvuen-Li Liane * 


THE ESTABLISHMENT OF AN INTERNATICNAL CRIMINAL JURISDICTION: 
THE SECOND PHASE** 


The General Assembly of the United Nations, at its seventh session, con- 
sidered the report of its Committee (which met in Geneva in 1951) on 
International Criminal Jurisdiction and the Draft Statute for an Inter- 
national Criminal Court annexed thereto* It had before it also the com- 
ments of twelve governments on the report and draft statute.? Discussions 
in the Sixth (Legal) Committee were largely focused upon the fundamen- 
tal question of principle, namely, whether, in the light of the said report 
and draft statute, the General Assembly should then proceed to take steps 
for the establishment of an international criminal court as a permanent 
body. Considering that there was ‘‘need for further study,’’ the General 
Assembly eventually adopted a resolution establishing a new committee to 
examine certain aspects of the question of international ¢riminal jurisdic- 
tion and to review the draft statute prepared by the 1951 committee.* 


* Director, Division for the Development and Codification of International Law, United 
Nations Secretariat. This note was prepared in collaboration with Mr. Hsuan-Tsui Liu, 
Legal Department, United Nations Secretariat. Mr. Liu acted as the secretary of the 
1953 Committee on International Criminal Jurisdiction. 

** For the first phase of the question, see a note, ‘‘The Establishment of an Interna- 
tional Criminal Jurisdiction: The First Phase,’’ in this JournaL, Vol. 46 (1952), pp. 
73-88. See also Quincy Wright, ‘‘ Proposal for an International Criminal Court,’’ ibid., 
pp. 60-72; and George A. Finch, ibid., pp. 89-93. 

1 General Assembly, 7th Sess., Official Records, Supp. No. 11 (U. N. Doc. A/2136). 
The text of the Draft Statute was printed in full in this JOURNAL, Supp., Vol. 46 (1952), 
pp. 1-11. 

2The comments of eleven governments were reproduced in General Assembly, 7th 
Sess., Official Records, Annexes, Agenda Item £2, Doc. A/2186, and Add. 1. Together 
with the remarks of representatives on the Sixth Committee, these comments were com- 
piled under various rubrics in a paper by the Secretariat, U. N. Doe. A/AC.65/1. Sub- 
sequently, the Government of Belgium submitted its comments and these were made 
available to the committee in U. N. Doe. A/AC.65/3. 

8 The arguments advanced in the Sixth Committee for and against the establishment of 
the court were summed up in the report of the Sixth Committee, General Assembly, 7th 
Sess., Official Records, Annexes, Agenda Item 52, Doc. A/2275, pars. 9-17. 

4 Resolution 687 (VII) of Dec. 5, 1952, adopted at the 400th plenary meeting. For 
text, see General Assembly, 7th Sess., Official Reeords, Supp. No. 10 (U. N. Doe. A/2361), 
pp. 62-63. As appointed at the 407th plenary meeting by the President of the General 
Assembly in accordance with the terms of the resolution, the committee consisted of one 
representative of each of the following seventeen states: Argentina, Australia, Belgium, 
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In pursuance of this resolution of the General Assembly, the committee, 
entitled ‘£1953 Committee on International Criminal Jurisdiction,’’ met in 
New York from July 27 to August 20, 1953. Although members of the 
committee were representatives of states, they took part in the work of the 
committee with the understanding that their actions would not commit 
their respective governments.© The committee considered such questions 
as the method of establishing the court and the relationship between the 
court and the United Nations, and it reviewed the draft statute drawn up 
by the 1951 committee. The deliberations of the committee culminated in 
the adoption of a report € with a Revised Draft Statute for an International 
Criminal Court annexed to it. This report will be submitted to the Gen- 
eral Assembly at its ninth session in 1954, as envisaged in the resolution 
establishing the committee. In this note an attempt will be made to pre- 
sent the major decisions of the committee and to relate the significant 
amendments of substance to the 1951 draft statute. 


I. METHOD or ESTABLISHING THE INTERNATIONAL ČRIMINAL Court 


The 1951 Committee on International Criminal Jurisdiction had recom- 
mended to the General Assembly that the proposed international criminal 
court should be established by a convention to be concluded at a conference 
of states convened by the General Assembly of the United Nations.’ In 
the 1953 Committee, four methods of establishing the court were suggested 
and the advantages and disadvantages of each discussed, namely, by amend- 
ment of the Charter of the United Nations, by multilateral convention, 
by resolution of the General Assembly of the United Nations, and by resolu- 
tion of the General Assembly followed by conventions. 


A. Establishment by Amendment of the Charter 


Amendment of the Charter as a method of establishing an international 
criminal jurisdiction might, according to the representative of Israel,’ take 
one of the following four forms: (a) provide in the Statute of the Inter- 
national Court of Justice for the creation of a criminal chamber in that 
court; (b) amend Article 7 of the Charter to provide for the establishment 
of an international criminal court as an additional principal organ of the 
United Nations; (¢) include in the Charter a provision envisaging the pos- 
sibility of establishing an international criminal jurisdiction (a possibility 


China, Denmark, Egypt, France, Israel, Netherlands, Pakistan, Panama, Peru, Philip- 
pines, United Kingdom, United States, Venezuela, and Yugoslavia. Pakistan, however, 
did not send a representative. 

s U. N. Doe. A/AC.65/SR.1, p. 5. Unless otherwise indicated, all sources cited herein 
are United Nations documents. ® Doe. A/AC.65/L.13. - 

7 See Report of 1951 Committee, pars. 22-23. 

8 Doc. A/AC.65/SR.5, p. 5. 
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about which serious doubts had been expressed on constitutional grounds) ; 
and (d) include in the Charter an article similar to Article 14 of the Cove- 
nant of the League of Nations.® 

The representative of Australia stated that the ideal characteristics of 
an international criminal court were stability, permanence, independence, 
effectiveness and universality. He declared that only by amendment of 
the Charter could such a court be established having all these five char- 
acteristics.° The representative of Panama urged that, ‘‘in the event of 
an international criminal jurisdiction being established,’’ a criminal cham- 
ber should be set up in the International Court of Justice after the necessary 
amendments had been made in the Charter of the United Nations and the 
Statute of the International Court of Justice. The jurisdiction of this 
chamber should be defined at the same time as the chamber was estab- 
lished. The representative of the Philippines stated that creation of a 
criminal chamber in the International Court of Justice would have these 
advantages: First, the administration of international criminal justice 
would be vested in the principal judicial organ of the United Nations, thus 
obviating the serious difficulty of having a criminal court subsidiary and 
subservient to a political body such as the General Assembly. Secondly, 
the judicial powers of the United Nations would be integrated rather than 
dispersed. Thirdly, international criminal jurisdiction weuld be perma- 
nent. Fourthly, it would be less expensive than if a new and separate court 
were to be established.1? 

Many of the representatives ** agreed that amendment of the Charter was 
the ideal method by which an international criminal jurisdiction might be 
established. They, however, believed it to be impractical under the pre- 
vailing state of international relations, in view of the provisions of the 
Charter that amendments to the Charter must obtain the consent of two- 
thirds of the Members of the United Nations, including all the permanent 
members of the Security Council! As pointed out by the representative 
of France, besides the obvious impossibility of obtaining, in the near future, 
the consent of all five permanent members of the Security Council, it 


? This article provides: ‘‘The Council shall formulate and submit to the Members of 
the League for adoption plans for the establishment of a Permanent Court of Interna- 
tional Justice. The Court shall be competent to hear and determine any dispute of an 
international character which the parties thereto submit to it. The Court may also give 
an advisory opinion upon any dispute or question referred to it by the Council or by the 


Assembly.’”? 10 Doc. A/AC.65/SR.3, p. 10. 
11 Working Paper submitted by Panama, Doe. A/AC.65/L.3. See also his re- 
marks in A/AC.65/SR.6, p. 8. 12 Doe. A/AC.65/SR.5, p. 9. 


18 These included the representatives ol Venezuela, Doc. A/AC.65/SR.2, p. 6; the 
United States, Docs. A/AC.65/SR.3, p. 11, and A/AC.65/SR.4, p. 10; France, Doc. 
A/AC.65/SR.4, p. 4; United Kingdom, ibid., p. 5; Netherlands, ibid., p. 9; Israel, Does. 
A/AC.85/SR.5, p. 5, and A/AC.65/SR.3, p. 9; Yugoslavia, Doc. A/AC.65/8R.5, p. 8; 
China, Doc. A/AC.65/SR.6, p. 9. 14 Arts. 108 and 109 of the Charter. 
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was doubtful whether Members of the United Nations were willing to under- 
take a ‘‘complete revision of the structure of the United Nations.” 15 Some 
of these representatives, nevertheless, urged that the method of amendment 
of the Charter should not be altogether dismissed : the international politi- 
eal climate might one day change for the better.*® 


B. Establishment by Resolution of the General Assembly 


The establishment of an international criminal court by resolution of the 
General Assembly was advocated by the representative of The Netherlands.?” 
He envisaged that the General Assembly would, by resolution, adopt a stat- 
ute of the court, bringing the court into being at once. The court would 
“start life as an empty shell.’ It would be a subsidiary organ of the 
General Assembly. The resolution establishing the court would impose no 
obligation on states. States would assume obligations and confer jurisdic- 
tion upon the court later by convention or by unilateral declaration. 
Though created and in being, the court ‘‘would not come into operation 
until the necessary jurisdiction had been conferred by States.” He ex- 
pressed the view that, constitutionally, the General Assembly had the 
power to establish the court under Article 22 of the Charter, which provides: 


The General Assembly may establish such subsidiary organs as it 
deems necessary for the performance of its functions. 

Under Article 11 the General Assembly was given certain functions with 
regard to the maintenance of international peace and security. The exist- 
ence of an international criminal jurisdiction would be a factor in the main- 
tenance of peace, since it would strengthen the moral opinion of the world 
against international crimes. Therefore, it was reasoned, nothing in the 
Charter prevented the General Assembly from creating an international 
criminal court as a subsidiary organ. 

It was urged by the representative of The Netherlands that establishment 
of the court by General Assembly resolution would have certain advantages. 
The court’s statute would ‘‘guarantee a world-wide approach, a basis on 
which world-wide international criminal jurisdiction could develop.” It 
would be ‘‘easier to avoid conflicts with other United Nations activity’’ and 
‘it would be proper for the United Nations to bear the small expense’’ of 
the operation of the court. Furthermore, it was desirable to have the court 


15 Doc, A/AC.65/SR.4, p. 4. The representative of Yugoslavia expressed a similar 
view, Doc, A/AC.65/SR.5, p. 8. 

16 See remarks of the representatives of Venezuela, Doc. A/AC.65/SR.2, p. 6; Israel, 
Doe, A/AC.65/SR.3, p. 9. 

17 Does. A/AC.65/SR.4, pp. 7-9 and A/AC.65/SR.5, pp. 4-5. See also report of the 
Committee, A/AC.65/L.13, pars. 38-40 and 42. The representative of The Netherlands 
was Rapporteur of the committee and, as such, was responsible for the drafting of the 
report. He appeared to be alone in advocating the pure resolution method. 
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in existence so that ‘‘if the need for such a court arose States would be 
spared the necessity of creating an ad foc tribunal.”’ 

Various arguments were advanced against the establishment of the court 
by General Assembly resolution. With regard to the question of consti- 
tutionality, the representative of the United Kingdom 18 pointed out that, 
under Article 22 of the Charter, the General Assembly could only establish 
subsidiary organs ‘‘for the performance of its functions,’’ and its functions 
did not include international criminal: jurisdiction. ‘‘It had no execu- 
tive or judicial powers and could not legislate,” and it could not have 
the power ‘‘to arrest, try, condemn and punish an individual political 
leader.” The representatives of Venezuela, Australia, France and Yugo- 
slavia expressed a similar view.® The representative of Israel” argued 
thet the establishment of an international criminal court ‘‘had hardly 
any direct connexion with the maintenance of international peace.’’ He 
said that the representative of The Netherlands had himself ‘‘remarked 
that the administration of criminal justice might even endanger the 
maintenance of peace.’’21 International criminal jurisdiction, he added, 
did not come within the terms of Article 11 of the Charter. The repre- 
sentative of Israel pointed out various disadvantages of the resolution 
method. If the court were established by the General Assembly by resolu- 
tion, then it could be abolished by the same means and its decisions and 
budget would be subject to review by the General Assembly. Such an 
organ would not have the authority and independence necessary to func- 
tion effectively. He maintained that it was false to assume that establish- 
ment of the court by General Assembly resolution would ensure the uni- 
versality of the court, since even the few states which appeared to be in 
favor of the immediate establishment of the court were against the reso- 
lution method. l 


C. Establishment by General Assemtly Resolution to be followed by Con- 
vention 


A third method of establishing an international criminal court was pro- 
posed by the United States in a working paper.?? This envisaged that the 
General Assembly would adopt a resolution with a statute of the inter- 
national criminal court annexed to it. The resolution would provide that 


18 Doc. A/AC.65/SR.4, p. 6. ; 

19 Does. A/AC.65/SR.2, p. 6; A/AC.65/SR.4, p. 13; ibid., p. 4; A/AC.65/SR.5, p. 8. 

20 Doc. A/AC.65/SR.3, pp. 6-9. 

21 The remarks of the Netherlands representative were: ‘‘. . . maintenance of peace 
should therefore be the paramount consideration, even if it meant that international 
crimes in some specifie cases would not be prosecuted.’? Doe. A/AC.65/SR.2, p. 9. At 
a later meeting, he said: ‘f. . . excessively rigid enforcement of such [international erim- 
inal] jurisdiction eculd be a danger to peace.’’? Doc. A/AC.65/SR.4, p. 8. 

22 Doe, A/AC.65/L.2. 
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the court would come into existence only when a certain number (to be 
specified) of states had conferred jurisdiction upon the court by convention, . 
special agreement, or by unilateral declaration (though not all such states 
would have to confer jurisdiction with respect to the same crime). Any 
such instrument conferring jurisdiction would define the,crime with re- 
spect to which jurisdiction was conferred and would provide that such 
state or states: agreed to the provisions of the statute. It would provide 
for the rendering of assistance to the court in the performance of its func- 
tions and in the exercise of its powers, such as the imposition of penalties, 
arrest, summoning of witnesses and production of evidence and execution 
of sentence. It would bind the state or states to participate in the nomi- 
nation and election of judges and other auxiliary bodies, to contribute 
toward the fund of the court and to give full faith and credit to decisions 
and judgments of the court. In presenting his working paper, the repre- 
sentative of the United States emphasized that it was ‘‘not to be taken as 
a statement of his delegation’s position but as a basis of discussion.’’ 33 
This combined method was said to have the advantages of both the reso- 
lution method and the convention method and yet had few of their vices. 
The representative of the United States pointed out that, under his plan, 
the proposed court would be brought into being, not by a resolution of the 
General Assembly, but by a series of conventions among states. The con- 
stitutional quéstion of whether the General Assembly was competent to 
establish the court, or whether the court would be a subsidiary organ, 
would therefore not arise.* As the court would not come into existence 
until a certain number of states had conferred jurisdiction upon it, there 
would be no danger of a long period of inactivity and the attendant loss 
of prestige inherent in the resolution method under which the court would 
be immediately brought into being upon the adoption of a resolution.” . 
The statute would be drawn up by the General Assembly, which formed 
“‘the best international conference that could be ealled,’’ and it would not 
be adopted unless a majority of Member States so decided, while states 
were free to remain outside the jurisdiction of the court.?° The court 
would enjoy the prestige of being initiated by the United Nations, the 
judges would be elected by the General Assembly and would have a widely - 
international character. Furthermore, the adoption by the General As- 


23 Docs. A/AC.65/SR.2, pp. 12-13, A/AC.65/SR.3, pp. 3-5. The representative of the 
United States had indeed previously reiterated the position, taken at the seventh session 
of the General Assembly, that ‘‘the United States delegation approached the subject of 
an international criminal court with an open mind, while willing and pleased to co-operate 
in exploring all aspects of such a possible institution, without committing its Government 
in relation to future action, and with the proviso that the United States would not favour 
any proposal giving the court any authority which would impair, or tend to impair, the 
rights of individuals under the United States Constitution.’? Doe. A/AC.65/S8R.2, p. 12. 

24 Doc. A/AC.65/SR.2, p. 13. 25 Doc. A/AC.65/SR.5, p.-10. 

26 Doe. A/AC.65/SR.4, p. 10. 
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sembly of a resolution to establish the court would indicate its readiness 
to perform such functions as may be provided in the statute in relation to 
the court. At the same time, the resolution would not impose obligations 
upon states.27 In reply to a question, the representative of the United 
States declared that his proposal might be amended so that the resolution 
of the General Assembly would require states conferring jurisdiction upon 
the court to accept only such provisions of the statute as were essential 
to the functioning of the court, instead of the whole statute.”* 

Various objections were expressed to the United States proposal. The 
representative of the United Kingdom maintained that there was no ad- 
vantage in adopting the form of a General Assembly resolution when the 
substance would have to be achieved by convention.” The representative 
of Australia, pursuing the same line of thought, said that there was little 
reason why the whole question of the establishment of the court could not 
be dealt with by convention. The representative of The Netherlands 
argued that it would be uncertain when the court could come into exist- 
ence, and he was anxious that the court should be established immediately 
as a resolution was adopted by the General Assembly.** 


D. Establishment by Multilateral Convention 


Most of the members of ‘the committee were in favor of the establish- 
ment of an international criminal court by a multilateral convention, as 
was recommended by the 1951 committee. This convention would be con- 
eluded at an international diplomatic conference convened under the aus- 
pices of the United Nations. Various arguments were advanced in favor 
of this method. The representative of France urged that the traditional 
principle of voluntary accession of states should be respected and the court 
should be established by voluntary accession to a convention.*? The repre- 
sentative of Australia, who had expressed himself in favor of the establish- 
ment of the court by amendment of the United Nations Charter, said that 
the convention method would furnish four of the five ideal characteristics 
of an international criminal court, namely, stability, permanence, independ- 
ence and effectiveness, the only quality lacking being universality.** The 
representative of Venezuela maintained that establishment of the court by 
convention would enable states to formulate reservations to the statute and 
this, in his view, was an advantage.** According to the representative of the 
United Kingdom, a convention drawn up by a diplomatie conference would 
have the merit that the court would be the creature of those who whole- 
heartedly supported its establishment. ‘‘The drafting of its statute would 


27 Doe, A/AC.65/SR.5, p. 12.. 2s Ibid., pp. 10-11. 
28 Doc. A/AC.65/SR.4, p. 6. 30 Doc, A/AC.65/SE.3, p. 10. 
31 Doe. A/AC.65/SR.5, p. 4. 32 Doe. A/AC.65/SR.2, p. 3. 


38 Doe. A/AC.65/SE.3, p. 10. 84 Doe, A/AC.65/SR.6, p. 15. 
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not be retarded or distorted by those who were either apathetic or openly 
antagonistic.’’ #5 The representative of Israel also urged that a conference 
of plenipotentiaries would be better qualified than the General Assembly 
to draw up a statute of the court, since states would normally send to it 
delegates specially qualified in the subject under consideration.** Besides, 
as pointed out by the representative of Australia, states not Members of 
the United Nations, interested in creating the court, would be able to take 
part in the final drafting of the statute.?* 

As to the procedure of the convention method, the representative of 
Israel submitted an elaborate plan.** The committee would prepare a pre- 
liminary draft statute and the General Assembly would, by a resolution, 
adopted by a two-thirds majority, determine the desirability of the estab- 
lishment of the court of the type envisaged in the draft statute and would 
empower the Secretary General to convene, under the auspices of the United 
Nations, a.conference of plenipotentiaries. The conference would be ac- 
cessible to States Members and non-members of the United Nations and 
also to observers of Member States, but would not be convened until half 
of the membership of the United Nations had agreed to participate in it. 
The conference would be requested to take into consideration the prelim- 
inary draft and draw up a final text of the statute of the court. It would 
prepare other instruments imposing duties upon states in regard to the 
competence of the court and its proper functioning, and would formulate 
requests to the General Assembly to assume certain responsibilities in re- 
gard to the court. , 

Against the convention method, it was argued by the representative of 
The Netherlands that the court so established would not have close rela- 
tionship with the United Nations, and he was in favor of close relationship.’ 
The representative of the United States expressed the fear that very few 
states would ratify a convention establishing the court. With reference 
to the proposal of Israel, he said that it ‘‘bristled with difficulties.” He 
urged that the easiest way should be adopted for the establishment of the 
court.*! me Pd 


E. Decisions of the Committee 


Towards the end of its session, the committee eventually adopted a pro- 
posal submitted by tha representative of Israel in the following terms: 


The 1953 Committee on International Criminal Jurisdiction con- 
siders that the best method of establishing an international eriminal 


35 Doe. A/AC.65/SR.4, .p. 7. 36 Doc. A/AC.65/SR.7, p. 8. 
37 Doc, A/AC.65/SR.3, p. 10. 

38 Working Paper submitted by Israel, Doc. A/AC.65/L.4, Rev. 1. 

39 Doe. A/AC.65/SR.5, p. 4. 40 Doc. A/AC.65/SR.6, p. 13. 
41 Doc. A/AC.65/SR.7, pp. 10-11. 
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court would be by means of a convention prepared by an international 
diplomatic conference convened under the auspices of the United 
Nations.*? 


By two separate votes, it further decided to recommend to the General 
Assembly that the court should come into existence only when a certain 
number (to be determined) of states had conferred jurisdiction upon it * 
and when a certain number (to be determined) of states had ratified the 
statute of the court drawn up by the international diplomatic econference.** 


II. COMPETENCE or THE COURT 
A. General Rule 


Article 1 of the draft statute prepared by the 1951 committee stipulated 
that the purpose of the proposed International Criminal Court was to try 
` persons accused of ‘‘crimes under international law, as may be provided 
in conventions or special agreements among States parties to the present 
Statute.” The representative of Israel proposed that only persons ac- 
cused of crimes generally recognized under international law could be tried 
by the court. He said that the expression ‘‘ generally recognized”’ ‘‘implied 
that international criminal law could not be invoked against a State which 
did not recognize that particular part of international law¢’ He further 
proposed that the words ‘‘as may be provided in conventions or special 
agreements among States parties to the present Statute’’ should be deleted. 
He pointed out that the phrase was superfluous, as it duplicated Article 26 
regarding attribution of jurisdiction.* It was stated that it would be for 
the court to decide what provisions of international law to apply. The 
representative of the United States, however, argued that the court’s juris- 
diction should be confined to crimes under international law expressly rec- 
ognized as such under the provisions of a convention or conventions entered 
into by the states concerned.*® The Israeli amendment was adopted.*’ 
The committee further adopted an amendment recommended by its draft- 
ing subcommittee ** to add the word ‘‘natural’’ before ‘‘persons,’’ so as 
to make it clear that juridical persons were excluded from the jurisdiction 
of the court. As amended, Article 1 read as follows: 


There is established an International Criminal Court to try natural 
persons accused of crimes generally recognized under international 
law. 


42 Doc. A/AC.65/SR.21, p. 21. The vote was 9 in favor, 3 against, with one abstention, 

43 Doc. A/AC.65/SR.22, p. 11. The vote was 6 in favor, one against, with 8 absten- 
tions, 

44 Ibid. The vote was 5 in favor, 4 against, with 6 abstentions. 

45 Doc. A/AC.65/SR.16, p. 5. 48 Ibid, p. 6. 

at Ibid., p. 9. 48 Doc. A/AC.65/L.7. 
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B. Jurisdiction as to Persons 


According to Article 25 of the 1951 draft statute, the jurisdiction of the 
court would extend to natural persons ‘‘including persons who have acted 
as Head of State or agent of government.’’ The representative of Belgium 
pointed out that the heads of democratic states did not in fact have any 
responsibility for the acts of their governments. Under the Belgian Con- 
stitution, the King’s person was inviolable and only his Ministers were 
responsible. He further stated that the provisions of the 1951 draft were 
susceptible of the interpretation that ‘‘dictators and usurpers,’’ who ex- 
ercised effective authority, were not subject to the jurisdiction of the court. 
For these reasons, he proposed the phrase 


persons who have acted as rulers constitutionally or effectively re- 
sponsible as well as persons who have acted in performance of their 


official duties.*® 
Another amendment was proposed by the representative of The Nether- 
lands.°° He urged the adoption of the phraseology of Article IV of the 
Convention for the Prevention and Punishment of the Crime of Genocide, 
so that the article would read: 


The Court shall be competent to judge natural persons, whether they 


are constitytionally responsible rulers, publie officials or private indi- 
viduals. 


This last amendment was adopted by the committee. 


C. Conferring of Jurisdiction 


The provisions of Article 26 of the 1951 draft statute were considerably 
amplified by the 1953 committee, so as not only to provide for the method 
of conferment of jurisdiction, but also to explicitly define the meaning and 
the effect of such aconferment. First, to make it clear that the court would 
have only such jurisdiction as states conferred upon it, the committee 
adopted an amendment proposed by the representative of Israel to add a 
paragraph stating that ‘‘ Jurisdiction of the Court is not to be presumed.’’ 5t 
(Article 26, paragraph 1.) 

The 1951 draft statute had envisaged that jurisdiction might be conferred 
upon the court ‘‘by convention or, with respect to a particular case, by 
special agreement or by unilateral declaration.’’? The representative of 
the United States expressed the view that states should be allowed to con- 
fer jurisdiction only by convention and not by special agreement or by 
unilateral declaration. Otherwise one or two states might by unilateral 
declaration or special agreement seize the court of issues which no other 


49 Does, A/AC.65/SR.11, p. 7, and A/AC.65/SR.17, p. 12. 
50 Doe. A/AC.65/SR.11, p. 7. 51 Doe. A/AC.65/SR.16, p. 12. 
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states considered to be crimes under international law.5? To this argument, 
the representative of The Netherlands replied that since two or three states 
could conclude a convention, the convention method did not afford much 
greater safeguard than unilateral declaration.” The representatives of 
Australia and France took the position that if jurisdiction could be con- 
ferred, ‘‘with respect to a particular ease,” by special agreement or by 
unilateral declaration, as provided in the 1951 draft, there was no reason 
why it could not be conferred generally, and before the crime was commit- 
ted, by the same means." The committee eventually adopted the following 
paragraph: 


A State may confer jurisdiction upon the Court by convention, by 
special agreement or by unilateral declaration. (Article 26, para- 
graph 2.) 

As to.the effect of the conferment of jurisdiction, the committee first 
adopted, on the basis of a draft submitted by its drafting subcommittee 
and without muzh discussion, a provision reading as follows: 


Conferment of jurisdiction signifies the right to seize the Court, and 
the duty te aecept its jurisdiction subject to such provisions as the 
State or States have specified. (Article 26, paragraph 3.) 5 


The significance of this was to make clear that states were free, in confer- 
ring jurisdiction upon the court, to attach such conditions as they wished 
under which they accepted the jurisdiction of the court. Moreover, the 
committee sought to ensure that the domestic jurisdiction of a state re- 
mained intact even as to a crime over which that state had conferred juris- 
diction upon the court, unless otherwise stipulated in the relevant instru- - 
ment. It was conceived that, in the absence of an express undertaking to 
the contrary, when jurisdiction was conferred by a state upon the court 
over a given crime, it was concurrent with, and not exclusive of, national 
jurisdiction over the same crime. On the proposal of the representative of 
Israel, the committee therefore adopted the following new paragraph: 


Unless otherwise provided for in the instrument conferring juris- 
diction upon the Court, the laws of a State determining national erim- 
inal jurisdiction shall not be affected by that conferment. (Article 
26, paragraph 4.) °° 


The jurisdiction of the court was restricted in another way. The com- 
mittee left intact Article 27 of the 1951 draft statute stipulating: 


52 Doc. A/AC.65/SB.17, p. 3. 53 Ibid., p. 4. 

54 Ibid., pp. 4, 5. 

55 Doe. A/AC.65/SR.17, p. 9. The text submitted by the Drafting Committee may 
be found in Doc. A/AC.6/L.7, Art. 26, par. 2. 

56 Doc. A/AC.65/SR.18, pp. 9-11. See especially the remarks of the representative 
of Israel and the Chairman. 
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No person shall be tried before the Court unless jurisdiction has been 
conferred upon the court by the State or States of which he is a national 
and by the State or States in which the crime is alleged to have been 
committed. (Article 27.) 5 


D, Is Approval of the General Assembly Necessary for the Conferment of 
Jurisdiction? 


According to Article 28 of the 1951 draft statute, ‘‘no jurisdiction may 
be conferred upon the Court without the approval of the General Assembly 
of the United Nations.’’ The drafting subcommittee, to which the article 
was referred, considered it too cumbersome a procedure to require the 
positive approval of the General Assembly for every conferment of juris- 
diction upon the court. It accordingly suggested that instead of the re- 
quirement of positive approval, a possibility of disapproval by the General 
Assembly should be envisaged. It submitted two alternative texts in this 
sense. One of these provided that a conferment of jurisdiction should 
cease to have effect if, within two years, such conferment had been dis- 
approved by the General Assembly. The other alternative text stated 
that no conferment of jurisdiction should have any validity if, within two 
years, such conferment had been disapproved by the General Assembly." 

The representative of China urged that there should be no political 
screening of the jurisdiction of the court. It was not clear to him, he said, 
how the punishment of an international crime could conflict with the 
maintenance of international peace. The intervention of the General As- 
sembly in respect of the jurisdiction of the court was unjustified. He pro- 
posed the deletion of Article 28 in the 1951 draft as well as the texts sub- 
mitted by the drafting subcommittee.*® The position of the representative 
of China was supported by the representative of France. He said that the 
intervention of the General Assembly was tantamount to a veto on acts of 
sovereign states and no provision of the Charter could justify it. The 
representative of Israel expressed himself against the texts of the drafting 
subcommittee: First, the General Assembly was not entitled by any provi- 
sion of the Charter to be a judge of the conferment of jurisdiction by states; 
secondly, the General Assembly was not concerned with individuals except 
in the election of the Secretary General of the United Nations; and thirdly, 
the suspending clause would introduce a two-year period of uncertainty 
into the process of conferring jurisdiction.“ On the other hand, the repre- 
sentative of the United States was in favor of maintaining the requirement 


57 For discussions on the article, see Docs. A/AC.65/SR. Hy pp. 15-17, A/AC.65/SR.12, 
pp. 8-11 and A/AC.65/SR.18, pp. 4-8. 

58 Doc. A/AC.65/1.7, Art. 26, par. 3. See also remarks of the representative of The 
Netherlands in Doe. A/AC.65/SR.16, p. 18, for an explanation of ae texts. 

59 Doc. A/AC.65/SR.17, p. 10. 60 Ibid. 

81 Doc. A/AC.65/SR.16, p. 4. 
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of positive approval as provided in Article 28 of the 1951 draft statute. 
He said that the committee had adopted provisions permitting states to 
confer jurisdiction upon the court by unilateral declaration. If no inter- 
vention of the General Assembly was provided for, it would be tantamount 
to dispensing with all control over the conferment of jurisdiction.** With 
regard to the texts submitted by the drafting subcommittee, the representa- 
tive of the United States pointed out that ex post facto disapproval by the 
General Assembly of conferment of jurisdiction could not, for example, 
bring back to life a person held guilty of a crime, sentenced to death and 
executed in the meanwhile. The committee finally adopted the proposal 
of China and, as a result, conferment of jurisdiction upon the court would 
not be subject to review by the General Assembly. 


E. Withdrawal of Jurisdiction 


The 1951 draft statute contained no provision concerning the withdrawal 
of jurisdiction from the court. The committee, without much discussion, 
adopted a new article providing as follows: 


A State may withdraw its ecnferment of jurisdiction. Such with- 
drawal shall take effect one year after the delivery of notice to that 
effect to the Secretary-General. (Article 28.) * 


F. Access to the Court 


Under Article 29 of the 1951 draft statute, the General Assembly of the 
United Nations and ‘‘any organization of States so authorized by the Gen- 
eral Assembly’’ might institute proceedings before the court. In the com- 
mittee, the representative of France proposed the deletion of these provi- 
sions. In his view, discussion in the General Assembly on a proposal to 
bring a case before the court ‘‘might be tantamount to a kind of pre-trial 

, by a political body, and without any of the judicial guarantees and rules,’’ 
and would be detrimental to the interests of the accused (the same argu- 
ment applied to other organizations of states). He therefore urged that 
the General Assembly should not have access to the court ‘‘even if it estab- 
lished close relationship with that body.’ ® The French proposal was sup- 
ported by the representatives of Peru and Venezuela. On the other hand, 
it was argued by the representative of the United States that the United 
Nations had broad authority to maintain international peace and security; 
it should therefore have access to the court. The committee eventually 
adopted the French proposal ® so that the article as adopted read as follows: 


62 Doc. A/AC.65/8R.17, p. 11. 63 Ibid., p. 9. 

84 Doc. A/AC.65/SR.19, p. 13. 

65 Doc. A/AC.65/SR.18, p. 13; see also comments of French Government on the 1951 
draft statute, reproduced in Doc. A/AC.65/1, pp. 24-25. 

88 Doe. A/AC,65/SR.18, p. 14. 87 Ibid. 

68 Ibid. ` 
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Proceedings beZore the Court may be instituted by a State which 
has conferred jurisdiction upon the Court over such offences as are 
involved in those proceedings. (Article 29.) 

The committee next considered a proposal of the representative of The 
Netherlands to add a new paragraph envisaging that the General Assembly 
or another United Nations organ might, ‘‘in the interest of the maintenance 
of peace’’ ‘‘stop the presentation or prosecution of a particular case before 
the Court.” In his view, the necessities of political expediency pre- 
cluded the strict enforcement of justice in all cases and at all times.” The 
proposal was opposed by several members of the committee. The repre- 
sentative of China maintained that the issue involved had already been 
disposed of when the committee decided earlier not to grant the power to. 
the General Assembly to approve or to disapprove the conferment of juris- | 
diction upon the court. The Netherlands proposal was merely another 
form of political screening. In his view there could not be any conflict 
between the maintenance of peace and the punishment of an international 
crime. ‘‘The Committee,” he said, ‘‘should not emphasize the virtue of 
appeasement for the sake of maintaining peace at any price.’ The rep- 
resentative of the United Kingdom said that, under the Netherlands pro- 
posal, the United Nations would be enabled to intervene in the affairs of 
states, which was against the spirit of the Charter.7? The independence 
of the court would be impaired, according to the representative of Peru. 
Such a provision, he urged, might compel states to consult the United Na- 
tions before instituting proceedings before the court.” The proposal of 
the Netherlands representative was rejected by the committee.” 

The representative of The Netherlands then moved that the text which 
he had proposed and the committee rejected should be included in the draft 
statute as an alternative provision applicable only ‘‘if the court should be 
established with close relations with the United Nations.’’** This was 
adopted.7® As a result, Article 29 of the draft statute had an alternative 
text, which included the following provision, embodying the Netherlands 
proposal: 


In the interest of the maintenance of peace, a United Nations organ 
to be designated by the United Nations may stop the presentation or 
prosecution of a particular case before the Court. (Paragraph 2 in 
Alternative B of Article 29.) 


III. ORGANIZATION AND PROCEDURE OF THE COURT 
A. Judges: Number, Nomination and Election 


Under the 1951 draft statute, the proposed international criminal court 
was to consist of nine judges. The 1953 Committee on International Crim- 


e Ibid. p. 15. 70 Doe. A/AC.65/SR.19, p. 7. 
1 Ibid. 72 Ibid., p. 5. 
73 Ibid., p. 6. 14 Ibid., p. 8. 


15 Ibid. 76 Ibid., p. 9. 
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inal Jurisdiction, having decided that a Committing Chamber should be 
established composed of five judges of the court,” increased the number of 
judges to fifteen (Article 5).78 It also provided that seven judges would 
suffice to constitute the court (Article 44).7° 

As to the nomination and election of the judges of the court, the com- 
mittee maintained the same procedure as envisaged in the 1951 draft, ex- 
cept to provide that ‘‘States which have conferred jurisdiction upon the 
court” should participate in such nomination and election, instead of the 
‘States parties to the present Statute’’ as stipulated in the previous draft 
(Articles 7, 8, 9 and 11). This modification was in consonance with the 
shift of emphasis from states parties to the statute of the court to states 
which had conferred jurisdiction upon the court. In this connection it 
may be noted that the same modification had been introducted throughout 
the draft statute. Thus, instead of the ‘‘States parties to the Statute,” it 
was, according to the Revised Draft Statute adopted by the 1953 committee, 
the ‘‘States which have conferred jurisdiction upon the Court, which 
would bear the financial burden (Article 23) and which would establish the 
Board of Clemency and Parole (Article 53). Moreover, any state that has 
conferred jurisdiction upon the court may institute proceedings before the 
court (Article 29), the additional qualification of being a party to the stat- 
ute, provided in the 1951 draft, having been dispensed with. 

The committee also adopted alternative texts, originally proposed as 
amendments by the representative of the United States, for the provisions 
referred to above concerning the nomination and election of judges. Under 
the alternative texts, the nomination and election of judges would be car- 
ried out by ‘‘Members of the United Nations and by those non-member 
States which have conferred jurisdiction upon the Court’’ (Alternative B 
of Articles 7, 8,9 and 11). It was understood that these alternative texts 
should be used if it should be decided that the court should be closely linked 
with the United Nations.** 


B. Investigation: The Committing Chamber 


Under the 1951 draft statute, a ‘‘Committing Authority’’ was to be estab- 
lished, ‘‘within the framework of the United Nations,’’ composed of nine 
members, elected in the same manner, at the same time, on the same terms, 
and possessing the same qualifications as the judges of the court (Article 
33). This authority was to examine the evidence offered by the complain- 
ant to support the complaint. If it was satisfied that the evidence was suf- 


17 See subsection B below. 78 Doe. A/AC.65/SR.19, pp. 20-21. 

79 Ibid, This provision is the same as in the 1951 draft statute. 

80 Doc. A/AC.55/SR.22, pp. 3-5. 

81 Does. A/AC.65/8R.9, pp. 18-16; A/AC.65/SR.10, pp. 3-8. See Report of the 1953 
Committee, Doc. A/AC.65/L.18, par. 69. The amendments submitted by the United 
States are contained in Doc. A/AC.65/L.5. 
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ficient to support the complaint, it would so certify to the court and to the 
complainant. In the 1953 committee, it was pointed out by the representa- 
tive of The Netherlands that the setting up of the Committing Authority 
in that manner would ‘‘unnecessarily complicate the organization of the 
court.” 8 Upon the proposal of the representative of Belgium,®* the com- 
mittee adopted the following provision :' 


The Committing Chamber shall be composed of five judges appointed 
annually for one year at a sitting of the whole court by a majority of 
the members present. Retiring members of the Chamber shall not be 
eligible for immediate re-appointment. No judge who has participated 
in committing a case may adjudicate on the substance thereof. (Arti- 
cle 33, paragraph 1.) * 


C. Prosecution: The Prosecuting Attorney 


Under the 1951 draft statute, the states parties to the statute were to elect 
a panel of ten persons who would, in turn, elect a prosecuting attorney for 
each particular case. This prosecuting attorney would be responsible for 
conducting the prosecution before the court (Article 34). This system was 
eriticized by the representative of Belgium as being too complicated. He 
proposed that the prosecuting attorney should be chosen by the complainant 
state or states.” The representatives of Israel, the United States and the 
United Kingdom opposed the suggestion. They argued that the prosecutor 
before the court should represent the international community. If ap- 
pointed by the complainant state, he would be regarded as a representative 
of that state and could hardly be as objective as a publie prosecutor should 
be. The representative of The Netherlands, on the other hand, contended 
that the ‘‘community spirit was not yet sufficiently far developed’’ inter- 
nationally ‘‘to make it possible for the prosecuting attorney to act as spokes- 
man for the world.’’*? The Belgian proposal was finally aai by the 
committee in the following terms: 


A jurisconsult appointed by the complainant or complainants shall 
assume the functions of Prosecuting Attorney. (Article 34, paragraph 


1.) 88 


D. Dismissal of the Case 


According to the 1951 draft statute, the court might dismiss a case if it 
was satisfied that no fair trial was possible. In such event, it should dis- 
charge the accused and might acquit him (Article 43). The representative 


82 Doe. A/AC.65/8R.13, p. 12. 83 Doc. A/AC.65/1.6. = 
84 Docs. A/AC.65/SR.14, pp. 11-21; A/AC.65/SR.19, p. 22. 
85 Doe. A/AC.65/SR.14, pp. 3, 4. 88 Ibid., pp. 3—4, 6-7, and 8-9. 
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of Peru pointed out that circumstances preventing a fair trial might be 
temporary or permanent and that acquittal should be the outcome of trial.®° 
This opinion was concurred in by the representatives of France and the 
Philippines.” Upon the proposal of the representative of Belgium,” the 
committee adopted the following text which was incorporated into the arti- 
- cle entitled ‘‘Rights of the Accused’’: 


If the Court considers it impossible to ensure a fair trial, the Court 
may, by a decision, supported by reason, suspend the proceedings and, 
if they are not resumed within a time limit determined by the Court, 
dismiss the case. If the case be dismissed, the accused shall-be auto- 
matically released. (Article 38, paragraph 4.) °? 


E. Withdrawal of Prosecution 


The 1951 draft statute provided that if the court approved a withdrawal 
of prosecution, it should discharge the accused and might acquit him (Arti- 
cle 44). The representative of Belgium said that, although withdrawal of 
the complaint implied discontinuance of the prosecution, the court alone 
could decide whether the accused should be discharged. If, however, it 
decided that the complaint was not substantiated, it should acquit the ac- 
cused, since the latter might insist on being tried to obtain an acquittal. 
He submitted a text in this sense.°* The text was adopted by the commit- 
tee reading: 


If the complainant State withdraws the complaint, the Court alone 
shall decide whether the accused shall be discharged; if the complaint 
is not substantiated, the Court shall acquit the accused. (Article 
43.) = . 


F. Jury 


The 1951 draft statute provided that ‘‘trial shall be without a jary” 
(Article 37). The representative of the United States proposed that a 
proviso should be added to enable states in which the jury system prevailed 
to obtain a trial with jury before the propcsed court. This, he said, was 
intended to allow elasticity and to facilitate the conferring of jurisdiction 
by states.°* The representative of the Philippines said that the introduc- 
tion of the jury system would give rise to complications. For instance, 
from what country would the jurors be selected??? Other representatives 
also voiced objection to the jury system applying to an international crim- 
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inal trial.” Thanks to the abstentions of these members, the United States 
amendment was adopted and the article read: 


Trials shall be without a jury, except where otherwise provided in 
the instrument by which jurisdiction has been conferred upon the 
Court. (Article 37.) » 


G. Decisions of the Court: Majority Required 


With regard to the majority required for decisions of the court, the 1951 
draft statute differentiated between final judgments and sentences on the 
one hand and other decisions on the other. Only for the latter, was the 
presiding judge given a casting vote in case of a tie. The Revised Draft 
` of the 1953 committee did not adhere to this differentiation. Instead, upon 
the proposals of the representatives of the United Kingdom, The Nether- 
lands and Venezuela,” the committee adopted the following text: 


1. All questions shall be decided by a majority of votes of the judges 
participating in a trial. ` 

2. With the exception of a decision to impose the death penalty or 
life imprisonment, in the event of an equality of votes, the presiding 
judge shall have a casting vote. (Article 45.) 1% 


H. Execution of Sentence: The Rôle of the Secretary General 


As provided in the 1951 draft statute, arrangements for the execution 
of sentences might be made, upon the motion of the court, by the Secretary 
General of the United Nations with any state, if there were no conventions 
regarding the matter (Article 52). The 1953 committee adopted, without 
much discussion, a motion of the representative of Israel to delete this 
provision, which was said to be unnecessary and difficult to apply. The 
article, as revised, therefore merely said: 


Sentences shall be executed in accordance with conventions relating 
to the matter. (Article 51.) +°? 


I. Clemency and Parole 


The representative of France proposed the deletion of Article 54 in the 
1951 draft statute providing for a Board of Clemency, elected by states 
‘parties to the statute, to exercise the powers of pardon and parole, and of 


98 The representatives of Peru and France, ibid., p. 5; Venezuela and Yugoslavia, ibid., 
p. 6. : 

99 Ibid., p. 7. The vote was 4 in favor, none against, with 10 abstentions. 

100 Doe. A/AC.65/SR.19, pp. 23, 24, 25. 
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suspension, reduction and other alteration of a sentence. He said that 
clemency was a prerogation of sovereignty. The Board of Clemency en- 
visaged would be ‘‘a sort of board of appeals or review, which would con- 
duct a second trial.” 1°3 The representative of The Netherlands, however, 
argued that there was need to provide for clemency. -A court, even an 
international court, sitting immediately after a war was susceptible of im- 
posing sentences which might later appear to be excessive. The French 
proposal was rejected. l 

With regard to the manner of appointment of the Board, which was not 
specified in the 1951 draft, the representative of the United States proposed 
that the states which were empowered to elect the judges should, in like 
manner, elect the Board of Clemency.*% This culminated in the adoption 
by the committee of the following text: 


The States which have conferred jurisdiction upon the Court shall, 
at the meetings and in the manner provided in article 11, elect a Board 
of Clemency and Parole consisting of five persons. (Article 58, para- 
graph 1, Alternative A.) 1° 


The committee next approved a proposal of the representative of The 
Netherlands to include an alternative provision stating that the members 
of the Board of Clemency should be ‘‘appointed by the United Nations.’’ 
This was later revised, again upon the motion of the representative of The 
Netherlands, to read: 


The States referred to in Article 7 [Alternative B] shall designate 
a Board of Clemency and Parole. (Article 53, paragraph 1, Alterna- 
tive B) . 

As to the power of the Board of Clemency and Parole, the committee 
adopted the United States’ amendment to make it ‘‘subject to the provi- 
sions of the instrument by which States have conferred jurisdiction upon 
the Court.” 1°83 Moreover, it was agreed that the expressions in the 1951 
draft statute of ‘‘pardon’’ and ‘‘suspension, reduction and other altera- 
tion of a sentence’’ could be better covered by the term ‘‘clemency.’’ That 
term was therefore used instead and the name of the Board was accordingly 
changed to ‘‘Board of Clemency and Parole.’’*°° Thus, the provision read: 


Subject to the provisions of the instruments by which States have 
conferred jurisdiction upon the Court, the Board shall have the power 
of clemency and parole. (Article 53, paragraph 2.) N 
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The committee next adopted, without much discussion, a proposal of the 
representative of The Netherlands to add a new paragraph reading as fol- 
lows: 


Before deciding on a petition for clemency or parole, the Board shall 
request the advice of the Court. (Article 58, paragraph 3.) 1° 


It was understood that the court’s advice would not be binding on the 
Board, ‘‘which would remain responsible for its own decision.’’ 1 


110 Ibid., p. 16. 111 Ibid., remarks of Chairman. 
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THE RECOGNITION OF THE COMMUNIST GOVERNMENT OF CHINA 


éprroriat COMMENT 


In the sharp controversy now going on over the possible recognition of the 
de facto government of China the legal elements of the problem would seem 
to be entirely lost in its political aspects. Indeed, judging from the editorial 
comments in the daily press, it would almost appear that there are no rules 
of international law at all to be taken into account, and that the whole issue 
resolves itself into a question of expediency, one side putting all the em- 
phasis upon the practical necessity of dealing with the Communist Gov- 
ernment, and the other side refusing to overlook the criminal conduct of 
the Communist Government in aiding and abetting the aggression in Korea. 

Few international lawyers, anxious as they might be to maintain the 
integrity of the law, would claim that in the light of the experience of 
recent years the rules governing the recognition of de facto governments 
are clear and precise. But admitting that, international lawyers may 
well insist that there are traditional principles of international law gov- 
, erning the controversy and that it is important to keep taen in the fore- 

ground of the discussion. 

It might be well in advance to nota that the public discussion of the 
subject has been somewhat confused by the failure of editorial writers and 
columnists to make a distinction between China as a state and the Com- 
munist Government of China. When it is said popularly that the United 
States ‘‘will not tolerate the admission of Red China to the United Na- 
tions,” what is meant, of course, is that the United States is unwilling to 
accept the Communist Government of China as representative of China as 
a state. China as a state is already a member of the United Nations and 
there is no question of its being ‘‘admitted’’ to the United Nations. The 
question is whether a particular. group claiming to be the ‘‘government”’ 
of China is entitled to be accepted as such by the other members of the 
United Nations. l 
_ Stability in respect to the control of the government over the major 
part of the territory of the state and willingness to accept and abide by | 
the rules of international law—such have been the two conditions laid 
down by the international lawyers in treatise after treatise, the first of the 
two tests being said to be the “‘objective’’ test and the second the ‘‘sub- 
jective.” At times the objective test of ‘‘stability’’ has appeared to be 
the only test, and the acceptance of the rules of international law has been 
taken for granted, on the assumption that the mere fact that a government 
is a government obligates it to observe the rules of international law. 
Occasionally, however, when the new government has more or less openly 
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proclaimed its unwillingness to abide by particular rules of international 
law, as in the case of the Government of Russia in respect to both private 
and public obligations. other governments have refused recognition on that 
specific ground. ‘‘Stability, of course, is important,’’ said Secretary 
Hughes in 1928, ‘‘stability is essential. Some speak as though stability 
was all that was necessary. What, however, would avail mere stability if 
it were stability in the prosecution of a policy of repudiation and con- 
fiscation ?’’ : 

In the case of Communist China there is general agreement that as 
of today the de facto government cannot meet this subjective test of ob- 
servance of the rules of international law. Both President Eisenhower 
and Secretary Dulles have repeatedly stated that the United States will 
not tolerate the admission of the representatives of Communist China into 
the United Nations; in popular language, Mao Tze-Tung must not be per- 
mitted to ‘‘shoot his way’’ into the United Nations. Other governments 
have modified their position by pointing out that while under present 
conditions the Communist Government of China should not be accepted 
as representing China in the United Nations because of its recent flagrant 
violation of the Charter of the United Nations, that offense can in due 
time be overlooked in the presence of the practical situation that compels 
third governments to deal with the Communist Government or with none 
at all. For thé moment feeling runs high in the United States, and any - 
attempt on the part oz those who favor recognition ‘‘in due time’’ to press 
the issue might well have the effect, threatened by the Senate Appropria- 
tions Committee, of leading the Congress to deny all funds for the par- 
ticipation of the United States in the United Nations. It should be noted 
that the offense of Communist China was far more than a succession of 
violations of the fundamental rights of man, as set forth in the Declaration 
of the United Nations; it was an open defiance of the law of the interna- 
tional community, accompanied by suffering and loss of life on a scale 
such as might have merited the condign punishment of its leaders had it 
been possible to apply the principles of the Nuremberg trials. A govern- 
‘ment guilty of such an offense might well be regarded as one that could 
not be trusted: to observe the rules of international law in other fields of 
conduct. , 

But in addition to the question of observance of the rules of interna- 
` tional law, which must of course include the obligations of the Charter of 
the United Nations, can the Communist Government of China meet the 
` objective test of stability, regarded by many as the primary consideration 
in the matter? Can any government, Communist or not, be regarded as 
stable which comes into power by methods of violence and maintains itself 
in power by suppressicn of the fundamental liberties of the people? Can 
a government be said to rest upon ‘‘the will of the people, substantially 
declared,’ to use Jefferson’s phrase of 1793, when its control is secured 


z 
660 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


by intimidation and terrorism? Can, indeed, a government operating 
avowedly on a one-party system be said under any circumstances to speak 
in the name of the people and have the right to commit them to its decisions? 

A hundred years ago the answer to these questions would doubtless have ` 
been ‘‘yes.’’ In the middle of the nineteenth century there were few to 
question what methods a government might resort to in its internal ad- 
ministration if there was no open resistance to its control and if in its 
relations with other states it observad the rules of international law. The 
matter was one of domestic jurisdiction, with which other states were not 
concerned. But conditions have changed today, and we know from ex- 
perience that a small tightly-organized minority can, by resort to ruthless 
measures, more effective today than those of a century ago, obtain control 
over the masses of the people anc give the appearance of having their 
general support. The acquiescence o? the people under such conditions 
would indicate little or nothing in respect to the continued stability of a 
government; and it might well be argued that a treaty signed by such a 
government would be no more than a personal agreement of its officials, 
not binding upon the state they claim to represent. It could not be ex- 
pected that the rule of good faith would govern their promises, or that 
succeeding governments would feel called upon to carry out obligations 
assumed by them. í 

What, in strict legal terms, are the conclusions to be drawn with respect 
to the Communist Government of China as of the period immediately fol- 
lowing the armistice in Korea? That it has committed a grave violation 
of international law in aiding and abetting the aggression of North Korea, 
with such tragic loss of life and destruction of property, would seem to bar 
it from recognition at the present time on the ground of inability to meet 
the subjective test of recognition, namely, observance of the rules of inter- 
national law. Secondly, the fact that the government is based upon the 
principle of a one-party system, denying to its people the freedom of ex- 
pression which is the only means by which the will of the people can be 
ascertained, would seem to bar it from recognition on ground of inability 
to meet the objective test of being based upon ‘‘the will of the people, 
substantially declared,’’ taking tkat test in terms of the acquiescence of 
the people under conditions which permit some degree of freedom of ex- 
pression without fear of merciless reprisals. 

Whether under the conditions that may be presented in the near future 
it will be expedient for the other members of the international community 
to deny to the Communist Government of China recognition upon either or 
both grounds is another question. But it would seem unfortunate to dis- 
cuss the problem solely in terms of expediency and to set aside thé estab- 
lished rules of international law as if they had no bearing on the contro- 
versy. The fact that in recent years certain other governments have been 
recognized which could properly have been brought under condemnation 
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of the traditional principles of recognition may indeed give support to a 
decision on the basis of expediency; but even with such justification it 
would still seem desirable to make the necessary concessions as concessions, 
so that the law may retain some degree of authority. ` 

C. G. Fenwick 


REPATRIATION OF KOREAN PRISONERS OF WAR 


As might have been expected,’ the arrangements made for repatriation 
of ‘‘prisoners of war’’ in the Korean conflict have turned out to be some- 
what complicated and unusual.? The individuals concerned are given the 
opportunity to choose between repatriation and/or release, thus conforming 
to the ethical and humanitarian view of the situation rather than following 
the traditional more rigid pattern of universal repatriation. But in the 
interval (for those who do not immediately opt for repatriation) repre- 
sentatives of Communist (‘‘the nations to which the prisoners of war 
belong’’) Powers may explain to the prisoners their rights and their 
freedom to return to lead a peaceful life. Surely nothing of this sort was 
ever heard of before in the law of war! Those who still decline repatria- 
tion are to have the right to ‘‘go to neutral nations,” assisted by the 
Neutral Nations Repatriation Commission and the Red Cross Society of 
India. The fate of this last group may be considered by the general 
political conference which is to be called by the United Nations, but it is 
unlikely that the latter will modify the arrangements signed at Panmunjom. 

Little comment is nezded or may be ventured on this disposition of a 
thorny and delicate problem. Refusal to abide by any strict historical 
routine was certainly sound. Permitting representatives of the countries 
of the, prisoners to interview them, while a novelty, hardly seems excessive, 
although the position of a simple soldier confronted by. a skilled propa- 
gandist does not appear to be wholly equitable! Finally, it is surely per- 
missible to question the completely ‘‘neutral’’ character of a commission 
consisting of Czechoslovakia, India, Poland, Sweden, and Switzerland; 
particularization would be superfluous. The net outcome is by no means 
as bad as it might have been; it is by no means as good at it might have been; 
this is due to world conditions which must change before international 
law and practice can change. 

What is necessary above all, of course, as soon as conditions permit, is 
another review of the whole problem of the treatment of ‘‘prisoners of 
war.’’ Yet that very term, used officially in the Korean situation, the 
negotiations, and in the agreement, is somewhat anomalous. Is there a state 
of war in Korea and if so, between whom and whom? Not only do the 
- old rules concerning treatment of prisoners of war in the old sense need 
1 Beo preliminary discussion in this JOUENAL, Vol. 46 (1952), p. 508. 


2 Text of agreement in United States Department of State Bulletin, Vol. 28, No. 730 
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further revision, but they also need modification or elaboration to cover 
captives taken in international police action. There has been some dis- 
position in certain quarters in this country to scoff at-that description of 
what has been going on in Korea, and there is a good deal of justification 
in faet, if not in law, for this cynicism. But it is noticeable that even the 
scoffers do not clearly take the position that the United States is at war 
with either North Korea or Chins. In any event the problem urgently 
calls for attention and solution, as difficult as that may be. 
Pirman B. POTTER 


THE NATURE OF CUSTOMARY INTERNATIONAL LAW 


The ascertainment of the existeace or non-existence of a norm of cus- 
tomary international law and, in the affirmative case, the ascertainment of 
its contents—always a prominenz task of international tribunals and 
Courts—has played a strong rôle in the jurisprudence of the Interna- . 
tional Court of Justice. The Court has had occasion to ascertain the 
existence,’ or to deny the existence, of a rule of general? or particular? 
customary international law. The fact that sometimes the pronounce- 
ments of the Court were rather to the surprise of the doctrine and of the 
practice of states, has not only brcught into being an extensive literature,* 
but has also directed attention once more to the problem bf the nature of 
customary international law whick justifies a brief survey of this problem. 

There are two additional reasons. While many international lawyers 
have concentrated their studies since 1920 nearly exclusively on the par- 
ticular international law of the League of Nations, and, now, of the United 
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Nations, there is a transformation of customary general law going on, too. 
Finally, the problem of the nature of customary international law is still 
controversial within the science of international law. The nature of cus- 
tomary law is, of course, a general problem of law. But whereas customary 
law is today of lesser importance in the advanced municipal legal orders, 
it is fundamental in international law, since all general international law 
has been, up to now, customary law. Notwithstanding a vast literature on 
customary law in general 5 and on customary international law, the words 
of Jules Basdevant,’ that ‘‘les idées des juristes sur le caractère de la 
coutume woni atteint ni à Vunité ni à la clarté,” are still true. 

There are three principal reasons why the ideas of jurists as to the 
nature of customary law have reached neither unity nor clarity. The first 
reason is the use of the word ‘‘source,’’ which, as Kelsen ® often has pointed 
out, is ‘‘a figurative and highly ambiguous expression,’’ which leads to 
confusion and should be dropped as a legal term.’ Our problem must not 
be confused either with the ‘‘evidence’’*° or with the entirely different 
problem of the foundation of international law," whether understood in a 
formal sense—as the ‘‘basic norm’’—or in a material sense as the ‘‘ulti- 
mate’’ foundation. The latter problem is by its very essence a meta- 
juridical ne, a problem not of the science, but of the philosophy, of 
law. 

.The second reason is the untenable construction of custom as ‘‘pactum 
tacttum,’’ a doctrine held by the early science of international law from 
Grotius to Vattel, and revived by the dualistic doctrine? The purely 


5 See, e.g., in German, Puchta, Das Gewohnheitsrecht (1828/37) ; Brie, Die Lehre vom 
Gewohnheitsrecht (1899); M. Riimelin, Die bindende Kraft des Gewohnheitsrechts 
(1919); W. Henrich, ‘‘Zur Problematik des Gewohnheitsrechts,’’ Recueil d'Études 
sur les sources du droit en Vhonneur de Fr. Gény (Paris, 1935), Vol. II, p. 276 et seg. 

6 See Ch. Rousseau, Principes Généraux du Droit International Public (Paris, 1949), 
pp. 815-862, and the large bibliographies on pp. 105-106, 815. Of later writings there 
must be added M. Sgrensen, Les sources du droit international. (1946); Mateesco, La 
coutume dans les cycles juridiques internationauz (1947); P. Guggenheim, Lehrbuch des 
Vélkerrechts, Vol. I (1947), pp. 45-51; A. Verdross, Völkerrecht (2nd ed., 1950), pp. 
107-110; H. Kelsen, Principles of International Law (1952), pp. 303-317. 

T (t Règles générales de la paiz,’ Hague Academy of International Law, Recueil des 
Cours, 1986 (IV), p. 508. 

8 E.g., op. cit. (supra, ucte 6), p. 303. 

® See also H. W. Briggs, The Law of Nations (2nd ed., 1952), p. 44. 

10 This confusion is clearly to be seen in T. J. Lawrence, The Principles of Interna- 
tional Law (7th ed., London, 1915), p. 95 et seg, and in Ellery C. Stowell, Interna- 
tional Law (New York, 1931), p. 26. 

11 The books by Ziceard?, La costituzione dell’ ordinamento internazionale (1943), 
and Sperduti, La fonte suprema dell’ ordinamento internazionale (1946), wrestle with 
the problem of the ‘‘foundation,’’ in connection with that of custom. 

12 Most Italian writers; particularly strongly by K. Strupp, Éléments du Droit In- 
ternational Public, Vol. I (Paris, 1930), p. 11, and ‘‘Régles générales de la paizx,’’ 
Recueil des Cours, Vol. 47 (1934, I), p. 36; Pas de normes là où il n’y a pas de traité 
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fictitious character of this construction, its open contradiction to the prac- 
tice of states, the untenable consequences to which it leads, its rejection 
by the overwhelming majority of writers, make it superfluous to refute 
this construction once more. 

The third principal reason is the idea of seeing in custom not a pro- 
cedure for creating norms of interr.ational law, but merely the ‘‘proof,’’ 
“evidence,” “la constatation”? of a pre-existing rule of law. This is the 
typical approach of the natural law doctrine. It reappears in Savigny’s 
Historical Jurisprudence (law as the product of the mystical ‘‘Volks- 
geist,” law to be found, not made} and, in recent times, in L. Duguit’s 
sociological, and G. Scelle’s ** biological, jurisprudence. With Duguit, law 
is the product of ‘‘la solidarité sociale.’ For Seelle custom is the trans- 
lation of a biological social necessity. The “‘droit objectif” is the sum 
total of causal laws which determins the appearance, permanence and de- 
velopment of the social fact. Custom has a spontaneous and intuitive 
character. Similar ideas can be found in Frangois, and, at some stage 
of his development, in Lauterpach:.1¢ This untenable theory is also re- 
sponsible for the extremely bad drafting of Article 38 (1) of the Statute 
of the International Court of Justiee.17 Close to this idea also is Roberto 
Ago, for whom customary law is ‘ spontaneous law, emerging in the con- 


explicite ou tacite.’? But there are, on tha one hand, adherents of the’ dualistie doctrine 
who flatly reject this construction (e.g, Balladore Pallieri, Diritto Internazionale 
Pubblico (5th ed., Milan, 1948), p. 540 ct seg.); on the other hand, this construction 
is accepted by some Anglo-American writers: Lawrence, op. cit. (supra, note 10), p. 95; 
John Westlake, International Law, Part I (Cambridge, 1904), p. 14; A. S. Hershey, 
The Essentials of International Publie Law (1921), pp..19-20; P. E. Corbett ‘‘The 
Consent of States and Sources of the Law of Nations,’’ British Year Book of Inter- 
national Law, Vol. 6 (1925), p. 25. See also S. Séfériades, Recueil des Cours, Vol. 34 
(1930, IV), pp. 205, 209-210. . 

13 See in more recent times Lorimer, Law of Nations, Vol. I, p. 27 (internationa 
custom as ‘‘unconscious interpreter of the law of nature in international relations’’) ; 
and L, Le Fur: ‘‘L’usage présuppose L'existence d'une règle juridigue obligatoire: il 
la constate simplement,’’ ‘‘ Règles génériles de la paiz,’ Recueil des Cours, Vol. 57 
(1935, TV), p. 197. 

14 G, Seelle, ‘‘Régles générales de la prix,” Recueil des Cours, 1939 (IV), pp. 348, 
350, 358, 432-437; Précis de Droit des dens (Paris, 1932), p. 5; Droit International 
Public (Paris, 1949), pp. 13-14. i 

15 ‘* Règles générales de la paiz,’’ Recueil des Cours, Vol. 66 (1938, IV), p. 173: ‘‘La 
coutume ne crée pas le droit, elle est un node de constatation du droit: elle sanctionne 
des principes qui s'imposent d’eux-mémee.’’ 

16 ‘‘Régles générales de la pais,’ Reweil des Cours, Vol. 62 (1937, IV), p. 158: 
“‘La coutume ne crée pas le droit: elle est la pratique actuelle qui se conforme à ce 
qui est déjà le droit’’; p. 159: ‘‘ZLa coutume est simplement la preuve de leistence 
d’une règle indépendante de la volonté de ceux qui la suivent.’? 

17 “International custom, as evidence >f a general practice accepted as law’’ (‘‘La 
coutume internationale, comme preuve d’une pratique générale acceptée comme étant 
de droit.’’) 

18 Roberto Ago, Scienza Giuridica e Diritto Internazionale (Milan, 1950). 
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science of members’’; but its creation or approval by those members is ir- 
relevant: the science ‘of law is here oceupied ouly with the ascertainment 
of the principle, not with its source. 

To arrive at a legally correct understanding of the nature of customary 
international law, it is necessary to avoid these three errors. ` Customary 
law, like all law, is pcsitive, man-made law. Law regulates its own crea- 
tion. Treaty and custom are two different, independent procedures for 
creating international legal norms.*® The treaty procedure leads only 
to norms of particular international law: custom can lead to norms of 
particular or general international law: but we speak of custom here only 
as a procedure for creating rules of general international law. 

The custom procedure is, historically, a primitive procedure; hence its 
defects: slowness and uncertainty of ascertainment. Custom can create 
new norms, or change or abolish existing norms. Some writers 7° see in 
custom a secondary procedure. But it is, in fact, not only the older, but 
also the hierarchically higher form of creating norms of international 
law.’ Custom-produced general international law is the basis; the cus- 
tomary principle of ‘‘Pacta sunt servanda’’ is the reason for validity of 
all particular international law created by the treaty procedure. 

. International custom is, therefore, a procedure for the creation of norms 
of general international law. It is international law which lays down the 
conditions under which the procedure of custom creates valid norms of 
general international law. These conditions are two: usage and opinio 
juris; they have equal importance. This is admitted overwhelmingly by the 
writers, and proved by the practice of states and of international tribunals 
and courts.”2 Only Strupp, from his extreme pactum tacitum standpoint, 
denies the necessity of usage. As to the condition of opinio juris, Kopel- 
manas?’ took a positicn against its necessity, and recently Guggenheim 
has held that the condition of opinio juris is superfluous. But this theory 
is untenable; it would eliminate the distinction between customary rules 
of law, on the one hand, and rules of international morality and conven- 
tional international rules (courtoisie internationale) on the other hand, 
whereas the practice of states shows that the states and courts sharply 
distinguish between these international rules of different normative sys- 
tems. 


19 That is why the norm, ‘‘Pacta sunt servanda,’’ cannot serve as the basic norm of 
international law. 

20 E.g., G. Schwarzenberger, A Manual of International Law (1951), p. 13. 

21 Thus Charles Cheney Hyde, International Law (2nd ed.), Vol. I (1945), p. 10; 
Oppenheim-Lauterpacht, International Law, A Treatise, Vol. I (7th ed., 1948), p. 25; 
Verdross in Recueil des Cours, Vol. 30 (192%, V), p. 293; Kelsen, op. cit. (supra, note 
6), p. 314. ` 

22 The necessity of the condition of opinio juris plays a prominent rôle in interna- 
tional decisions; see The Lotus Case, P.C.I J., Series A, No. 10, Sept. 7, 1928, p. 28, 
and the Asylum Case, cited above. 

23 British Year Book of International Law, 1937, pp. 127-151. 
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The elements of the first condition, ‘‘usage,’’ are the following ones: 
There must be a ‘‘practice,’’ whether of positive acts or omissions, whether 
in time of peace or war. This practice must refer to a type of situation 
falling within the domain of international relations. This practice must 
have been continued and repeated without interruption of continuity. But 
international law contains no rules as to how many times or for how long 
a time this practice must have been repeated. To require that the practice 
necessarily must be ‘‘ancient,’’** has no basis in positive international 
law. Thus the new and undoubted rule of general customary international 
law concerning the sovereignty over the airspace *® by the subjacent state 
was developed—contrary to the preceding proposals of the science of 
international law—during ‘the first World War. It is doubtful whether, 
as some writers 2° demand, the practice must be ‘‘just’’ and ‘‘humane’”’ 
or must not be in violation of existing treaties or of valid international 
law, For custom may change a valid treaty norm—e.g., Article XVIII of 
the League of Nations Covenant—or a valid norm of general international 
law. As to the problem of how widely this usage must have been prac- 
ticed, international law demands a ‘‘general’’ practice, not a unanimous 
one. That shows the untenability of the consent theory, of the pactum 
tacitum construction. For, if it is the case of a customary rule of general 
international law, created by general practice, such norm is valid for new 
states and for pre-existing states which hitherto had no opportunity of 
applying it.27 The problem is, on the other hand, of importance as to the 
coming into existence of a new norm of customary general international 
law. Some writers say that such new norm cannot come into existence 
against the resistance of a leading state. That is why the so-called ‘‘sector 
principle’’ of the acquisition of sovereignty over Polar regions has cer- 
tainly not become a new norm of customary general international law, 
in consequence of the non-acceptance by the United States. On the other 
hand, even the concurrent attitude of the leading Powers cannot create a 
norm of customary general international law against the resistance of other 
Powers. That is why the three-mile limit of territorial waters, upheld 
by the leading maritime Powers, the United States and Great Britain, has, 
in the light of non-acceptance by other states, not become a norm of cus- 
tomary general international law. The practice must be ‘‘general,’’ not 
universal; but a mere majority of states is not enough. The practice must 
have been applied by the overwhelming masority of states which hitherto 
had an opportunity of applying it. 


24 Thus I. Ruiz Moreno, Derecho Internacional Público (2nd ed.), Vol. I (1940), pp. 
22-25; and D. Antókoletz, Tratado de Derecho Internacional Público (4th ed.), Vol. 
I (1949), pp. 46-47. Vattel speaks of a ‘‘long usage.’’ 

25 See Mario Giuliano, La navigazione asrea nel diritto internazionale generale (Milan, 
1941). 

26 Thus Ruiz Moreno; Antékoletz, op. ctt.; previously Vattel. 

27 See The Paquete Habana (1900), 175 U. S. 677. 
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The usage, thus determined, must be coupled with the opinio juris. 
The practice must have been applied in the conviction that it is legally 
binding. When the practice even for a long time and without interrup- 
tion has been applied only in the conviction that it is morally binding or 
conventionally binding, a norm of international morality or a norm of 
courtoisie internationale may have come into being, but not a norm of 
customary general international law. Not only must the states which 
applied the practice have had: this conviction, but this conviction must not 
have been challenged by other states. Protests by other. states or declara- 
tions that they, even if submitting to this practice, do so only ex gratia; 
protests against the norm on which an international decision is based, 
even in carrying out this decision, prevent the coming into existence of a 
new norm of customary general international law. 

There is a last problem as to the relations between those two conditions 
of ‘‘usage’’ and ‘‘opinio juris,” especially in time. We must distinguish 
two hypotheses. A norm of courtoisie internationale may become a norm 
of customary general international law: here the ‘‘opinio juris” is later 
added to the usage and no theoretical difficulty arises. But a difficult 
problem is presented when it is a case of the original formation of a norm 
of customary general international law. On the one hand it is said that 
usage plus opinio juris leads to such norm; that, on the other hand, in 
order to lead to such norm, the states must already practice the first cases 
with the opinio juris. Hence, the very coming into existence of such norm 
would presuppose that the states acted in legal error. Kelsen?’ sees 
this dilemma, but it is hardly a sclution to state ‘‘that it is sufficient that 
the states consider themselves bound by any norm whatever.’’ For this 
would not explain why, then, in one case a legal rule, in another case a 
moral or conventional one, would come into existence, nor would it cor- 
respond to the condition which demands an opinio juris, not ‘‘of any norm 
whatever.’’ Verdross resorts to the explanation that the first cases of 
this usage must be supported by the consciousness of helping a ‘‘principle 
of law which has not yet become positive law’’ to assert itself. But this so- 
lution comes close to the theory of custom as evidence of a pre-existing 
norm. There is here, certainly, a challenging theoretical problem which, 
as far as this writer can see, has not yet found a satisfactory solution. 

The ascertainment whether the two conditions of the custom procedure 
have been fulfilled in a conerete case, is a task of the competent interna- 
tional authority, and, preliminarily, of the science of international law. 
It is a difficult task. Evidence: can be taken from diplomatic corre- 
spondence, instructions and so on, municipal laws and court decisions, 
treaties, negotiations, international decisions, practice of international 
organizations. But the greatest caution is always necessary. Diplomatic 
correspondence and so on may carry the opinio juris, but may also consti- 


28 General Theory of Law and State (1945), p. 114. 
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tute mere expressions of political convenience or expediency. A national 
court decision may be good evidence, but may also, in the words of the 
late Professor. Borchard, only be evidence of what international law is 
not. Treaties may, under different circumstances, be evidence for the 
fulfillment of the two conditions, and, under other circumstances, evidence 
against it. Even similar clauses over a long time in corresponding treaties 
are not always evidence. Thus the option-of-nationality clause, although 
very frequently contained in corresponding treaties and in use a long 
time, has not lead to a rule of customary general international law 
which makes an option clause obligatory, apart from treaty.” Repeated 
violations of international law may have occurred, without changing the 
conviction that they constitute violations, but they may also have been 
committed with the opinio juris of creating new international law. That 
is, e.g., now the crucial and basie problem in the chaotic status of the laws 
of war.*° 

It is necessary to distinguish between internal laws as evidence of the 
coming into existence of a customary rule of general international law ®t 
and a mere parallelism of municipal statutes.** This research has not only 
to determine whether a norm of customary general international law, 
creating a new or changing or abolishing a pre-existing norm has come into 
existence, but also when it has come into existence. Here is the difficult 
field of distinguishing between a new customary norm which has come into 
existence, and mere proposals for or tendencies toward creating such new 
norm. We give a few examples which will, at the same time, show how 
important this problem is in these times of transformation of general inter- ` 
national law. Have recent international decisions ** already created a 
principle of customary international law, lowering the degree of effectivity . 
of occupation of certain terrae nullius? Have recent treaty clauses al- 
ready lead to a new rule of customary general law concerning privileges 
and immunities of international organizations? Hardly. Is there a norm 
of general customary international law concerning the so-called ‘‘prin- 
ciple of contiguity’’?** Has a new norm of customary general interna- 
tional law come into existence abolishing the privilege of jurisdictional 
immunity for state-owned vessels engaged in normal commerce? The 


29 See Josef L. Kunz, Die Vélkerrechtliche Option, Vol. I (1925). 

30 Josef L. Kunz, ‘‘The Chaotie Status of the Laws of War,’’ in this JOURNAL, Vol. 
45 (1951), pp. 37-61. 

31 The Scotia (U. S. Supreme Court, 1871), 14 Wallace 170. 

32 See Giesler v. Giesler’s Heirs, Swiss Federal Court, July 11, 1935, Annual Digest 
and Reports of Public International Law Cases 1935-1937, pp. 1-2. 

83 Island of Palmas Arbitration, 1928, this JOURNAL, Vol. 22 (1928), p. 867; Judg- 
ment in the Case of Eastern Greenland, P.C.IJ., April 5, 1933, Series A/B, No. 53. 
On the other hand, the Clipperton Island Arbitration, 1931 (this JOURNAL, Vol. 26 
(1932), p. 390), seems to this writer not in conformity with general international law. 

34 Contra: Judge Max Huber in the Island of Palmas Arbitration. 
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same question could be asked with regard to the acts “‘jure gestionis’’ of 
foreign states. Has a norm of customary general international law come 
into existence granting to coastal states certain rights in the so-called 
‘contiguous zone’’ beyond territorial waters? ** It is certain that, con- 
trary to the opinion of some writers, the so-called ‘(Nuremberg Principles’ 
have, up to now, not become principles of customary general international 
law. Has a new norm of general customary international law concerning 
the ‘‘Continental Shelf, ”? come into existence? Lauterpacht*’ answered 
the question in the affirmative in 1950 insofar as the Truman Declaration 
is concerned. But not only are Mouton °”! and the Award of Lord Asquith 
of Bishopstone ® of contrary opinion, but the proposals of the International 
Law Commission,* acting in its capacity for ‘‘ progressive development of 
international law” and not ‘‘of its codification,” would seem to show no 
more but a tendency, a trend toward the coming into existence of a new 
norm, and even that, perhaps, only by multilateral treaty. All the more 
so, certain recent extravagant unilateral declarations concerning the ‘‘epi- 
continental sea,’’ the extension of territorial waters, the expansion of ex- 
clusive fishing rights, have not led to the coming into existence of a new 
norm of customary general international law *t in the light of the strong 
protests by the United States, Great Britain and other states. 
Joser L. Kunz 


THE INTERNATIONAL LAW STANDARD IN RECENT STATUTES OF THE UNITED STATES 


The integrating of international law with municipal law involves legis- 
lative judgment as well as draftsman’s skill. Through its statute law the 
United States has provided numerous examples of the techniques used. 
Some which came within the first century and a half of the nation’s history 
have been the subject cf an earlier comment.: Statutory provisions from 
1941 through 1952 invite special attention, partly because of the nature 
of the period. Conflict and cleavage have marked these years. War and 


35 See the very interesting decision and reasoning of the Austrian Supreme Court in 
the case Hans Hoffman v. Jiri Dralle, May 10, 1950, reprinted in Osterreichische Zeit- 
schrift fiir Offentliches Recht, Vol. IV (1951), pp. 90-103. 

36 See Oppenheim-Lauterpacht, International Law, A Treatise (7th ed., 1948), p. 449 
_ et seg, and Report of the Third Session of the U.N. International Law Commission, 
this JouRNAL, Supp., Vol. 45 (1951), pp. 146-147. 

37 tí Sovereignty over Sub-Marine Areas,’’ British Year Book of International Law, 
Vol. 27 (1950), pp. 376-433. 

38 The Continental Shelf (The Hague, 1952). 

89 Reprinted in International and Comparative Law Quarterly, Vol. I (1952), pp. 
247-261; digested in this JOURNAL, Vol. 47 (1953), p. 156. 

40 Loc. cit. (supra, note 36), pp. 139-144. 

41 Hence, the statement ty Professor Aramburú in this JOURNAL, Vol. 47 (1953), 
pp. 120-123, is wholly untenable. 

1 Robert R. Wilson, ‘‘ The International Law Standard in Statutes of the United 
States,” this JOURNAL, Vol, 45 (1951), pp. 732-740. 
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postwar tensions have not, however, obscured the standard which is inter- 
national law. In certain fields, indeed, they have provided impetus for 
its development. Publie international organizations have provided agen- 
cies to this end. The manner in which national legislation has taken 
cognizance of such agencies is suggested by the fact that in the period to , 
be reviewed there have been more than forty references to the United Na- 
tions in statutes of the United States, 

The limitations of a brief comment permit only a classification and 
illustrations of provisions relating to international law in the form of 
custom or of treaties. This leaves out of account the legislative history 
of acts, and the record of actual application of provisions. It is con- 
venient to group in one category mentions of international law in general, 
and, in another, mentions of treaties, although references to both types of 
international rules frequently occur in the same contexts. 

Considered according to subjects, express or implied references to inter- 
national law in United States statutes from 1941 through 1952 occur with 
respect to (1) claims, (2) piracy, (8) diplomatic and consular relations, 
(4) military justice, (5) neutrality, (6) requisitioning of vessels, (7) ac- 
tion against aggression, and (8) matters affecting public international 
organizations. 

Legislative provisions referring to international law in connection with 
the settlement of claims included tkose concerning claims against Mexico? 
and against Yugoslavia? There were also provisions for the settlement 
of ‘‘meritorious’’ claims for damages occasioned by United States forces in 
certain foreign countries. The formula would presumably extend to claims 
which the United States was obligated by international law to -pay. 

The crime of piracy is punishable under United States municipal law. 
The Act by which the Congress revised, codified and enacted into law Title 
18 of the United States Code contained (in Section 1651) a provision for 
life imprisonment of one brought to or found in the United States after 
having committed the crime of piracy ‘‘as defined by the law of nations.’’ 5 

In the course of revising the same title, Congress re-enacted the substance 
of provisions designed to protect from violence public agents of foreign 
states in the jurisdiction of the United States. By Section 112, 


Whoever assaults, strikes, wounds, imprisons, or offers violence to the 
person of an ambassador or other public minister, in violation of the 
law of nations, shall be fined not more than $5,000 or imprisoned 
not more than three years, or both.® 


256 Stat. 1058, 

364 Stat. 12, 14; this JOURNAL, Supp., Vol. 45 (1951), p. 58. 

455 Stat. 880; 57 Stat. 66. 

562 Stat. 683. See also Sec. 1653. On the use of this wording in certain treaties of 
the United States, see Robert R. Wilson, The International Law Standard in Treaties 
of the United States (1953), pp. 14, 15. 662 Stat. 683. Cf. 1 Stat. 112, 118. 
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Revising and re-enacting another section of Title 18, Congress provided for 
fine or imprisonment of one who, 


in aid of any foreign government, knowingly and willfully possesses 
or controls any property or papers used or designed or intended for 
use in violating any penal statute, or any of the rights or obligations 
of the United States under any treaty or the law of nations . . .7 


A revision of Title 28 of the Code affirmed the United States Supreme 
Court’s original and exclusive jurisdiction in ‘‘. . . All actions or proceed- 
ings against ambassadors or other public ministers of foreign states or 
their domestics or domestic servants, not inconsistent with the law of 
nations.” 8 By an Act approved May 9, 1941, certain privileges and im- 
munities of consular officers of foreign states were to be on a basis of 
reciprocity.’ 

Legislation to unify, consolidate and revise the Articles of War and 
establish a Uniform Code of Military Justice applied, by its terms, to 
persons serving with, employed by, or accompanying the armed forces, 
“Subject to the previsions of any treaty or agreement to which the 
United States is or may be a party or to any accepted rule of international 
law.” Wording identical with that quoted also appears in that part of 
the Act relating to application of the Code in leased areas.?° 

Other legislation, without in every case referring explicitly to ‘‘inter- 
national law” or the ‘‘law of nations,” dealt with subjects falling within 
that law. One of these subjects was neutrality, to which several statutes 
of the period related. For example, by a proviso to an Act amending 
Section 4613 and 4614 of the Revised Statutes (and bringing aircraft 
within the meaning of the term ‘‘vessel’’ and ‘‘ship’’ for the purpose of 
capture as prizes of war), nothing in the Act was to affect or impair 


the legal right of the Army of the United States . . . while engaged in 
hostilities, to capture any enemy property or neutral property used 
or transported in violation of the obligations of neutrals under inter- 
national law... .* 


The revision of Title 12 of the United States Code carried over a penalty 
provision applicable to anyone aiding or enticing the escape or attempted 
escape of a person interned in the United States ‘‘in accordance with the 
‘law of nations.’’?* It also empowered the President, in any war in which 


762 Stat. 683, 745 (Sec. 957). 

862 Stat. 869, 927 (Pi. IV, Ch. 81, Sec. 1251). Another section (1350) gave to 
district courts original jurisdiction of ‘‘any civil action by an alien for a tort only, com- 
mitted in violation of the law of nations or a treaty of the United States.’? 

9 See note 45, infra. 

10 64 Stat. 107, 109 (Pt. I, Arts. 2 (11), 2 (12)). 

1155 Stat. 261. On other aspects of prize jurisdiction in World War II, especially in 
relation to co-operation with co-belligerents, see 56 Stat. 746, 747. 

12 62 Stat. 683, 735 (Sec. 756). 
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the United States might by a neutral, to withhold clearance from any 
vessel (or forbid the departure of a domestic vessel not requiring clear- 
ance) when there should be reasonable cause to believe that the vessel was 
about to carry material or information to a warship of a foreign belligerent 
nation ‘‘in violation of the laws, treaties, or obligations of the United 
States under the law of nations.’2* In another type of enactment, the 
Congress authorized payment to Switzerland for losses and damages in- 
flicted on persons and property in that country during World War II by 
armed forces of the United States ‘‘in violation of neutral rights.” 1 An 
amendment to the Selective Training and Military Service Act of 1940 
continued the policy, of long standing in American practice," of denying 
eligibility for American citizenship to a national of a neutral country re- 
lieved from military service in the forces of the United States because of 
nationality.1® 

The right to requisition foreign vessels under certain conditions is well 
recognized in international law. Early in the period under review the 
Congress authorized the President, during the continuance of the national 
emergency, to requisition (or purchase or charter) any foreign merchant 
vessel which was lying in waters within the jurisdiction of the United 
States and which was necessary to the national defense.” Illustrative of 
conformity to the rule of compensation for requisitioned yessels was an 
Act providing for payment, with interest, for Finnish vessels which had 
been taken over.7* 

More suggestive of recent developments than the statutory provisions 
heretofore discussed were enactments directed to the realization of collec- 
tive security and provision against aggression. - Particularly illustrative 
of the new type of legislation was the Mutual Defense Assistance Act of 
1949. A section on ‘‘Findings and a Declaration of Policy’’ set as a goal 
the achievement of international peace through the United Nations, ‘‘so 
that armed force shall not be used except in the common interest.” The Act 
referred to the ‘‘principle of continuous and effective self-help and mutual 
aid,’’ and authorized the Chief Executive to discontinue aid (provided for 
in the statute) if continuance of it would contravene any decision of the 
United Nations Security Council or General Assembly, or would be in- 
consistent with the obligation of the United States under the Charter to 


13 62 Stat. 683, 748 (Sec. 967}. See also Sec. $63. 

1463 Stat. 279, 280. 

15 See comment in this JOURNAL, Vol. 36 (1942), pp. 454-460. = 

16 55 Stat. 844, 845. Referable to national policy rather than to any rule of interna- 
tional law were provisions in the Lend-Lease Act (1941) to the effect that nothing in 
the Act was to authorize or permit the convoying of vessels or the entry of American 
vessels into combat areas in violation of the Neutrality Act of 1939 (55 Stat. 31, 32). 
A later joint resolution provided that Section 7 of the mentioned Neutrality Act should 
not be operative when the United States was at war (56 Stat. 95). 

17 55 Stat, 242. 18 63 Stat. 973, 982. 
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refrain from giving aid to a state against which the United Nations 
` might be taking preventive or enforcement action.1® The Defense Pro- 
duction Act of 1950 set forth the 


policy of the United States to oppose acts of aggression and to promote 
peace by insuring respect for world law and the peaceful settlement 
of differences among nations. 


The Act further declared that the United States Government was ‘‘pledged 
to support collective action through the United Nations and through 
regional arrangements for mutual defense in conformity with the Charter 
of the United Nations.’’?° The Mutual Defense Assistance Control Act 
of the following year directed that it should be administered 


in such a way as to bring about the fullest support for any resolution 
of the General Assembly of the United Nations, supported by the 
United States, to prevent the shipment of certain commodities to 
areas under the control of governments engaged in hostilities in de- 
fiance of the United Nations.2+ 


The Mutual Security Act of 1951 contained a statement of the purpose to 


strengthen the mutual security and individual and collective defenses 
of the free world, to develop their resources in the interest of their 
security and independence and the national interest of the United 
States and to facilitate the effective participation of those countries in 
the United Nations system for collective security.” 


Of the numerous statutory provisions touching international public 
organizations, those approving the entry of the United States into such 
organizations are basic. The method of legislative acceptance of member- 
ship has found frequent use by the United States.2* As the host country 
to the most central of the new organizations, the United States has enacted 
such laws as that relating to the Headquarters Agreement, the Act 
authorizing an interest-free loan for construction of a headquarters build- 
ing,” and the Act concerning the furnishing of administrative materials on 
` a reimbursable basis.” Another type of measure was the International 
Organizations Immunities Act.” Still other legislation took cognizance of 
operational problems of the new agencies. An amendment to the Internal | 
Revenue Code, for example, provided tax exemption for 


... The income of . . . international organizations received from in- 
vestments in the United States in stocks, bonds, or other domestic 


19 63 Stat. 714, 718; this JOURNAL, Supp., Vol. 44 (1950}, p. 29. 

20 64 Stat. 798 (Sec. 2). 21 65 Stat. 644, 645 (See. 101, par. 3). 

2265 Stat. 373; this JOURNAL, Supp., Vol. 46 (1952), p. 14. 

28 See, for example, 59 Stat. 512 (IMF); 59 Stat. 529 (FAO); 61 Stat. 214 (IRO); 
62 Stat. 441 (WHO); 62 Stat. 1151 (revised Constitution of the ILO). 

2461 Stat. 756; this JOURNAL, Supp., Vol. 43 (1949), p. 20. 

25 62 Stat. 1286, 26 61 Stat. 762. 

2759 Stat. 669; this JOURNAL, Supp., Vol. 40 (1946), p. 85. 
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securities, owned by . .. international organizations, or from interest 
on deposits in banks in the United States of moneys belonging to . . 
international organizations, or from anyother source within the United 
States.?8 


Some legislation of the period touching international matters does not 
fit easily into either of the two broad categories distinguished at the outset 
of this comment. This would apply, for example, to the Congressional 
Joint Resolution concerning the Panama (1939) resolution of the Ministers 
of Foreign Affairs of the American Republics; ‘‘ ... the United States,” 
the joint resolution said, in part, ‘‘would not recognize any transfer, and 
would not acquiesce in any attempt to transfer, any geographic region of 
this hemisphere from one non-American power to another non-American 
power. ... ”?9 In at least one instance there was a reference to inter- 
national usage. This was in the Joint Resolution of September 23, 1950, 
concerning the use and display of the United States flag, which stated in 
one of its sections that ‘‘International usage forbids the display of the flag 
of one nation above that of another nation in time of peace.’’ 3° 

As was the case prior to 1941, statutory references to treaties were much 
more frequent than those to more general law or usage. Actions to imple- 
ment may take the form of appropriations made available to ‘‘carry out”? 
a treaty, or to ‘‘perform the obligations of the United Stajes’’ under it." 
Even treaties which do not call for money payments may not be self- 
executing. In any case, the implementation of treaties by legislation found 
numerous illustrations in the period under consideration, as it had in earlier 
periods.*? For the present purpose, it may be useful to draw attention to 
(1) statutory authorization or direction for the making of treaties; (2) 
provisions to the effect that the legislation shall not interfere with the 
carrying out of treaty terms; (3) wording to limit the benefits under 
bilateral treaties to the parties thereto; (4) enactments concerning sanctions 


28 59 Stat. 669 (Sec. 4 (a)). 2955 Stat, 133. 

3056 Stat. 377, 379 (Sec. 3g). ‘ 

81 See, for examples, 60 Stat. 446, 61 Stat. 511. 

82 Enactments of this general type occurred between 1941 and 1952 in a wide range 
of subjects, including aviation, education, fisheries, waterways, boundary river rectifica- 
tion, international mail, narcotics, industrial property, an Inter-American Coffee Agree- 
ment, international highways, an International Wheat Agreement, regionalism (as in 
the North Atlantic, the Caribbean and the Pacific), enemy property, and prisoners of 
war. Perhaps the most striking in the list for the period was the United Nations 
Participation Act (59 Stat. 619; this JOURNAL, Supp., Vol. 41 (1947), p. 13), which 
has been followed by appropriations periodically made for the same general object (60 
Stat. 198, 453; 60 Stat. 600, 621; 61 Stat. 279, 283; 63 Stat. 734; 64 Stat. 902). On 
the powers given the Executive under the United Nations Participation Act, especially 
in relation to the President’s later action with respect to Korea, see Francis O. Wilcox, 
‘The President’s Authority to Send Armed Forces Abroad,’’ Proceedings, American 
Society of International Law, 1951, pp. 20, 26, and the same speaker’s remarks in 
ibid., pp. 34-85, 37-38. 
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for the observance of treaties; and (5) provisions for reciprocity with 
foreign states, whether based upon conventional agreements or not. 

One of the developments of the period which furnished occasion for some 
international agreements was the emergence of the Philippines as an in- 
dependent state in 1946. In that year the Philippine Trade Act au- 
thorized the President of the United States to enter into an agreement 
with the new state, and set out in rather specific terms the substance of 
what was to be included in this agreement.** On a different type of sub- 
ject-matter, the Congress directed in another Act that ‘‘Immediately upon 
passage’’ of it, an executive officer (the Alien Property Custodian of the 
United States) should enter into an agreement with the President of the 
Philippines for a stated object.** Still other actions looked to new treaty 
arrangements with many states. A growing network of commercial treaties 
was, for example, the object approved by Congress in the following provi- 
sion of the Mutual Security Act of 1952: l 


The Department of State, in cooperation with other agencies of the 
Government concerned with private investment abroad .. . shall ac- 
celerate a program of negotiating treaties of commerce and trade... 
which shall include provisions to encourage and facilitate the flow 
of private investment to countries participating in programs under this 
Act. 


Language designed to harmonize legislative enactments with treaties 
appears in various statutes of the period. Rules laid down may specify a 
treaty or treaties in force with a particular state,** or may refer to treaties 
in general. Thus a Revenue Act of September 23, 1950, provided that ‘‘No 
amendment made by this Act shall apply in any case where its application 
would be contrary to any treaty obligation of the United States.” It 
has been noted that, when codifying the Articles of War and providing for 
a Code of Military Justice, the Congress specified persons who would come 
under the rules laid down, and then made this subject not only to 
international law but also to any treaty or agreement to which the United 
States might be a party.” Somewhat unusual was the wording by which, 
in an Act to increase the borrowing power of the Commodity Credit 
Corporation, lawmakers moved to set a rule as to future agreement-making. 
By Section 22 (£) of the Act, 


No proclamation under this section shall be enforced in contravention 
of any treaty or other international agreement to which the United 
States is or hereafter becomes a party; but no international agreement 


33 60 Stat. 141. 

3460 Stat. 418. The provision related to shares vested by the Alien Property Cus- 
todian but needed for the operation of an administrative agency of the Philippine 
Government. f 35 66 Stat. 141, 146 (See. 514 (d)). 

86 See, for example, 62 Stat. 450, 452, 37 64 Stat. 906, 937 (See. 214). 

88 Cited in note 10, supra. 
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or amendment to an existing international agreement shall hereafter 
be entered into which does not permit the enforcement of this section 
with respect to the articles and countries to which such agreement or 
amendment is applicable to the full extent that the general agreement 
on tariffs and trade, as heretofore entered into by the United States, 
permits such enforcement with respect to the articles and countries to 
which such general agreement is applicable.’ 


An example of legislative limitation of benefits envisaged under a bi- 
lateral agreement (to the other party to the undertaking) is found in the 
Philippine Trade Act of 1946. By Section 509, ‘‘The benefits granted by 
this Act... shall not, by reason of any provision of any existing treaty or 
agreement with any third country, be extended to such country or its 
products, citizens, or subjects.’’*° At the time of the conclusion of the 
authorized trade agreement with the Philippines, there were a number of 
third states to which the United States had made commercial most-favored- 
nation commitments. It therefore became necessary for the Department 
of State to secure waivers from each of these states in order that Philippine 
trade preferences might not become applicable to other states, their 
products or their nationals.** 

An appropriating authority is not without means to induce observance 
of agreements. Such a means, particularly in the latter part of the period 
under review, was the threat of witkholding foreign aid. dn connection 
with expenses of the Economic Co-operation Administration, for example, 
the Appropriations Act for the fiscal year 1951 provided that ‘‘after 
November 1, 1950, no funds herein appropriated shall be made available to 
any nation of which a dependent area fails in the opinion of the President 
to comply with any treaty to which the United States and such dependent 
areas are parties.’ A further proviso set forth that no appropriated 
funds should be used to provide assistance to any participating country 
which, in the opinion of the President, had failed, refused or neglected to 
support the United Nations in resisting aggression.*? Title V of the Mutual 
Security Act of 1951 provided that no assistance should be given under 
the Act unless the recipient country agreed to ‘‘fulfill the military obliga- 
tions which it has assumed under multilateral or bilateral agreements or 
treaties to which the United States is a party.’’** Sanctions of this kind 
are, of course, in contrast to those made applicable, by legislation, to in- 
dividuals who fail to comply with rules established under treaties.** 


3964 Stat. 261, 262. 4060 Stat. 141, 158. 

41 Texts of notes from these foreign states, respectively, are printed in the Depart- 
ment of State Bulletin for July 7, 14, and 28, 1946 (pp. 38, 79, 174); Aug. 4, 1946 
(p. 235); Sept. 1, § and 29, 1946 (pp. 431, 463, 596); Oct. 13 and 20, 1946 (pp. 691, 
726). 

42 64 Stat. 595, 757 (Ch. XI). 43 65 Stat. 373 (Sec. 511, a, 3). 

44 For an example of the latter, see section 7 of the Tuna Conventions Act of 1950 
(64 Stat. 777), according to which, ‘‘Any person who fails to make, keep, furnish, or 
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Reciprocity is a standard which may be prescribed in legislation as well 
as in international agreements. Where it is specified in statutes, there 
may or may not be treaties involved. Thus an Act to exempt (from 
revenue taxes) articles imported by consular officers and employees of 
foreign states was made conditional upon the granting of ‘‘equivalent 
exemption”? to corresponding officers and employees of the United States.** 
An Act to allow free importation by members of the armed forces of other 
nations (who were on duty in the United States) provided that 


if the Secretary of the Treasury shall find that any... foreign 
country does not accord similar treatment with respect to members 
of. the armed forces of the United States ... the privileges herein . 
granted shall... be accorded ... only to the extent that similar - 
treatment is accorded by that country... .*° 


An Act to extend the time for filing patent applications allowed benefits 
to an alien only if the alien’s country extended ‘‘substantially reciprocal 
privileges” to citizens of the United States." Legislation during World 
War II to facilitate the disposition of captured prizes provided for re- 
- elprocity (with each of the country’s co-belligerents) with respect to prizes 
taken by one party and brought into territorial waters of the other.** 
Other legislation permitted Canadian fishing ships in the North Pacific 
to land catches in Alaska during any period in which United States vessels 
` engaged in similar fisheries were granted ‘‘comparable privileges” in 
ports of British Columbia. When revising Title 28 of the United States 
Code,. Congress continued in effect the rule that aliens may have access 
to the United States Court of Claims (the subject of the suit being other- 
wise within that court’s jurisdiction) if the alien’s government gives to 
American citizens the right to prosecute claims against the foreign govern- 
ment in courts of the foreign state. 

Reciprocity within the framework of treaties was the-rule in other en- 
actments.. An illustration is in Section 11 of an Act to amend and supple- 
ment the Federal-Aid Road Act (of July 11, 1916). The section amended 
an earlier Act (on co-operation with Central American Republics in the 
construction of an inter-American highway) by providing that appropriated 
money should not be available for expenditure in a country which failed to 
enter into an agreement with the United States for reciprocal recognition 
of vehicle registration and drivers’ licenses. Such agreement was to be in 
accordance with the 1943 Pan American convention on the subject or ‘‘any 
other treaty or international convention establishing similar reciprocal 





refuses to permit inspection of any catch return, statistical record, or any report that 
may be, required [by conventions specified] ... shall be subject to... fine... .?? 
(4555 Stat. 184. 4663 Stat. 666. See also 56 Stat. 461. 
“47 60 Stat. 940, 942 (Bec. 2 (b), par. 2). 4856 Stat. 746, 747. 
48 62 Btat. 533, 534. , 50 62 Stat. 869, 976 (Sec. 2502). 
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recognition.’’* An earlier Act (making appropriation for the Executive 
Office) had looked to the fulfillment of obligations with respect to a Pan 
American highway, but had made the use of appropriated money in any 
co-operating country conditional upon such country’s agreeing to accord 
national treatment with respect to taxes for the use of the highway.*? 

Examples cited in the foregoing sections indicate a well-developed prac- 
tice of integrating municipal enactments with law that is internationally 
applicable. Much of the integrating in the period which began in 1941 
and ended in 1952 reflected effort for collective security and for a more 
peaceful world. A mere textual commentary on statutes such as that which 
has here been undertaken leaves many factors out of consideration. Per- 
haps even a superficial survey of illustrative enactments may help, however, 
to emphasize the legislative body’s far-reaching authority to implement, 
supervise, and harmonize—an authority which it can exercise effectively 
without changes in the existing Constitution, the effect of which might be 
to impede the executive branch unduly in its part of the process of 
handling foreign affairs. 

Rozert R. WILSON 


KER v. ILLINOIS REVISITED 


This comment has its starting point in an observation by Mr. Dickinson 
(made nearly twenty years ago) in his notable article on*‘‘ Jurisdiction 
Following Seizure or Arrest in Violation of International Law.’’+ He 
remarked that the decision of the Supreme Court in Ker v. Illinois? was 
‘‘unsatisfactory,’’ and suggested that the manner of presentation to the 
Court might perhaps be the explanation of the outcome.’ Ker held, to 
quote the headnote in the United States Reports, that 


where the prisoner has been kidnapped in the foreign country and 
brought by force against his will within the jurisdiction of the State 
whose law he has violated, with no reference to an extradition treaty, 
though one existed, and no proceeding or attempt to proceed under 
the treaty, this Court can give no relief, for these facts do not estab- 
lish any right under the Constitution, or laws, or treaties of the 
United States. 


Quite recently, in Frisbie, Warden, v. Collins, where petitioner had 
been convicted and imprisoned in Michigan after forcible abduction from 
Ilinois, Justice Black said for a unanimous Court: 


This Court has never departed from the rule announced in Ker v. 
Ilinois, 119 U. S. 436, 444, that the power of a court to try a person 


51 64 Stat. 785, 791. 5259 Stat. 106, 117. 

1 This JOURNAL, Vol. 28 (1934), p. 231. 

2 (1886), 119 U. S. 436, affirming 110 Ill. 627 (1884). Applications for release on 
habeas corpus had been denied by the Circuit Court of Cook County, 16 Chicago Legal 
News 17 (1888), and by the Federal Cireuit Court, N.D. IH. (1883), 18 Fed. 167. 

8 At p. 238. < (1952), 342 U. S. 519. 
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for crime is not impaired by the fact that he had been brought within 
the court’s jurisdiction by reason of a ‘‘forcible abduction.’’> No 
persuasive reasons are now presented to justify overruling this line 
of cases. They rest on the sound basis that due process of law is 
satisfied when one present in court is convicted of crime after having 
been fairly apprized of the charges against him and after a fair trial 
in accordance with constitutional procedural safeguards. There is 
nothing in the Constitution that requires a court to permit a guilty 
person rightfully convicted to escape justice because he was brought 
to trial against his will.® 


On the same day with Ker v. Illinois (December 6, 1886) the Court decided 
United States v. Rauscher,’ holding 


that a person wko has been brought within the jurisdiction of the 
court by virtue of proceedings under an extradition treaty, can only 
be tried ... for the offence with which he is charged in the proceed- 
ings for his extradition, until a reasonable time and opportunity have 
been given him, after his release or trial upon such charge, to return 
to the country from whose asylum he had been forcibly taken under 
those proceedings.® 


The réceiving government could not do otherwise, said Mr. Justice Miller, 
‘without an implication of fraud upon the rights of the party extradited, 
and of bad faith to the country which permitted his extradition. No such 
view of solemn public treaties between the great nations of the earth can 
be sustained by a tribunal called upon to give judicial construction to 
them. ne 

Taking for a moment a very broad view of these two decisions of 1886, 
it may with seeming plausibility be argued that the one is out of accord 
with the other. What saved Rauscher was not any merit of his own, but 
the consideration of national good faith toward Great Britain: to avoid 
a breach by the United States of its obligations under the extradition 
treaty, the municipal courts should forego proceeding against one who, 
otherwise, was justly subject to trial. Should not Ker have been let off by 
a like consideration of national good faith toward Peru? Without the 
consent of the Peruvian Government, Ker had been forcibly brought from 
that country, in a public ship of the United States, by one who had been 
appointed the messenger of the United States to accept custody on extradi- 
tion: Should not the municipal courts, in order to avoid further re- . 
sponsibility on the part of the United States, have foregone the exercise 
of jurisdiction? Duty under a treaty may seem more specific and con- 
erete, but it is no more real than duty arising from the general principles 
of international law. The messenger sent to Peru to receive Ker was 


s Citing, in addition to the Her case, Mahon v. Justice (1888), 127 U. 8. 700; 
Lascelles v. Georgia (1893), 148 U. 8. 537; and In re Johnson (1896), 167 U. S. 120. 

6 At p. 522. 7119 U. 8. 407. 

8 At p. 430. . ® At p. 422, 
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authorized only to take him in the regular way, on surrender by Peru; 
but it was alleged that he seized him in an irregular way, and that the 
carriage from Peru-was by a public vessel of the United States. Would it 
not seem that this involved the responsibility of the United States, and 
that for the municipal courts to take advantage of Ker’s presence so ob- 
tained would aggravate the wrong to Peru? 

Was that aspect of Ker’s case pressed upon the Court by his counsel? 
By consulting the Transcript: of Record and the briefs filed with the 
Supreme Court one discovers much that has not been known about Ker 
v. Illinois. 

In their Brief and Argument for Plaintiff in Error filed with the 
Supreme Court, counsel argued a very different theory from that sug- 
gested above. They contended that there was a right of asylum which Ker 
acquired by reason of the extradition treaty between the United States 
and Peru; ™* 


_ that such right of asylum, absolute or conditional, is a personal right, 
which the accused may set up in the courts of this country to bar a 
trial which would evade or obstruct that right.?? 


They cited and relied upon Commonwealth v. Hawes, Blandford v. 
State,*-United States v. Watts,® and State v. Vanderpool, all holding 
that one extradited may not be tried for an offense other than that on 
which he was surrendered. In the Vanderpool case the Chief Justice of ` 
Ohio kept referring to ‘‘the right of asylum’’ guaranteed to a fugitive by 
an extradition treaty," and counsel for Ker took their stand on that 
erroneous conception : 


Now, if it be true, as declared in the case last cited: ‘‘That the sole 
object of the treaty was to enable each government to protect ‘its 
citizens and inhabitants in the right of asylum, except they come within 
the provisions named,’’** it seams obvious that that intent is to be 
enforced at all times and under all circumstances. 

And if it is true that it is the intent of this treaty that: “The ac- 
cused was protected in his asylum, unless the authorities there should 


‘10 Seott, J., in his cogent opinion for the Supreme Court of Illinois, said: ‘‘The 
arrest and detention of defendant was not by any authority of the general government, 
and no obligation is implied on the pari of the Federal or any State Government, 
to the republic of Peru, to secure defendart immunity from prosecution for any offense. 
What was done was done by individual wrong . . .’’ Ker v. The People Oe s 110 IN. 
627, 643. On the case as it was made, this seems imaceurate. 


1118 Stat. 719. 12 At p. 15. 
1313 Bush 697 (Ky., 1878). 1410 Tex. Crim. App. 627 (1881). 
15 14 Fed. 130 (D.C. Cal. 1882). 16 39 Ohio St. 273 (1883). 


178ir Arnold McNair, in his recent article on ‘‘Extradition and Exterritorial 
Asylum,’’ British Year Book of Internaticnal Law, 1951, p. 172 at p. 173, refers to the 
‘intense political individualism’? that surrounded the British approach ‘to extradition 
in the nineteenth century. The same preconception is reflected in American judicial 
opinions, s 18 State v. Vanderpool (supra), at p. 279. 
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find him guilty of one of the crimes specified in the treaty ;’’ 1° then it 
was the intent of the makers of the treaty, that no man should be taken 
out of either country to be tried in the other until the country of his 
domicile had granted permission to the other country to submit him 
to jurisdiction. 

It is upon the authority of these cases and the reason of the rule 
there laid down that it is insisted that it is the intent of an extradition 
treaty to make a BIGHT OF ASYLUM.” 


This talk about a treaty of extradition conferring a personal right of 
asylum was, of course, a complete misconception. When State A makes 
an extradition treaty with State B, A’s object is to provide for obtaining 
custody of fugitives from its justice, not to confer upon such fugitives a 
right of asylum that would avail against A’s claim. So it was not difficult 
for Attorney General Hunt of Ilinois (assisted by Leonard Swett, 
Lincoln’s old companion at the bar, and Swett’s partner, Peter S. Grosseup, 
later for many years Federal District and then Circuit Judge) to meet 
and overcome the argument put up on Ker’ s behalf. The United States- 
Peruvian treaty 


contains no implied stipulation that a fugitive ... shall not be put 
to trial. . . unless his capture has been effected under the authority 
and forms of the treaty. ... The treaty ... is a contract solely be- 
tween nations, and does not confer upon the fugitive any right of 

~ immunity . Is a trespass upon the sovereignty of Peru, a counter- 
claim, properly pleadable by Ker, to our claim of punishment for 
his offenses? 22 


Clearly the Court was right in rejecting the contention set out by Ker’s 
counsel, whatever merit there might have been in an argument based on 
the international responsibility of the United States. 

Coming now to a more rigorous analysis of the Ker problem, the holding 
will be better understood when one considers what was not in the case. 
First, the contention could be only that courts within the United States 
should refrain from exercising their jurisdiction; the situation is to be 
distinguished from that in which the United States has by treaty ab- 
solutely limited the national jurisdiction.”* . Again, so far as appeared, 


19 Id. at p. 275. 

20 Brief and Argument for Plaintiff in Error,. by Robert Hervey and ©. Stuart. 
Beattie, at p. 20. 

21 Even Justice Miller slipped in his language in the Rauscher opinion, when he. spoke 
of ‘‘fraud upon the rights of the party extradited.’? Justice Miller had worked hard 
on that opinion, realizing that it ‘‘would attract the attention of statesmen and diplo- 
mats of both nations.’? Fairman, Mr. Justice Miller and the Supreme Court, 1862- 
1890 (1939), at p. 326, where a few other remarks on the case are recorded. But . 
Miller had had no great experience with problems of international law, and here he . 
tended to dwell upon the authorities rather than, as was his wont, exercising his own 
independent judgment. 

22 Brief for Defendant in Error, at pp. 7, 9, 12. 

23 Cf. Cook v. U. 8. (1933), 288 U. 8. 102, 121; this JOURNAL, Vol. 27 (1933), p. 559. 
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Peru had made no objection.* At no stage in the Illinois prosecution had 
the Federal Government expressed any concern; 5 no law officer of the 
United States had appeared, no intimation had come from the political 
department of the Government that it would be embarrassed in its conduct 
of foreign affairs by the exercise of jurisdiction in this case.* The scope 
of the Federal Supreme Court’s review of the judgment of the highest 
court of the State was narrowly limited by the jurisdictional statute, § 709 
of the Revised Statutes then being the pertinent provision.” Rauscher’s 
bass, on the other hand, came up on a certificate of division of opinion 


24 CF. Mahon v. Justice (1888), 127 U. S. 700, where Mahon, wanted in Kentucky on 
a charge of murder, had. been kidnapped from West Virginia and was held by the State 
of Kentucky. The State of West Virginia, by its Governor, went into the Federal 
Court in Kentucky and brought habeas sorpus proceedings to secure the release of 
Mahon. Denying relief, the majority of the Court, per Field, J., cited Ker as holding 
that the fugitive had no right of asylum in a foreign country where he had taken refuge, 
and continued: ‘‘So in this case, it is contended that ... he has the right of asylum 
in the State to which he has fled,’’ unless removed as provided in the Constitution and 
laws of the United States. ‘‘But the plain answer to this contention is, that the laws 
of the United States do not recognize any such right of asylum... on the part of a 
fugitive from justice ...’’ At pp. 714, 715. To which Justice Bradley (Harlan, J., 
with him), dissenting, replied with his usual acuity: the result in Ker was reached 
“because .. . the prisoner himself cannot set up the mode of his gapture by way of 
defense,’ if the State from which he was abducted makes no complaint. Peru made 
none.*?’? He continued: ‘‘But this is not such a case. The State from which Mahon 
was abducted has gui not only by a formal demand for his restoration, but by 
suing out a habeas corpus. . I take this to be a legal and apt remedy to settle whig 
case by peaceable judicial means.’’ At p. 717. 2 

25 Cf. the trial of Alexander McLeod in the New York courts, after the affair of the 
Caroline. At the direction of President Harrison, communicated with instructions drawn 
by Secretary of State Webster, the Attorney General proceeded to New York to signify 
the views of the Federal Government to Governor Seward, and to observe proceedings. 
See Works of Daniel Webster (1890), Vol. V, p. 130 et seg., Vol. VI, p. 262 et seq.; 
Writings and Speeches of Daniel Webster (1903), Vol. IX, p. 130 et seg, Vol. XI, p. 
262 et seg. Other key citations to thie historie incident are People v. McLeod, 25 
Wend. 483 (N. Y. 1841), and the critical note and letters in 26 Wend. 663; 2 Moore’s 
Digest of International Law (1906) 24 et seg.; Jennings, ‘‘The Caroline and McLeod 
Cases,’’ this JOURNAL, Vol. 32 (1938), p. 82. 

26 See Republic of Mexico v. Hoffman (1945), 324 U. 8. 30. 

27°¢A final judgment or decree in any suit in the highest court of a State, in which a 
decision in the suit could be had, where is drawn in question the validity of a treaty 
or statute of, or an authority erorcdsod under, the United States, and the decision is 
against their validity; or where is drawn in question the validity of a statute of, or an 
authority exercised under any State, on the ground of their being repugnant to the 
Constitution, treaties, or laws of the United States, and the decision is in favor of their 
validity; or where any title, right, privilege, or immunity is claimed under the Constitu- 
tion, or any treaty or statute of, or commission held or authority exercised under, the 
United States, and the decision is against the title, right, privilege, or immunity 
specially set up or claimed, by either party, under such Constitution, treaty, statute, 
commission, or authority, may be re-examined and reversed or affirmed in the Supreme 
Court upon a writ of error... .’’ The present provision is 28 U.S.C. § 1257 (1948). 
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between the judges of the Federal Circuit Court, who could thus submit to 
the Supreme Court ‘‘any question which occurred on the trial . . 78 In 
Rauscher’s case the Supreme Court, instructing the judges of the inferior 
Federal court, were concerned with the proper construction of a treaty 
of extradition, a treaty, that is, dealing with a matter with which the courts 
are directly concerned. It was proper for the judges below (as it is proper 
on the part of all officers and agents of government within the United 
States) so to perform their respective duties as to avoid creating an 
international delinquency chargeable to the United States,® and in 
Rauscher’s case the Supreme Court was authorized to tell the Circuit 
Court what it should do. ; 
In Ker’s case, in marked contrast, the Supreme Court was limited to 
the correction of error repugnant to the Constitution, treaties, or laws of 
the United States. What error had Ker’s counsel set forth? They 
claimed. that this was a case arising under the extradition treaty with 
Peru; but the gist of the complaint was that what had been done was 
completely outside the treaty. Justice Miller said for the Court: 


The question of how far his forcible seizure in another country, and 
transfer by violence, force, or fraud, to this country could be made 
available to resist trial in the State court, for the offense now charged 
upon him, is one which, we do not feel called upon to decide, for in ~ 
that transaction we do not see that the Constitution, or laws, or 
treaties of the United States guarantee him any protection. . . .*° 


Whatever substance there might be in any argument that could have 
been urged in Ker’s behalf, the matter lay in the application of general 
principles of international law. But as Justice Miller pointed out, while 
it was within the province of the State courts to take notice of the law of 
nations, the Supreme Court had no authority on that score to review, 
whatever it might think about the point involved. It should be familiar 
that a State court may, through ignorance of the law of nations, engage the 
international responsibility of the United States; but that consideration 
does not confer any Federal jurisdiction to review. It is for Congress, so 
far as it sees fit, to provide against this incident of the federal form of 
government.** 


28 See. 693, Rev. Stat. (1875). 

29 This states generally a principle illustrated by The Charming Betsy (1804), 2 Cr. 64. 

80 At p. 444. ` 

31 As by the Act of Aug. 29, 1842, 5 Stat. 539, 28 U.S.C. § 2241 (e)(4)(1948), 
extending the power of the federal judiciary to grant habeas corpus where the petitioner 
was held for an act done under the sanction of a foreign state. This was an outcome 
of the McLeod Case (note 25 supra). President Tyler, in his Annual Message to 
Congress of Dec. 7, 1841, had said: ‘‘The Government, by our institutions, is charged 
with the maintenance of peace and the preservation of amicable relations with the 
nations of the earth, and ought to possess, without question, all the reasonable and 
proper means of maintaining the one and preserving the other. Whilst just confidence 
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As will now be seen in the denouement of this matter, the actual situa- 
tion in Ker’s case was not such as to induce the Court to release him in 
order to protect the United States against international responsibility, 
even assuming for the moment that review under § 709 of the Revised 
Statutes could have been stretched so far. 

Why, one keeps wondering in the Her case, why did that messenger 
kidnap Ker instead of presenting in the regular manner the papers he 
earried in his pocket? Attorney General Hunt gave the explanation in 
a postscript to his brief. It might be entitled ‘‘The Attorney General’s 
Detective Story”: 


Having passed upon the law questions raised by this hearing, the 
court may have interest enough in the man and the crime which these 
questions are put forward to shield, to read another page concerning 
them. In the month of January, 1883, Frederick M. Ker, having been 
for many years the confidential clerk for Preston, Kean & Co., bankers 
of Chicago, asked permission to go to New Orleans for a rest from 
his labors. When the time for his vacation expired, the bankers in- 
stead of receiving their clerk, received a letter from him, postmarked 
at Chicago, in which he generously informed them that there were 
deficits in his accounts, and the amount of the embezzlement would 
be found to be about $21,000 of the moneys of the bank, and $35,000 of 
United States bonds belonging to its patrons. The letter contained 
an intimation that if allowed to take his journey unmobested, the bank 
would be let alone, but if pursued and brought back, a run would be 
organized and the bank ruined; and concluded with the cool remark 
that if successful in future life, he would endeavor to refund the 
money to those entitled to receive it. Preston, Kean & Co. were not 
alarmed by the threats, and inaugurated such measures that by the 
next steamer there went to Aspinwall one of Pinkerton’s men, who 
at Panama found a Chicago overcoat which had been shed and given 
to a porter. Precaution had been taken to cut the tailor’s name 
from the neck of the coat, but the name of Ker in one of the lappels 
[sie] of the side pocket remained untouched. Learning from the 
porter that the owner of the overcoat had sailed for Callao, the 
detective armed with photograph alone, followed by the next steamer. 
Arriving there, he went to Lima, and in a few days thereafter, while 
in a publie square, recognized Ker sitting under the shade of a tropical 
tree, regaling himself with a cigar. An acquaintance followed. Ker 
could speak French and so could the detective. Becoming interested 
in each other, a friendship arose. Together they did the city, the 
theatre and the fandango. Investments were discussed; Ker had 
money, the detective had more, and thus dreaming and scheming, days 
passed into weeks and time wore happily away. In the meantime, at 
Chicago, the victimized bankers obtained the proper demand from the 
federal Secretary of State, which came by the next steamer to the 





is felt in the Judiciary of the States, yet this Government ought to be competent in itself 

for the fulfilment of the high duties which have been devolved upon it under the 

organie law, by the States themselves.’? Cong. Globe, 27th Cong., 2d Sess., Appendix, 1. 
82 Brief for Defendant in Error, pp. 19-21. 
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friend in Lima. At this time, a state of things existed in Peru which 
rendered the treaty between the United States and that government 
inoperative. There was no Peru. The government had a nominal 
existence at Ariquipa, back in the mountains, eighty-five miles from 
Lima, but General Lynch, of the Chilian forces, was in military oc- 
cupation of the capital. Pinkerton’s man had no passport to go 
through the lines to present our demand at the mountain camp of the 
Peruvian government, but did what was perhaps the next best thing, 
applied to General Lynch. This officer, doubtless thinking that 
security to criminals was no part of his mission in Peru, dispatched 
an officer to aid the detective in putting Ker on his way back to the 
United States.. On board the man-of-war, Essex, then in the harbor 
at Callao, on her way to China, he was conducted to a state-room and 
transported to Honolulu, where it was expected to intercept the de- 
parture of a vessel to San Francisco. It happened, however, that 
this vessel had sailed when the Essex arrived outside the harbor, 
and Ker enjoyed the sea breezes on board his country’s man-of-war for 
nearly a month, when the next steamer took him aboard for San 
Francisco. Having been brought to Chicago, Ker, in the course of 
time, was placed upon his trial. He interposed no denial of the 
charges of theft and embezzlement, but relied upon his ability to 
persuade the United States to take him back to Peru. The court 
below was not susceptible to these persuasions, and gave him ten 
years tuition in Joliet to improve his notions of business integrity. 
With what,success his appeal will meet here, remains to be seen. 


Gro. Hunt, 
Attorney General 
State of Illinois. 


On April 3, 1883, when Ker was seized in Lima,®* war existed between 
Peru and Chile—the War of the Pacific out of which grew the Taena-Arica 
dispute. Chilian forces had oceupied Lima. Admiral Patrick Lynch, 
soldier of fortune serving in the Chilian Navy, had been appointed military. 
governor. On September 28, 1881, he had ousted the provisional govern- 
ment theretofore conducted by. the Peruvian, Dr. Calderon.** ‘‘The 
authority of the legitimate power having in fact passed into the hands of 
the occupant,” ** the military governor was indeed the authority competent 
to surrender a fugitive present in the occupied territory." It is obvious 


33 Transcript of Record, p. 11. 

34 Memoria que el Contra-Almirante D. Patricio Lynch, Jeneral en Jefe del Ejercito 
de Operaciones en el Norte del Perú, Presenta al Supremo Gobierno de Chile, Lima, 1882, 
.Documentos, at p. v. The decree is reprinted in Papers Relating to the Foreign Rela- 
tions of the United States for 1881, at p. 938. 

35 Art. 43 of the Hague Regulations of 1907, 36 Stat. 2277, 2306. 

86 Such was the conclusion of the U. S. Government when Mexico sought the extradi- 
tion of fugitives who had taken refuge in Cuba when it was under military government 
at the close of the Spanish-American War. The opinion of the Division of Insular 
Affairs, War Department, Jan. 9, 1900, is set out in Magoon’s Reports, The Law of 
Civil Government under Military Occupation (1902), at p. 523 et seg. The same conclu- 
sion was reached by the American occupation authorities in Germany at the close of World 
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that to obtain custody of a fugitive one deals with the power that can put 
its hands upon him. If that power is willing to make delivery, it is im- 
material whether there is a treaty obligation to do so, or whether the re- 
ceiving government would be in a position to reciprocate. Accepting as 
accurate the factual recital of the Attorney General," there was no invasion 
of Peruvian sovereignty or other breach of international law. 

It will be seen that this note has skirted a number of interesting prob- 
lems—of international law, of federal jurisdiction, of the law of interstate 
rendition," of due process and criminal jurisdiction.*®? This was neces- 
sary if the note was not to turn into a series of articles. 


CHARLES FAIRMAN 


INTERNATIONAL LAW IN AMERICAN LAW SCHOOLS TODAY 


Since the early days of the American Society of International Law, we 
have heard pleas urging more and better instruction in international law 
in the law schools of the United States Where do we actually stand 
in this field today? Any attempt at appraisal will necessarily be out of 
date almost before publication, but one may suggest that our law schools are 
making substantial progress, even if slowly, toward the quantity and 
quality of international law instruction which our Society would like to see. 





War I. American Military Government of Occupied Germany, 1918-1920, Report of 
the Officer in Charge of Civil Affairs, Third Army and American Forces in Germany 
(The Hunt Report), Mimeographed, Vol. IV, Appendices, App. No. 54, p. 356 et seq. 
Instances consistent with this view are set out in 4 Moore’s Digest 265 et seg. and 4 
Hackworth’s Digest 22 et seq. 

37 Admiral Lynch’s report, just cited, with supporting documents and correspondence, 
was under date of May 17, 1882, which was prior to the Ker affair. 

38 Of the line of cases in the Supreme Court, Ker alone dealt with a seizure in a 
foreign country. There are factors in such a situation which are not present where 
the matter lies between two States of the Federal Union, and factors in the latter which 
are not present in the former. 

39 The subject is ably discussed in ‘‘ Criminal Jurisdiction of a State Over a Defendant 
Based Upon Presence Secured by Force or Fraud,’’ by Austin W. Scott, Jr., 37 Minn. 
Law Review 91 (1953). 

1See ‘‘The Study of International Law in Law Schools,” 2 Am. Law School Rev.’ 
41 (1907), by Charles N. Gregory a member of the first Board of Editors of this 
JOURNAL; Josef Kunz, ‘fA Plea for More Study of International Law in American 
Law Sehools,?? this JourNaL, Vol. 40 (1946), p. 624. See also Proceedings of the 
[First] Conference of Teachers of International Law, Proceedings, American Society of 
International Law, 1914, pp. 250-324, at which there was adopted a resolution read- 

. ing: ‘‘ Resolved, That, in recognition of the growing importance of a knowledge of 
international law to all persons who plan to devote themselves to the administration of 
justice, and who, through their professional occupation, may contribute largely to the 
formation of public opinion and who often will be vested with the highest offices in the 
State and nation, this Conference earnestly requests all law schools which now offer no 
instruction in international law to add to their curriculum a thorough course in that 
subject.’ Other resolutions urged the American Bar Association to take action toward 
the inclusion of international law among law school subjects and those required for 
admission to the bar. 
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According to the latest available information, a substantial proportion — 
of the 108 law schools which are members of the Association of American 
Law Schools have their own courses in international law, while yet others 
permit and encourage their law students to take for law school credit 
courses in the subject which are taught in political science departments. It 
appears that during 1951-52 or 1952-53, courses in international law were 
offered by the following law schools which are members of the Association: 
Alabama, Albany, Boston University, Buffalo, California, Catholie Uni- 
versity, Chicago, Columbia, Cornell, Creighton, Cumberland, Denver, 
Duka, Emory, George Washington, Georgetown, Georgia, Harvard, Illinois, 
Indiana, Iowa, Kansas, Kentucky, Louisiana State University, Louisville, 
Miami (Florida), Michigan, Minnesota, Mississippi, Nebraska, New York 
University, Northeastern, Northwestern, Ohio State, Oklahoma, Pennsyl- 
vania, Philippines, Puerto Rico, Rutgers, San Francisco, Santa Clara, 
Southern Methodist, Stanford, .Temple, Texas, Toledo, Tulane, Utah, 
Virginia, Wake Forest, Washburne, Washington University (St. Louis), 
Western Reserve, Wisconsin, and Yale. It is also understood that law 
students may elect, for law school credit, international law courses taught 
in the political science departments at Arizona, Arkansas, Cincinnati, 
Colorado, Montana, Tennessee, Valparaiso, Washington (Seattle), and Wil- 
liam and Mary. Insofar as this list is accurate, it shows 55 law schools 
offering their own international law courses, and nine others going at least 
so fer as to let students take international law, even if not taught under 
law school auspices. This gives a total of 64 law schools making some 
provision for international law, as compared with 44 members of the Asso- 
- ciation of American Law Schools which are understood not to be teaching 
this subject at present.® 

We could, and should, be doing better than this, but the present figures 
show distinct improvement as compared with estimates made as recently as 
five years ago, when about 30 members of the Association of American Law 
Schools were. reported to be teaching international law;‘ or on the eve of 


2 Based on a survey coniucted by Professor Carl M. Franklin of Oklahoma University 
Law School, as Chairman of the Committee on International Law, Association of 
American Law Schools, in 1951-52; and supplemented by personal inquiries and 
examination of law school bulletins and announcements. 

3 See Carl M. Franklin, ‘‘Needed:-More and Better Courses in International Law,’’ 
4 Journal of Legal Education (1952) 326; Franklin, ‘‘The Teaching of International 
Law in Law Schools,’ this Jounwan, Vol. 46 (1952), p. 140. 

4 Philip W. Thayer, ‘Teaching of International and Comparative Law,’’ 1 Journal of 
Legal Education (1949) 449. f 

At the Second Conference of Teachers of International Law, held in 1925, it was 
reported that a study of 110 law school catalogues showed 65 earrying no course in inter- 
national law, and 45 offering some kind of a course; a contemporaneous survey of the 
61 schools then members of the Association of American Law Schools gave 31 as offering 
the subject and 30 not teaching it. Second Conference of Teachers of International 
Law, 1925, pp. 115 and 120. : 


688 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


World War II, when Manley Hudson wrote that only 22 of the 84 members 
of the Association in 19388 were devoting any attention-to the subject.® 
It is particularly gratifying to see that, of the law schools reported by Kunz 
in 1946 as not teaching international law,* courses are today offered at 
Alabama, Buffalo, Chicago (a required course), Denver, Duke, Emory, 
Georgia, Illinois, Indiana, Louisiana State, Louisville, Minnesota, Ohio 
State, San Francisco, Southern Methodist, Texas, Utah, and Wisconsin. 
Inquiries made by the Committee on International Law of the Association 
of American Law Schools indicate that quite a number of law schools 
plan to begin courses in international law in the near future, particularly 
if an adequately trained teacher may be found, while a casual perusal of 
law school announcements during the past few years shows occasional 
courses or seminars in international law at yet other law schools. Further- 
more, international law is taught in at least a few law schools in the United 
States which do not hold membership in the Association of American Law 
Schools, though the proportion of non-member schools teaching the subject 
is mueh less than among Association members. 

What impact does this instruction in international law have on those who 
each year go out from the law schools to join the legal profession as new 
recruits? In 1950-51 Carl Franklin reported that only five law schools 
required international law, and it is believed that the numher is no larger 
today. In schools where the course is elective, the number of students 
taking international law may range from a mere handful who attend a 
seminar to a large majority of the student body. Student interest in the 
field seems high, but there are strong pressures in many schools to take 
subjects traditionally required on the bar examinations. Figures on en- 
rollment in international law courses have not been readily available. The 
writer can report that at Michigan in 1951-52 we had 242 students in the 
introductory international law course, which because of scheduling prob- 
lems was repeated in each semester and made available to a special group 
of March graduates destined for military service; while, under the more 
normal conditions of 1952-53 scheduling and a wider choice of available 
electives, we had about 140 students in 1952-537 Compared with our 
number of graduates, these figures indicate that between 65% and 80% 


5M. O. Hudson, ‘‘Twelve Casebooks on International Law,’’ this JOURNAL, Vol. 32 
(1938), p. 447, at p. 456. 

6 Kunz, loc. cit., note 1 supra. 

7 Although international law has not been a required course af Michigan, some pres- 
sure to include it in election of courses is caused by a group requirement that for 
graduation a student must have taken at least one course from a group composed of 
Comparative Law, International Law, Jurisprudence, Legal History, and Theories of 
Public Law, or else a seminar in some subject. The perhaps apparently illogical com- 
bination represents an attempt to require each student to have one course or seminar 
outside the ‘‘bread-and-butter’’ law courses. This summer the writer found 44 students 
in a purely elective international law course in the University of Texas Law School. 
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of our students at Michigan who receive their first law degree (LL.B. or 
J.D.) will have had at least a three-hour, one-semester, introductory course 
in international law. Whatever a fuller statistical picture for the nation 
might show, it is submitted that if the present rate of student course elec- 
tions in international law continues, within a very few years it will no 
longer be correct to say, as did Chief Justice Vanderbilt of New Jersey in 
1951, that: ‘‘I think it is safe to say that not one lawyer in five hundred, 
possibly not one lawyer in a thousand, has ever even had a course in inter- 
national law.’’ 3 

Why have our law schools been adding courses in international law and 
urging that more students take such courses? In part it is because they see 
the probabilities that he will encounter international law problems in many 
types of private practice and work for corporations, particularly in centers 
of foreign business or of large populations of foreign extraction: As 
Manley Hudson said in 1980, ‘‘any general practice of law which reaches 
beyond a small community is bound to bring one into problems of inter- 
national law.’’® Likewise Dean Wigmore pointed out in 1941 that the 
purpose of his Syllabus of American International Law for aah Prac- 
tittoners was i 


to demonstrate to. the practitioners of the United States that virtually 
every principle of International Law has had applications in our 
United States practice, and is still potential of a fee to be earned by a 
practitioner,» 


Then, too, in our Government service, and on the staffs of international or- 
ganizations, there are opportunities for some lawyers qualified in interna- 
tional law, and a great need for them; as Carl Franklin recently wrote, 


Essential to a successful ‘‘waging of the peace’’ by the United States 
during the coming years is the development of a vast reseryoir of 
competent personnel, particularly those trained. in international law, 
who can assist in the formulation and execution of national foreign 
policy. The development of such personnel depends in measure upon 
the existence of extensive, high-quality programs in international law 
in an increasing number of American law schools. 


From the standpoint of a clearer understanding of the nature and function 
of law in general, there is also great value to the student of American law 
in making enough study of international law to be able to draw comparisons 
between the two legal systems, and to see the development and nature of 


8 Arthur T. Vanderbilt, ‘‘The Responsibilities of Our Law Schools to the Publie and 
the Profession,’’ 3 Journal of Legal Education (1950) 207, at 209. 

9 Fourth Conference of American Teachers of International Law, 1980, p. 99. 

10 Wigmore, Syllabus of American International Law for American Practitioners ` 
(1941, Am. Bar Assn., Chicago) pt. 1, pp. 5-6. 

11 Carl M. Franklin, ‘‘Needed: More and Better Courses in International Law,’’ 4 
Journal of Legal Education (1952) 326. — 
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international law against its peculiar background of international life 
in contrast with the background against which our domestic legal system 
has grown and functions, 

Even more important, in the long run, is the lawyer’s professional ° 
responsibility in regard to an intelligent understanding of international 
legal matters, and the molding of publie opinion thereon. Characteristic 
of our American civilization, at least, is the extent to which lawyers are 

among the chief leaders of our communities, and the important part which 
they play at all levels in shaping public opinion and ideas of national 
policy, With the increasing importance of the United States in world 
affairs, and of international relations to everyone in the United States, it 
‘becomes increasingly necessary that we have many persons sufficiently 
conversant with international law to understand the legal side of the prob- 
lems arising in our relations with other nations. International law, as the 
legal aspect of international relations, calls for the lawyer’s skills, the 
lawyer’s attitudes, the lawyer’s approach. By reason of the lawyers’ train- 
ing and familiarity with law in their daily work, it is the lawyers who are 
in the best position to guide effectively the public opinion of a democracy 
when legal questions arise in international relations. Although interna- 
tional law forms only one part, and at times a rather small part, of inter- 
national affairs, yet it is that part which falls particularly to the lawyer’s 
sphere, and in which he is the most competent to understand the wisdom or _ 
unwisdom of governmental policy. and action. As Secretary of State Root 
so well said in the first article in this JOURNAL: 


The increase of popular control over national conduct, which marks 
the political development of our time, makes it constantly more im- 
portant that the great body of the people in each country should have 
a just conception of their international rights and duties... . Of 
course it is not to be expected that the whole body of any people will 
study international law; but a sufficient number can readily become 
sufficiently familiar with it to lead and form public opinion in every 
community in our country upon all important international questions 
as they arise.” . 

Any qualitative description or evaluation of these law school courses in 
international law is much more difficult. No one person is in a position to 
know what is really being taught in so many schools, or how it is being 
taught, or what the students get out of the courses. Some information, . 
however, has been published, and other notions may be gleaned from discus- 
sions, course descriptions in law school bulletins, and the like, as well as 
from the surveys which have been conducted by the International Law 
Committee of the Association of American Law Schools. The typical 
course appears to meet two or three hours a week for one semester, though 


12 Elihu Root, ‘‘The Need of Popular Understanding of International Law,’? this 
JOURNAL, Vol, 1 (1907), pp. 1-3. 
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some schools use as much as four or even six hours for the introductory 
course in international law (usually breaking it into two parts so that the 
full course continues through the year). Quite a number of the schools 
conduct the introductory course on a seminar basis, with opportunities for 
individual student research and papers as part of the course: while others 
are forced by the size of classes to proceed in more orthodox law school 
case-discussion fashion. Quite a number of schools (such, for example, 
as Columbia, Harvard, Michigan, New York University, and Yale) offer 
one or more advanced seminars in the fields of international law, interna- 
tional organization, legal problems of international trade, and the like, in 
addition to the basie introductory course in international law. In general 
it may be said that our law school courses in international law are either 
based on a casebook in the field, or are of the seminar type in which the 
students go directly to the source materials in the library. In both types 
of courses there seems to be an increasing emphasis on the use of materials 
other than the decisions of American and British courts, taking the form 
both of international adjudications and arbitrations, and of emphasis on 
state practice as shown in diplomatic correspondence and publie docu- 
ments, while there is wide acceptance today of Manley Hudson’s thesis that 
attention must be paid to the content of numerous bilateral and multilateral 
treaties. 

With a wid divergence in background, interests, and beliefs of the 
persons teaching international law, a comparative wealth of readily avail- 
able teaching materials for various types of international law courses, and 
the differing problems of different law. schools, it is only natural that the 
general approach, subject-matter covered, and methods of teaching inter- 
national law courses should differ widely from school to school. In con- 
sequence there is much debate among law school international law teachers 
about differences in their courses. . Although they are highly diverse, in 
the opinion of the writer very few, if any, of the law school courses now 
taught in international law should be ranked as ‘‘bad’’ or as poorly 
taught.1% Instead, there seems a need to recognize that each individualistic 
> teacher is accomplishing something worth while in his own way, and to realize 
` how much each teacher of the subject can learn from the others working 
‘in the field with different methods. At this period when the teaching: of 

international law is so far from stereotyped it seems especially important 
that as much be done as possible to make the aims, ideas and methods of 
- each teacher known to his colleagues in other law schools. 
Among the topics treated in a large proportion of law school courses in 


18 Here the writer would take issue sharply with Franklin, who in his ‘‘ Teaching of 
International Law in Law Schoola,’’ this JOURNAL, Vol. 46 (1952), p. 140, at pp. 141-142, 
speaks of ‘‘the sterile, unimaginative, traditional types of international law courses 
given in many law schools.’’? The present writer is not familiar with any international 
law course in an American law school today which he would characterize in this fashion. 
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international law today, though with differing emphases, one might list 
the nature and sources of international law, the manner in which it is 
applied, treaties and other international agreements, jurisdiction and im- 
munities from jurisdiction, and state responsibility for injury to aliens. 
Many courses also cover various aspects of states and recognition, territory, 
nationality, extradition, and state succession, though probably less thor- 
oughly than in the longer courses of 25 vears ago designed more specifically 
for a few specialists. All but a few courses give some consideration to the 
United Nations and other international organizations, though the amount 
of time spent and the manner in which they are dealt with (7.¢., descrip- 
tively or from the standpoint of legal analysis of constitutional documents, 
for instance) varies greatly. Most courses pay relatively little attention 
to the law of war, neutrality, and prize law, except fairly generally for 
some consideration of war crimes trials, and in a few cases belligerent 
occupation. Here and there a seminar concentrating on the international 
law of force and war seems to have been successful; but in very few in- 
troductory courses today is as much as 20% of the course devoted to the 
law of war and neutrality, as contrasted with the day when-the books, at 
least, gave a full half of their space to those fields. Even more clearly 
typical of present courses is the lack of attention paid to prize law, contra- 
band, blockade, and all the niceties of belligerent interference with enemy 
and neutral trade at sea. 

More specific description may be given of a few courses. Professor 
Philip Jessup in 1947 described his then new course at Columbia designed 
for law students who could not devote the time necessary for the full year 
course in the field. This new short course.was organized around the notions 
of how international law is found and applied by both national and inter- 
national tribunals, and around the analogies of the international law of 
treaties to the domestic law of contracts, the law of state responsibility to 
the law of torts, the international law of territory to the private law of 
property, ete.** Professor Myres McDougal of Yale has organized his 
course around the idea of international law as an instrument for maxi- 
mizing values in the world community, and deals with the world com- 
munity process, changing concepts of law, the chaos of existing institutions, 
the development of policy science, and the specific implementation through 
international legal processes and institutions of particular values such as 
a democratic sharing of power, security, shared respect, wealth, enlighten- ` 
ment, skill and health. Back of the somewhat difficult [for the mere 


14 Seo Philip C. Jessup, ‘‘The Teaching of International Law in Law Schools,?? 
Proceedings, American Society of International Law, 1947, p. 66. See also account in 
Assoc. of Am. Law Schools, Committee on International and Foreign Law, Institute on 
Teaching of International and Comparative Law, Proceedings, 1948; pp. 38-41. 

18 See Myres S. McDougal, ‘‘The Law School of the Future: From Legal Realism to 
Policy Science in the. World Community,’’? 56 Yale Law Journal (1947) 1345; idem, 
‘The Role of Law in World Polities,’’? 20 Miss. Law Journal (1949) 253; ‘Law and 
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lawyer !] sociological terminology, this course seems to be making stimulat- 
ing and real progress in relating the existing principles and institutions of 
international law to the purposes and needs which they are to serve. 
According to the University of Nebraska Law School announcements, Pro- 
fessor Willard Cowles’ course there is 


divided about equally between the use of international law as a tool 
for the local practicing lawyer in an inland state, and a study of the 
function of law in the adjustments that the United States is required 
to make as a result of the constant impact of living among 60-odd 
nations. A study is made of the principles, standards and rules which 
have been forged over the centuries and upon the basis of which the 
United States makes demands, in its own right and on behalf of its. 
nationals, on other nations, and other nations on the United States. 
The utility of this body of law in interstate relations between the 48 
States, and the interplay of principles of private law on international 
practice are observed, as well as the infiuence of international law on 
internal law. Considerable attention is paid to international public 
utilities, including legal problems related to the United Nations. 


The University of Pennsylvania Law School announcements succinctly 
describe Professor E. D. Dickinson’s course there as following closely the 
outline of his 1950 casebook, being: 


An introduction to international law as applied in the international 
and in the national forum, with emphasis on the community of nations, 
nations as members of the community, national domain, population 
and jurisdiction, intercourse and agreements, adjustments of differ- 
ences, and trends in organized cooperation. 


A few law teachers, notably Louis Sohn at. Harvard, are teaching law 
school courses primarily concerned with international organization, and 
getting most interesting results. Professor Kenneth Carlston of Illinois 
has written that an introductory international law course for law students 
should include: ` 


(1) the nature and sources of international law, (2) the process ofits 
growth and the efficacy of international legislation in that process, 
(3) the fields. which positive international law [in its classic sense] 
covers, (4) a none-too-technical or detailed restatement of its general 
principles within these fields, (5) the basie problems of the interna- 
tional order and the place of law in the international community ..., 
(6) the titles, authcrity and functions of the principal agencies for 
international cooperation ..., (7) the problem of control of aggression, 
of collective security in a bipolar power system, and of international 
criminal law, (8) the technique of political adjustment and the bodies 
concerned with that task, (9) the process of international arbitration 
(broadly considered to include international adjudication as well) as 
a means for the settlement of disputes, and other peaceful means for 


Power,’’ this JOURNAL, Vol. 46 (1952), p. 102; ‘‘The Comparative Study of Law for 
Policy Purposes,’’? 1 American Journal of Comparative Law (1952) 24, and.61 Yale 
Law Journal (1952) 915; and syllabus of the Yale course (1950). 
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settling controversy, (10) the contributions and limitations of region- 
alism, and (11) the basic problems of international constitutional law.** 


The present writer, first in courses at Pennsylvania and now at Michigan, 
has tried to stress the basic way in which international law is found and 
applied by those who work with it (national and international tribunals, 
foreign office officials, and individuals and corporations); the importance 
and utility of international agreements of all types and the problems re- 
lating to their drafting, conclusion, effect, interpretation and termination; 
some acquaintance with a few typical current problems in each of such 
fields as international persons, recognition and non-recognition, territory, 
nationality, jurisdiction and immunities from jurisdiction, and state re- 
sponsibility for injury to aliens; and finally a glance at the problems of the 
. control and use of force (particularly in the fields of war crimes trials and 
collective security measures). In the process, and more or less incidentally, 
the student is introduced to international organizations and procedures, 
as well as to such ideas as the individual being a subject of international 
law. More attention is probably paid to non-litigated materials, such as 
diplomatic correspondence and documents expressing the opinions of the 
Department of State, than in many courses, and an attempt is made to 
let the student see how international law works out in practice in typical 
fields and to evaluate for himself why it is relatively successful in some 
areas and not in others. i 

What are the postwar teaching tools available to American law school 
teachers of international law today? In 1950 we received Dickinson’s 
Cases and Materials on International Law, designed specifically for the 
brief two-hour, one-semester introductory course and widely used since 
its appearance. In 1951 came the second edition of C. G. Fenwick, Cases 
on International Law, believed to be more widely used in political science 


16 Kenneth S. Carlston, ‘‘The Teaching of International Law in Law Schools,’’ 48 
Columbia Law Review (1948) 516,532. Professor Carlston appends this comment: ‘‘The 
writer cheerfully admits the ambitiousness of this task and the validity of the question 
whether, like the Lasswell-McDougal proposal, it is not of too broad a compass.’? Ibid, 
pp. 5382-533. 

Another somewhat unorthodox and interesting approach is suggested by the descrip- 
tion of the University of Kansas Law School course in international Jaw: ‘‘Deals 
largely with the problems of international organization, sovereignty, the formation of the 
American union, the league stage, federation stage, the extra-Constitutional origin of 
American executive power over foreign affairs, League of Nations, the United Nations— 
its principal organs, subsidiary organs and specialized agencies, their powers and 
functions, the historical and legal basis of the Nuremberg trials, current international 
problems arising from day to day. Selected materials, books, pamphlets, reprints, 
mimeographed selections.’’ 

17 Bo readily available in Moore’s and Hackworth’s Digests of International Law 
(1906, and 1940-44, respectively). 

18 Brooklyn, Foundation Press, 1950, pp. xxix, 740; reviewed by L. H. Woolsey in 
this JOURNAL, Vol. 45 (1951), p. 607. 

19 Chicago, Callaghan, 1951, pp. 895; reviewed by L. H. Woolsey in this JOURNAL, 
Vol. 47 (1953), p. 160. 
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courses than in law schools. Judge M. O. Hudson’s third edition of Cases 
and Other Materials on International Law” appeared in 1951, and carries 
on the tradition of a volume very widely adopted since the appearance of. 
the first edition in 1929. 1952 saw a second edition of Herbert Briggs’ 
magnificent Law of Nations: Cases, Documents, and Notes, designed 
primarily as a combination of treatise and casebook in one volume for 
political science courses in international law, but adapted to law school use 
as well. The writer’s International Law Cases and Materials? has slowly 
made its way through mimeographed and lithoprinted preliminary editions 
to regular published form. Other collections of materials for law school 
courses in international law, notably those prepared by Philip Jessup and 
by Willard Cowles for the Columbia and Nebraska courses described, 
remain in mimeographed form; while numerous outlines and syllabi and 
supplementary materials in mimeographed and duplicated format are used 
im many schools. The unfortunate thing about this wealth of material 
which has not yet reached printed form is the lack of knowledge about it, 
and the comparative difficulty with which it may become accessible and 
available to teachers, students, and lawyers who would profit immensely by 
the opportunity to know and use it. 

These pages have attempted to give some picture of present-day law 
school instruction in international law. It is important to realize how 
various organized groups have worked, and can work, to increase and im- 
prove what is now being done. The Association of American Law Schools, 
in particular, through its Committee on International Law has worked on 
various projects in this field, perhaps most notable of which was the Insti- 
tute for Teachers of International and Comparative Law which it con- 
ducted in the summer of 1948 at New York.” The Section of International 
and Comparative Law of the American Bar Association, through appropri- 
ate committees, has also taken an interest in advancing this field of legal 
education. The eight Conferences of Teachers of International Law, held 


20 St. Paul, West Pub. Co., 1951, pp. xli, 770; reviewed by Edgar Turlington in this 
JOURNAL, Vol. 46 (1952), p. 579. 

21 New York, Appleton-Century-Crofts, 1952, pp. xxvii, 1108; reviewed by D. P. Myers 
in this JOURNAL, Vol. 46 (1952), p. 752. i d 

22 Mimeographed edition, Ann Arbor, University of Michigan Press, 1949; temporary , 
lithoprinted edition, New York, Prentice-Hall, 1951; printed edition, New York, , 
Prentice-Hall, 1953. 

23 See W. W. Bishop, Jr., ‘‘ Institute on the Teaching of International and Compara- . 
tive Law,’’ this JOURNAL, Vol. 42 (1948), p. 884; Philip W. Thayer, ‘‘Teaching of 
International and Comparative Law,’’ 1 Journal of Legal Education (1949) 449. A 
registration of 54 took part, composed primarily of law teachers from 22 American and 
7 foreign universities. Professor Philip W. Thayer was Chairman of the Committee 
on International and Foreign Law, Association of American Law Schools, which con- 
ducted the institute with the generous financial support of the Carnegie Corporation. 
The Proceedings of the Institute were issued in mimeographed form, and a few copies 
are still available upon request to the present writer, University of Michigan Law 
School, Ann Arbor, Michigan. 
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in conjunction with meetings of the American Society of International 
Law since 1914, have devoted considerable attention to law school work 
in addition to their primary emphasis on college and graduate instruction 
in our subject. Occasional law school teachers of international law took 
part in the annual summer sessions fcr international law teachers con- 
ducted by the Carnegie Endowment for International Peace for a number 
of years beginning in 1932 at Ann Arbor and Montreal, although here 
again the primary emphasis was on colege courses. The members of the 
American Society of International Law have done a great deal in their 
individual ways to strengthen interest in the teaching of our subject and 
to bring together informally persons with ideas about how such teaching 
might be improved. l 


What may be suggested at the present as ways in which members of the ' 


Society may contribute further to the improvement of law school work in 
international law? In the first place, it would seem that those members 
of the Society who have any connection with any law school might be of 
assistance in encouraging the beginning of instruction in the field if it 
is not now offered at that law school; or in the improvement of, and de- 
velopment of wider interest in, international law courses and seminars now 
being carried on there. As a gradual process, at least, members of this 
Society may well be in a position where they can assist in bringing about 
publie demand for more and better intzrnational law courses. They may 
be able to assist in effecting a modification of bar examination requirements 
in some states where present rigid insistence upon familiarity with a long 
list of required subjects is effective today in causing the students to take 
courses in those subjects so as to pass the examinations, rather than having 
time to take courses in such fields as international law as part of their 
legal training.** Assistance in obtaining the necessary financial and insti- 


tutional support for, and planning of, another institute for teachers of 


24 It may be noted that the First Conference of Teachers of International Law in 
1914 resolved, ‘‘that the Conference hereby calls the attention of the State Bar 
Examiners and of the bodies whose duty it is to prescribe the subjects of examination, to 
the importance of requiring some knowledge of the elements of international law in 
examinations for admission to the bar, and urges them to. make international law one 
of the prescribed subjects.’? It is understood that international law is included as a 
bar examination required subject in Kansas, and that at least until recently it was (and 
may still be) required in Louisiana and Puerta Rico. 

Many members of the American Society of International Law might be expected to 
approve the idea of requiring international law as a bar examination subject. The 
present writer, however, does not urge that international law be added to the already 
long list of subjects required on the bar examination in many States; but urges instead 
that fewer subjects be required and less pressure placed by the examiners upon law 
students to take courses in those subjects on which they will be examined. This would 
enable the law schools to get students into zhe courses which legal educators believe 
will afford the best all-around legal education. In the process, student interest in courses 
in international law should increase the enrollment therein. 
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international law somewhat similar to that conducted in 1948, but drawing 
on the experience of that experiment in order to be even more useful to 
the teaching profession, would be invaluable; the Committee on Inter- 
national Law of the Association of American Law Schools has not yet 
been able to repeat the 1948 institute, which was originally planned to 
meet in three consecutive years in different parts of the country. Par- 
ticularly among those teaching international law at present in our law 
schools, it would seem that the International Law Committee of the As- 
sociation, or else an ad hoc committee of the Society, might most usefully 
serve as a clearing house and exchange office for all the ephemeral and 
mimeographed materials now worked out for their own use by interna- 
tional law teachers; I have in mind such things as course outlines and 
reading lists, problems, examination questions, working bibliographies, 
student research projects, etc., which might well be duplicated in sufficient 
quantity so that copies of those produced in any law school could be dis- 
‘tributed automatically to international law teachers in all other interested 
law schools. Similarly, such a committee might well prepare brief minimum 
bibliographies and hints on starting an international law course, which 
could be made available to deans of law schools where international law 
is not now taught who are thinking about the possibilities of starting out 
in the field and want to know what additions to the library would be 
needed, how much they would cost, what special preparation would need 
to be made by a law teacher who had never worked in international law, 
ete. While most of these specific tasks may best be dealt with by par- 
ticular groups within our membership, such as the people now teaching 
international law, or those concerned with a particular school, the Ameri- 
can Society of International Law remains the organization most repre- 
sentative of all of us interested in international law in this country, and 
as such needs to understand both the present status of international law 
instruction in American law schools and the ways in which it is being, and 
can be, improved. l 
Wm. W. BISHOP, JR. 


25 It may be noted that as far back as the First Conference of International Law 
Teachers in 1914 it was resolved, ‘‘That a carefully prepared bibliography of interna- 
tional law and related subjects be published, with the names of publishers and prices 
so far as these may be obtainable, with especial reference to the needa of poorly 
endowed libraries.’’? Proceedings, pp. 317-18. 


NOTES AND COMMENTS 
THE SECOND MEETING OF THE INTER-AMERICAN COUNCIL OF JURISTS 


It was perhaps too much to expect that in the troubled situation of the 
political world the Inter-American Council of Jurists, meeting in Buenos 
Aires April 20-May 9, should have been able to find constructive solutions 
for the wide array of problems presented to it. Taking the ‘‘codification 
of international law’’ in the broad sense of the adoption of rules de lege 
ferenda as well as the systematic formulation of rules already aecepted, it 
was clear that at least half of the questions on the agerida of the meeting 
would raise conflicting points of view upon which compromise would be 
difficult at a time of tension in international relations. On the other hand, 
the fact that the meeting was a gathering of representatives of the inter- 
American regional community might have given promise that conclusions 
could be reached within that more limited group which perhaps the Inter- 
national Law Commission of the United Nations could not be expected 
to reach. 

Three committees were created to deal with what appeared to the Coun- 
cil to be the logical classification of the topics on the agenda. To Com- 
mittee I were entrusted five problems in which political and juridical issues 
were closely interrelated. In respect to the first of these topics, ‘‘Recog- 
nition of De Facto Governments,’’ no progress was made., A large ma- 
jority of the Council stood just where they had stood three years earlier 
‘at the meeting in Rio de Janeiro. Resolution IIT of the Final Act recites 
that the Council regarded it ‘‘as yet premature to conclude a convention 
on the subject’’; and the whole matter was referred to the coming Tenth 
Conference at Caracas. It is of interest, however, to note that two of the 
jurists, the delegate of Brazil and the delegate of Cuba, protested against 
this summary treatment of the problem. The act of recognition, Sr. San 
Tiago Dantas argued, while within the exclusive competence of each gov- 
ernment, was not an arbitrary act, but rather one based upon international 
juridical principles which could have been formulated as the contribution 
which the Council owed to the Tenth Inter-American Conference. The 
Cuban delegate, noting that the majority of the jurists were congratulating 
themselves upon the principle of the continuity of diplomatic relations 
adopted at the Bogota Conference of 1948, observed that there were other 
problems not solved at Bogota, and that it was the duty of the Conference 
to codify them. 

In 1948 the Bogotá Conference, in a moment of high resolve, recom- 
mended that the Inter-American Juridical Committee prepare a draft 
statute providing for the creation of an Inter-American Court to guarantee 


698 


NOTES AND COMMENTS 699 


the rights of man which had been proclaimed in an earlier resolution en- 
titled, American Declaration of the Rights and Duties of Man. The 
Juridical Committee, however, reported adversely on the matter, pointing 
out that the proposed court would involve ‘‘a radical transformation of 
the constitutional systems in effect in all the American countries,’’ and 
that, in the absence of positive substantive law on the subject, the time had 
not yet arrived for drafting the statute of a court to enforce the law. 
The Council of Jurists at its First Meeting accepted the report of the 
Committee and passed the subject on to the Second Meeting; and the Sec- 
ond Meeting in turn passed it on to the Council of the Organization for 
possible inclusion on the agenda of the Caracas Conference. The dslegate 
of Guatemala alone dissented. 

Equally evasive was the action of the Council of Jurists upon the third 
topic assigned to Committee I, ‘‘Report on the Strengthening and Effective 
Exercise of Democracy.’’ The topic had originated in a resolution of the 
Council of the Organization when acting provisionally as Organ of Con- 
sultation in the affair between Haiti and the Dominican Republic in 1950, 
and it had been given new emphasis by a resolution of the Fourth Meeting 
of Consultation of Ministers of Foreign Affairs held in Washington in 
1951. But it was one thing to proclaim the need of strengthening repre- 
sentative government as a means of preventing controveries and as an as- 
surance that measures taken to control the subversive activities of inter- 
national Communism would not encroach upon human rights, and another 
thing to reduce the general principle to practical and concrete proposals, 
which the Juridical Committee, to which the problem was assigned, found 
itself unable to do. In the absence of the ‘‘preliminary studies’’ by the _ 
Juridical Committee the Council decided to suspend consideration of the 
subject; and there was no one to dissent. 

More concrete and specific were the conclusions reached with respect to 
two draft conventions prepared by the Juridical Committee dealing re- 
spectively with territorial and diplomatic asylum. The drafts were pre- 
pared by the Juridical Committee in response to the same resolution of the 
Council of the Organization which had led to the study of the means of 
strengthening the exercise of democracy. The first of the two drafts, after 
being discussed in detail and changed in a number of respects, was adopted 
under the title, ‘‘Regimen of Political Exiles, Asylees, and Refugees’’ and 
forwarded to the Council of the Organization. The United States alone 
dissented, fearing that the provisions might conflict with the draft protocol 
for the revision of the Havana Convention on Civil Strife under prepara- 
tion at the time by the Council of the Organization. 

The draft convention on diplomatic asylum presented greater difficul- 
ties, for it involved indirectly the existing controversy between Peru and 
Colombia, which still remained unsettled after two decisions of the Inter- 
national Court of Justice. The Juridical Committee had laid down in 
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definite terms that the decision whether a refugee was guilty of a political, 
as distinct from a common law, offense should be made by the state offering 
asylum, and the Peruvian member of the Committee had made a reservation 
on that point. When the Council of Jurists took up the matter the Bra- 
zilian delegate sought to find a middle ground in accordance with which 
recourse would be had to arbitration in cases such as that of an offense 
having a dual character, being political in motive and yet having the sub- 
stantive character of a common crime. But the proposal was defeated 
and the revised draft convention finally adopted retained the original pro- 
vision leaving it to the state granting asylum to determine the character 
of the offense. Separate declarations were entered in the Final Act- by 
the delegates of Brazil, Peru and the Dominican Republic, while the United 
States abstained from voting on the ground of its traditional position in 
respect to diplomatic asylum. 

To the second of the three committees into which the Council di- 
vided itself were entrusted three topics dealing with problems of private 
international law. The possibility of revising the Bustamante Code had 
figured among the tasks entrusted to the Juridical Committee by the First 
Meeting of the Council of Jurists held in Rio de Janeiro in 1950; and the 
two reports successively presented by the Juridical Committee made clear 
the points of divergence in respect to civil status and the capacity of per- 
sons. Committee II found, however, that further study of the subject was 
needed and referred the topic back to the Juridical Committee with in- 
structions, the Argentine Delegation entering a separate statement of the 
principles which it believed should govern the revision. 

The same conclusion was reached in respect to the draft convention on 
the international sale of personal property and the draft convention on 
international co-operation in judicial procedures (judicial assistance) 
prepared by the Juridical Committee in response to the action of the 
First Meeting of the Council at Rio de Janeiro in 1950, A special work- 
ing group appointed by Committee II examined the drafts in detail and 
modified them in a number of respects. But it was clear that before it 
could be hoped that the drafts might be adopted by the governments they 
would have to have the support of the national codification commissions 
and other technical associations interested in the work. Resolutions were, 
therefore, adopted by the Council calling for the submission of the two 
drafts to the scientific bodies in question and for the revision of the drafts 
in the light of observations received. : 

Committee III undertook first an examination of two drafts dealing with 
the Regulations of the Council itself and of its Permanent Committee, the 
Inter-American Juridical Committee. No legal problems were presented, 
and in each case the Regulations were approved ‘‘in their entirety’’ by 
the plenary session. Two questions of public international law then came 
up for consideration: ‘‘Territorial Waters and Related Questions,’’ and 
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“Nationality and the Status of Stateless Persons,’’ both of which topics 
had been assigned for study to the Juridical Committee by the First Meet- 
ing. In neither case was there any question of adopting the draft con- 
ventions prepared by the Juridical Committee, and in the case of the draft 
convention on nationality, Committee TII had little difficulty in agreeing 
to request the Juridical Committee to make a more methodical study of 
the subject, supported by more elaborate documentation. 

The draft convention on territorial waters led to prolonged discussion, 
dealing as it did chiefly with the problem of the continental shelf. There 
was general agreement that the subject called for more detailed examina- 
' tion than had been given to it by the Juridical Committee, and a resolution 
was adopted setting forth the manner in which the Committee should con- 
duct its continued study of the subject. But a majority wished to go 
further and to take the opportunity to set forth in the preamble of the 
resolution a statement of what was believed to be the rule of law already 
recognized on the subject, namely, that while the nature and scope of the 
claims that riparian states might make to their continental shelves and to 
the territorial waters above them could not as yet be determined, yet it was 
possible to assert as a rule of international law that states had the right to 
protect the riches of those zones and to ensure for themselves the use and 
benefit of them. This view was accepted by the Council, the United States, 
however, entering a reservation opposing the statement on the ground 
that it affirmed ‘‘as an existing right’ a matter which was not een 
settled in international law. — 

It is of interest to note the contrast between the inter-American shed 
and that of the United Nations in respect to the machinery for the codifica- 
tion and development of international law. Whereas the United Nations 
has a single technical body, the International Law Commission, represent- 
ing all of the members of the organization, whose resolutions are subject 
to review by the General Assembly in the light of recommendations of its 
Legal Committee, the Organization of American States has a smaller body 
of technical experts, the Inter-American Juridical Committee, whose rec- 
ommendations are subject to the decisions of the Council of Jurists, which 
decisions are in turn subject to the final approval of a conference or a 
meeting of consultation. On the whole the inter-American system ap- 
pears to be working effectively, its somewhat slow progress being due to 
the necessity not merely of harmonizing the views of its own members, but 
of co-ordinating its conclusions with those of the larger universal organi- 
zation of the United Nations; within which the American States are a 
regional group.* 

C. G. Fenwick 
* Copies of the Final Act of the Second Meeting of the Council of Jurists and of the . 


Report of the Executive Secretary are available on request from the Pan American 
Union. . . 
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THE CAMBRIDGE CONFERENCE ON THE REVISION OF THE LAW OF WAR 


‘The Army Field Manual, Rules of Land Warfare; which provides 
guidance for Army officers on the law of land warfare, was last revised in 
1940. The corresponding British text, Chapter XIV of the Manual of 
Military Law, has, with one significant exception, not been changed since 
1936.2, The adoption of the Geneva Conventions of 1949 and the great, 
development in the jurisprudence of the law of war which has taken place 
as a result of World War II and the Korean conflict have necessitated the 
rewriting of both manuals. The author of the new British text is Pro- 
fessor H. Lauterpacht, Whewell Professor of International Law in the 
University of Cambridge. In the case of the United States, the prepara- 
tion of a new manual has been undertaken by the Office of the Judge 
Advocate General of the Army. 

The close co-operation of the United States and the United Kingdom in 
military matters and the essential similarity in the legal systems of the 
two countries suggested the desirability of close co-ordination in the 
preparation of the two manuals. In May, 1952, during the course of a 
debate in the House of Lords on the doctrine of superior orders, the Lord 
Chancellor announced that the United States Government would be con- 
sulted before the new British text was promulgated. The Director of 
Army Legal Services of the British War Office accordingly extended an 
invitation to the Judge Advocate General of the United States Army to 
‘send representatives to Great Britain for consultation, and, through the 
courtesy of the university authorities, facilities were made available at 
Cambridge for the holding of the conference. 

The British participants at these discussions, which were held during 
the month of May,” 558, were Professor Lauterpacht, Miss J. A. C. Gut- 
teridge, Assistant Legal Adviser, Foreign Office, and Lieutenant Colonel 
G. I. D. Draper, of the Directorate of Army Legal Services, the War Office. 
The representatives of the Office of the Judge Advocate General of the . 
United States Army were Brigadier General C. B. Mickelwait, Assistant ` 
Judge Advocate General, and Major R. R. Baxter. The Cambridge Con- 
ference devoted itself to a detailed examination of the two draft manuals 
and to a consideration of a number of more general questions of the law of 
war on which it was deemed important to reach agreement. The lengthy 
report which was adopted at the conclusion of the conference is evidence 
of the range of topics which were discussed and of the sigaineent degree 
of agreement which was reached. 


1 Field Manual 27-10, Oct. 1, 1940, as changed by Changes No. 1, Nov. 15, 1944. 

2 Manual of Military Law (1929), Amendments No. 12, Jan. 31, 1936, as changed by 
Amendments No. 34, April, 1944. The 1944’amendments of both manuals dealt with 
the doctrine of superior orders. 

3 Parliamentary Debates, House of Lords, Vol. 176 (1952), p. 1019. 
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The most important document which the conference adopted was a 
‘‘Statement of Some General Principles Underlying the American and 
British Revised Manuals.’’ In the words of the report, ‘‘These principles, 
although essentially declaratory of existing international law, are largely 
the result of the experience of the Second World War and constitute to that 
extent a distinctive feature of both drafts.’’ This section of the report 
discusses, among other matters, the binding effect of international law on 
individuals, the extent to which superior orders provide a justification for 
war crimes, the responsibility of superiors for the acts of their sub- 
ordinates, the superiority of international law to ‘‘military necessity,” 
and the applicability of the law of war to aggressive war. It also stresses 
that ‘‘the principles of humanity may and ought io be resorted to for the 
purpose of interpreting or applying the provisions of the Military Manu- 
als,” and that’ persons remain under the humanitarian protection of the 
law of war notwithstanding the legal ee of certain treaties on 
the subject. 

’ Other sections of the report comprise lists of the more important changes 
contemplated in the two manuals as the result of the discussions. A fur- 
ther paper deals with certain aspects of the Geneva Conventions of 1949 
which appear to require elucidation and sets on record the views of the 
participants as to the proper interpretation of the articles involved. 
‘Finally, the conference drew up a list of twelve subjects upon which it 
was not possible for the participants to reach agreement or which were con- 
sidered to require further study. These topics included, among others, 
the distinction between civil affairs administration and military govern- 
ment, the juridical nature of espionage, the bombar’ nent of undefended 
localities, the violation of armistices and surrenders, the applicability of 
the law relating to property in occupied territory to the battlefield and to 
general devastation, the power of the belligerent occupant to obtain real 
. property, and other economic aspects of the law of belligerent occupation. 

The participants in the Cambridge Conference considered that the full 
and frank exchanges of views which took place were of very considerable 
value, not only in the preparation of the new texts, but also in dealing with 
problems of the law of war of interest to both countries. It is to be hoped 
that consultations of this nature, which have also taken place between 
other states, may be undertaken on a wider scale in the future. In these 
days of close military co-operation between the Western Powers, full agree- 
ment on the law of war has become of paramount importance. 

R. R. BAXTER 


4 See ‘‘Interpretation of the Geneva Conventions of 1949; Some statements adopted 
by experts from the Nordie Countries,’’ reprinted in Revue générale de droit international 
public (3rd series), Vol. 24 (1953), p. 165. 
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THE STATE DEPARTMENT WHITE LIST AND DIPLOMATIC IMMUNITY 


In a case now eight years old + the Municipal Court of Appeals for the - 
District of Columbia came to grips, for the first time,? with the legal sig- 
nificance attaching to the White List * issued by the United States Depart- 
ment of State. Subsequent decisions involving the measure of privilege 
to be accorded lesser diplomats have taken their law, even irrelevantly, 
from Trost v. Tompkins. In view of certain dicta in the case which reveal 
a misunderstanding of the purport of the White List, it is of some im- 
portance that the statutory authority for the List be examined in an effort 
to clarify the meaning of the initial precedent. 

The White List has its origin * in those sections of the Federal statutes 
relating to the diplomatic immunities of ambassadors, public ministers, and 
their domestic servants. The first of the sections ® is the traditional state- 
ment immunizing the group from suit. The succeeding section prescribes 
the penalty for anyone bringing such a suit, deeming him ‘‘a violator of 
the laws of nations and a disturber of the public repose.’’*® A final sec- 
tion excepts certain persons from the application of the first two sections, 
declaring : 


Sections 252 and 253 of this title shall not apply to any case where > 
the person against whom the process is issued is [a clayse not relevant 
here follows]; nor shall section: 253 of this title apply to any case 
where the person against whom the process is issued is a domestic 
servant of an ambassador or a publie minister, unless the name of the 
servant has, before the issuing thereof, been registered in the Depart- 
ment of State and transmitted by the Secretary of State to the marshal 
of the District of Columbia, who shall upon receipt thereof post the 
same in some public place in his office. . . .” 


It is the second clause of this section which gives rise to the White List and 
which is here in issue. 

A close reading of Section 254, quoted above, with emphasis on its sec- 
ond clause, plainly reveals that the White List can in no way answer the 
question whether an individual is eligible for the immunity from process 
traditionally aceorded diplomats. Its function is wholly unrelated to that 
question. Rather, the section is addressed solely to the punishability of 
those who sue out process against individuals otherwise determined to be 


1 Trost v. Tompkins (1945), 44 Atl. (2d) 226. 

2 The opinion in the principal case contains the remark, ‘‘We find no case wherein 
the status of this list has been considered... .’’ Id. at 228-229. 

£ The White List is to be distinguished from the State Department Blue List. The 
latter lists the names of high-level diplomats accredited to the United States. _ 

4It is ultimately rooted in the British Law on Diplomatie Privilege of 1708. Great 
Britain, 7 Anne, c. 12, sec. V. 

522 U.S.C.A. (1940), Sec. 252. 6 Ibid., See. 253. 

7 Ibid., Bec. 254. 
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diplomatically immune. It refers to the plaintiff, not the defendant, in 
an action brought against a member of a diplomat’s staff who, having been 
put on constructive notice of the diplomatic character of his defendant, 
is thereafter punishable for instituting the suit. Yet, despite the statute’s 
clarity, the opinion in Trost v. Tompkins, and the comments of those who 
have examined the case, appear to assume that the White List evidences a 
right to immunity from process in those whose names are placed on it. 
Chief Judge Richardson asserts in the principal case: 


The plain implication of the language used [in Code section 254] 
is that to secure the protection of his servants the ambassador or min- 
ister must register them, i.e., furnish their names to the State Depart- 
ment ... [emphasis supplied].® 

This is the initial error. It goes unchecked when Professor Preuss, in a 
note on the case, writes of the White List: 


Since it is apparently prepared without investigation or verifica- 
tion, it is not conclusive evidence of the diplomatic character of those 
whose names are listed.° 


Not only is it not ‘conclusive evidence’’; it is no evidence at all of the 
diplomatic character of those listed. 

The false notes struck by Trost v. Tompkins are echoed in succeeding 
eases. In Carrera v. Carrera counsel for the appellant, taking his. cue 
from precedent, contended that ‘‘. . . the inclusion of Amable’s name on 
the so-called ‘White List’ was not sufficient to bring him within the second 
clause of sec. 254 which would extend to him the protection of see. 252 and 
253,’’ +4 to which the court, without directly attacking the misconception in 
the argument, replied: l ' 


But in the Trost case the court held no more than that certification 
of the Secretary of State being absent, a court otherwise having juris- 
diction should determine whether the person claiming immunity was 
properly placed on the ‘‘White List.’ 


Here, the tack of the zourt’s reasoning implies that the White List has 
something to do with the process for obtaining diplomatic immunity. 
Fortunately, this view was not the dispositive fact of the case, but the 
failure of Carrera to divert the muddied current into its proper channel 
made possible an easy acquiescence in the judicial attitude now posed by 
the next court to deal with the question. In Haley v. State the fact that 


8 Trost v. Tompkins, supra. 

9 Preuss, ‘Immunity of Officers and Employees of the United Nations for Official 
Acts: The Ranallo Case,’’ this JOURNAL, Vol. 41 (1947), pp. 555, 562, note 26. 

10174 F. (2d) 496 (1948). 117d. at pp. 497-498. 

12 Id. at p. 498. 13 88 Atl. (2d) 312 (1952). 
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the name of the defendant in a criminal prosecution was not found on the 
White List seemed to weigh against him in the determination of his right 
to immunity, despite the irrelevance of the circumstance. Relying on 
Trost and Carrera, the court said: 


While the Federal Cases do not specifically hold that the immunity 
for domestic servants, under section 252, is dependent upon registra- 
tion on the White List under section 254, there is strong intimation 
that such is the case.* 


It must be noted that none of these cases makes its result turn on observa-. 
tions concerning the White List: the individual holdings are probably 
correct. But our judicial system is now saddled with three decisions ‘in 
this little known sector of the law containing dicta which cannot be recon- 
ciled with logical analysis. And one cannot find comfortable refuge in 
the maxim communis error facit jus. 

That there are only three cases in the American reports involving a 
construction of the punitive sections of the statute is not surprising. 
Apart from the relative infrequency of litigation relating to diplomatic 
immunities, one understands the reluctance of a state to punish one of its 
citizens for doing that which the rest of our judicial system holds to be 
his right, namely, bringing suit when wronged. A similar uncommonness 
is observable in the English Reports where no case putting in issue section 
5 of the Diplomatic Privileges Act of 1708," the parent and parallel of our 
Section 254, is recorded. But there, at least, Lord Justice Goddard of 
the Court of Appeal saw fit to comment on the section in passing, putting 
the matter right. Having come upon a marginal note by a publisher to 
Section 5 which read: 


No merchant ete. to have any benefit of this act. Nor the servant 
of an ambassador unless his name be registered etc.1® 


he was moved to assert: 


This is a striking instance of the inaccuracy of a marginal note. 
... This is not what the section provides. It says that solicitors and 
others are not to be liable to penalties for proceeding against servants 
of an ambassador who are not registered, and it has been held that 
though a servant is not registered he may yet have diplomatic privi- 
lege.” 


Here, at last, the American courts have a guide. 


JOSEPH D. BECKER 
. Harvard Law School 


14 Id. at p. 316. 15 Cited supra, note 4. 

16 Hemeleers-Shenley v. The Amazone, Re The Amazone, [1940] 1 All E.R. 269, 273, 
C.A. 

17 Id. at pp. 273-274. 
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FOURTH INTERNATIONAL CONGRESS OF COMPARATIVE LAW 


The International Academy of Comparative Law will hold its fourth 
international congress under the chairmanship of its President, Roscoe 
Pound, in Paris during the week of August 1-7, 1954. A committee of 
American authorities has been organized by Professor Pound to prepare 
papers for the eighteer. panels to hold discussions. Subjects were chosen 
by experts of the Acadamy at a meeting in the summer of 1952 under ar- 
rangements made by its Permanent Secretary General, Professor Hlemer 
Balogh. Topics chosen for the panel on international public law were: 
(1) limitations on national sovereignty with respect to immigration and 
naturalization; (2) international protection of human rights before na- 
tional tribunals; (8) foreign economic interests before national jurisdic- 
tions; (4) political systems and the international community; (5) the im- 
pact of agreements with respect to the organization of Europe on national 
constitutions, legislation and administration; and (6) international regu- 
lation of cartels and monopolies. 

An American national subcommittee under the chairmanship of Profes- 
sor Edwin D. Dickinson (Pennsylvania) has been named by Professor 
Pound to co-ordinate the preparation for discussion of American views on 
the international publie law questions. Its members are Professor W. W. 
Bishop, Jr. (Michigan), Professor Michael Cardozo (Cornell), Professor 
W. B. Cowles (Nebraska), Professor Charles Fairman (Washington Uni- 
versity), Joseph E. Johnson (Carnegie Endowment for International 
Peace), Professor Jam2s Oliver Murdock (George Washington), Dean 
Robert G. Storey (Southern Methodist), and Professor Robert R. Wilson 
(Duke). Similar subeccmmittees have been organized to co-ordinate the 
papers for the other panels. The Secretary of the American national com- 
mittee is Professor Johr N. Hazard (Columbia). 

Papers submitted by the various national committess are being utilized 
by a rapporteur général for each panel in preparation of a report for the 
Paris congress which will serve as the basis of discussion for the experts 
who are present in person. At the Third International Congress held in 
London in 1950 over 3C0 experts from many parts of the world partici- 
pated. A similar gathering is expected at the Fourth Congress. 


JoHN N. HAZARD 


le 


JUDICIAL DECISIONS 
By Wimu1am W. BISHOP, JR. 
Editor-in-Chief Elect 


Interpretation of arbitration agreement 

AMBATIELOS CAsE (MERITS: OBLIGATION TO Kean), GREECE v. 
Untrrep Kinepom. I.C.J. Reports, 1953, p. 10. 

International Court of Justice, Judgment of May 19, 1953. 


Proceeding further in this case ? which arose out of alleged wrongs suf- 
fered by a Greek shipowner in 1922 and 1923 in connection with a contract 
he had made with the British Government to purchase certain vessels under 
construction, and the adverse decisions of the English courts in the matter, 
the Greek Government asked the International Court of Justice, ‘‘To hold 
that the Ambatielos claim, based upon the provisions of the Treaty of 
1886, does not prima facie appear to be unconnected with those provisions,” 
and ‘‘to decide that the United Kingdom is under an obligation to submit 
to arbitration, in accordance with the Declaration of 1926, the difference as 
to the validity of the Ambatielos claim.’’ The Greek Government also 
asked the Court to assume the functions of the arbitral tribunal in case 
the parties accepted its jurisdiction. The British Government asked the 
Court to hold that the United Kingdom was under no obligation to submit 
to arbitration the difference as to the Ambatielos.claim. The Declaration 
of 1926, annexed to the commercial treaty between Greece and the United 
Kingdom, provided that any difference which might arise between the two 
governments as to the validity of ‘‘claims on behalf of private persons based 
on the provisions of the Anglo-Greek Commercial Treaty of 1886” should 
be referred to arbitration in accordance with the provisions of the Protocol 
to the 1886 Treaty. 

The Court, by a vote of 10 to 4,* found: 


that the United Kingdom is under an obligation to submit to arbitra- 
tion, in accordance with the Declaration of 1926, the difference as to 
the validity, under the Treaty of 1886, of the Ambatielos claim. 


1 Consisting for this case of Vice President Guerrero, Acting President; President 
McNair; Judges Alvarez, Basdevant, Hackworth, Winiarski, Klaestad, Badawi, Read, 
Hsu Mo, Levi Carneiro, Rau and Armand-Ugon and Judge ad hoc Spiropoulos. 

2 For earlier proceedings in the case, see I.C.J. Reports, 1952, p. 28, digested in this 
JOURNAL, Vol. 46 (1952), p. 738. 

3 Quoted in this JOURNAL, Vol. 46 (1952), pp. 733-784. 

4Sir Arnold McNair, and Judges Basdevant, nese and Read, joined in a dis- 
senting opinion. 
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Pointing out that there was no question here of the Court being com- 
petent to deal with the merits of the claim, the Court said: 


The Court must refrain from pronouncing final judgment upon any 
question of fact or law falling within ‘‘the merits of the difference’? ` 
or ‘‘the validity of the claim.’’ If the Court were to undertake to 
decide such questions, it would encroach upon the jurisdiction of the 
Commission of Arbitration. The task of the Court will have been 
completed when it has decided whether the difference between Greece 
and the United Kingdom with regard to the validity of the Ambatielos 
claim is or is not a difference as to the validity of a claim on behalf of 
a private „person based on the provisions of the Treaty of 1886 and 
whether, in consequence, there is an obligation binding the United 
Kingdom to aceept arbitration. 


Rejecting the contention that it must find whether the claim had sub- 
stantial foundation in the 1886 treaty, the Court added :, 


For the purpose of determining the obligation of the United Kingdom 
to accept arbitration, the words ‘‘claims . . . based on the provisions 
of the . .,. Treaty of 1886” cannot be understood as meaning claims 
actually supportable under that Treaty. In the context in which the 
words occur, they can only mean claims depending for support on the 
provisions of the Treaty of 1886, so that the claims will. eventually 
stand or fall according as the provisions of the Treaty are construed 
in one wayeor another. The fact that a claim purporting to be based 
on the Treaty may eventually be found by the Commission of Arbi- 
tration to be unsupportable under the Treaty, does not of itself remove 
the claim from the category of claims which, for the purpose of arbi- 
tration, should be regarded as falling within ‘the terms of the Declara- 
tion of 1926 

In order to decide, in these proceedings, that the Hellenic Govern- 
ment’s claim on behalf of Mr. Ambatielos is ‘‘based on’’ the Treaty 
of 1886 within the meaning of the Declaration of 1926, it is not neces- 
sary for the Court to find—and indeed the Court is without jurisdic- 
tion to do so—that the Hellenic Government’s interpretation of the 
Treaty is the correct one. The Court must determine, however, whether 

. the arguments advanced by the Hellenic Government in respect of the 
treaty provisions on which the Ambatielos claim is said to be based, are 
of a sufficiently plausible character to warrant a conclusion that the 
claim is based on the Treaty. It is not enough for the claimant Gov- 
ernment to establish a remote connection between the facts of the claim 
and the Treaty of 1886. On the other hand, it is not necessary for 
that Government to show, for present purposes, that an alleged treaty 
violation has an unassailable legal basis. The validity of the argu- 
ments presented by the Hellenic Government, as well as the validity | 
of those presented by the United Kingdom Government, would be. de- 
termined by the Commission of Arbitration in passing upon the merits 
of the difference. If the interpretation given by the Hellenic Govern- 
ment to any of the provisions relied upon appears to be one of the 
possible interpretations that may be placed upon it, though not neces- 
sarily the correct one, then the Ambatielos claim must be considered, ` 
for the purposes of the present proceedings, to be a claim based on the 
Treaty of 1886. 


de 
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: In other words, if it is made to appear that the Hellenic Government 
is relying upon an arguable construction of the Treaty, that is to say, 
a construction which can be defended, whether or not it ultimately 
prevails, then there are reasonable grounds for concluding that its 
claim is based on the Treaty. 


+ + + ££ F È SF 


The Court is not departing from the principle, which is well-estab- 
lished in international law and accepted by its own jurisprudence as 
well as that of the Permanent Court of International Justice, to the 
effect that a State may not be compelled to submit its disputes to 
arbitration without its consent; but it observes that, in this case, the 
question is whether the consent given by the Parties in signing the 
Declaration of 1926 to arbitrate a certain category of disputes, does 
or does not extend to the Ambatielos claim. 


* + # k š k k & ra 


‘Article XV, paragraph 3, of the Treaty of 1886 provides for ‘‘free 
access to the Courts of Justice.” 5 The United Kingdom Government 
insists on a limited interpretation of the term ‘‘free access” and main- 
tains that Mr. Ambatielos must be considered as having been fully 
accorded this right when he was permitted to appear in the English 
courts for the prosecution and defense of his rights on an equal foot- 
ing with British subjects. 

The Hellenic Government, on the other hand, relies on a different 
interpretation of the term ‘‘free access’’ to the Courts of Justice and 
argues that the right of ‘‘free access’’ should be understood to include 
the prosecution of rights by the foreign litigant in the local courts free 
from restrictions imposed by the executive authorities. According to 
the contention of the Hellenic Government, Mr. Ambatielos did not 
enjoy ‘‘free access’’ to the courts, because of the ‘‘withholding’’ by 
the executive branch of the United Kingdom Government of evidence 
considered to be vital to his case. 

Having regard to the contentions of the Parties with respect to the 
scope and effect of the most-favoured-nation clause in Article X of the 
Treaty of 1886, as well as the divergence of views concerning the mean- 
ing of the expression ‘‘free access to the Courts of Justice’’ contained 
in Article XV, paragraph 3, of that Treaty; and bearing in mind 


6 The Court quoted the provision of the 1886 treaty that subjects of each Party in 
the territories of the other Party ‘‘shall have frea access to the Courts of Justice for 
the prosecution and defense of their rights, without other conditions, restrictions, or 
taxes beyond those imposed on native subjects.’’ It also quoted ‘the stipulation in. the 
1886 treaty that ‘‘in all matters relating to commerce and navigation, any privilege, 
power or immunity’? granted to third states should be extended to the other Party on an 


- unconditional most-favored-nation basis. The Greek Government relied on certain 


British treaties of 1660 and 1670 with Denmark, 1654 and 1661 with Sweden, and 1911 
with Bolivia, all dealing with the granting of justice to nationals of the other party to 
the treaty. The British Government denied the applicability of these treaty provisions 
to the case at hand, and argued that any claim of the Greek Government would be 
one for denial cf justice under ordinary rules of international law rather than one 
arising in connection with the 1886 treaty, and thus not falling within the commitment 
to arbitrate. 
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especially the interpretations of these provisions contended for by the 
Hellenic Government, the Court must conclude that this is a case 
in which the Hellenic Government is presenting a claim on behalf 
of a private person ‘‘based on the provisions of the Anglo-Greek Com- 
mercial Treaty of 1886,’’ and that the difference between the Parties 
is the kind of difference which, according to the Declaration of 1926, 
should be submitted to arbitration. 

Accordingly, the Court must hold that the United Kingdom is under 
an obligation to co-operate with Greece in constituting a Commission 
of Arbitration, in accordance with the Protocol of 1886, as provided 
in the Declaration of 1926. 


Vessels on high seas—law applicable 
LAURITZEN v. Larsen. 73 S. Ct. 921; 345 U.S. 571. 
United States Supreme Court, May 25, 1953. Jackson, J. 


Reversing the lower courts, the Supreme Court held that the Jones Act 
of the United States did not give a remedy for negligence of his employer 
to a Danish seaman serving on a Danish-flag vessel owned by a Danish 
national, when plaintiff seaman was injured in Havana harbor after having 
joined the crew of the vessel while he was temporarily in New York. Al- 
though the Jones Act of 1920 was written in general terms, applying to 
“any seaman,” the Court held that, like other American statutes, it should 
be ‘‘construed to upply only to areas and transactions in which American 
law would be considered operative under prevalent doctrines of interna- 
tional law.” The Court said that: 


This doctrine of construction is-in accord with the long-heeded 
admonition of Mr. Chief Justice Marshall that ‘‘an Act of Congress 
ought never to be construed to violate the law of nations if any other 
possible construction remains * * * .’? The Charming Betsey, 2 
Cranch 64, 118... . 

. . courts of this and other commercial nations have generally de- 
ferred to a non-national or international maritime law of impressive 
maturity and universality. It has the force of law, not from extra- 
territorial reach of national laws, nor from abdication of its sovereign 
powers by any nation, but from acceptance by common consent of 
civilized communities of rules designed, to foster amicable and work- 
able commercial relations. , 

International or maritime law in such matters as this does not seek 
uniformity and does not purport to restrict any nation from making 
and altering its laws to govern its own shipping and territory. How- 

` ever, it aims at stability and order through usages which considerations 
of comity, reciprocity and long-range interest have developed to define 
the domain which each nation will claim as its own. - Maritime law, like 
our municipal law, has attempted to avoid or resolve conflicts between 
competing laws by ascertaining and valuing points of contact between 
the transaction and the states or governments whose competing laws 
are involved. The criteria, in general, appear to be arrived at from 
weighing of the significance of one or more connecting factors between 
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the shipping transaction regulated and the national interest served 
by the assertion of authority. ... 

In the case before us, two foreign nations can claim some connecting 
factor with this tort—Denmark, because, among other reasons, the 
ship and the seaman were Danish nationals; Cuba, because the tortious 
conduct occurred and caused injury in ‘Cuban waters. The United 
States may also claim contacts because the seaman had been hired in 
and was returned to the United States, which also is the state of the 
forum. 


The Court pointed to the preference which under the present facts should 
be given to the Danish law of the flag, of the allegiance and domicile of 
the injured seaman, and the allegiance of the defendant shipowner; while 
even the Cuban law of the waters in which the injury took place would 
seem to prevail over the United States lew of the place of making of the 
seaman’s contract of employment and of the forum. As for the law of the 
Cuban waters, the court said: 


We have sometimes uncompromisingly asserted territorial rights, 
as when we held that foreign ships voluntarily entering our waters 
became subject to our prohibition laws and other laws as well, except 
as we may in pursuance of our own policy forego or limit exertion 
of our power. Cunard Steamship Co. v. Mellon, 262 U. S. 100, 124. 
... But the territorial standard is so unfitted to an enterprise conducted 
under many territorial rules and under none that it is usually modified 
by the more constant law of the flag. 


With respect to the law of the flag, he stated: 


Perhaps the most venerable and universal rule of maritime law 
relevant to our problem is that which gives cardinal importance to 
the law of the flag. Each state under international law may determine 
for itself the conditions on which it will grant its nationality to a 
merchant ship, thereby accepting responsibility for it and acquiring 
authority over it. Nationality is evidenced to the world by the ship’s 
papers and its flag. The United States has firmly and successfully 
maintained that the regularity and validity of a registration can be 
questioned only by the registering state. 

This Court has said that the law of the flag supersedes the territorial 
principle, even for purposes of criminal jurisdiction of personnel of 
a merchant ship, because it ‘‘is deemed to be a part of the territory of 
that sovereignty [whose flag it flies], and not to lose that character when 
in navigable waters within the territorial limits of another sovereignty. ’’ 
On this principle, we concede a territorial government involved only 
concurrent jurisdiction of offenses aboard our ships. United States v. 
Flores, 289 U. S. 187, 155-159 .. . and cases cited. Some authorities 
reject, as a rather mischievous fiction, the doctrine that a ship is con- 
structively a floating part of the flag-state, but apply the law of the 
flag on the pragmatic basis that there must be some law on shipboard, 
that it cannot change at every change of waters, and no experience 
shows a better rule than that of the state that owns her. 
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In summing up, the Court added: 


We do not question the power of Congress to condition access to our 
ports by foreign-owned vessels upon submission to any liabilities it 
may consider good American policy to enact. But we can find no 
justification for interpreting the Jones Act to intervene between 
foreigners and their own law because of acts on a foreign ship not in 
our waters. 


International aviation—Warsaw Convention 
Komtos v. Cre. NATIONALE Am France. 111 F. Supp. 393. 
U. S. District Court, S.D.N.Y. July 14, 1952. Leibell, D. J. 


An American citizen resident in New York was killed in a 1949 crash 
of defendant’s plane in the Portuguese Azores while traveling as a passenger 
on business for his American employer. His mother received workmen.’s 
compensation from the employer’s insurer, and thereafter both she and 
the insurer brought suit against defendant airline. Defendant moved for 
summary judgment. against the mother on the ground that by accepting the 
workmen’s compensation and taking no action for the period provided in 
the New York Workmen’s Compensation laws she assigned to the insurer 
any claim for wrongful death she might have against defendant. The 
mother argued, however, that the right of action for the wrongful death was 
created by the law of Portugal and not by the Warsaw Convention,‘ that 
the New York laws had no extraterritorial effect and could not effect an 
assignment of the Portuguese right of action, and that under Portuguese 
law she retained her rights. Defendant argued that the right of action 
was created by the Warsaw Convention, and that New York law determined 
who had the right to bring the suit (namely, the insurer). The court held 
that the right of action was created by Portuguese law rather than by the 
convention, and that under Portuguese law the assignment by virtue of 
New York law was proper. On the question of the Warsaw Convention 
the court said in part: 


I am of the opinion that the Warsaw Convention does not create a 
right of action for wrongful death. The Convention creates a pre- 
sumption of liability from the happening of the accident. Art. 17. 
It gives the carrier complete exoneration from liability if the carrier 
can prove that it took all necessary measures to avoid the damage. It 
recognizes that lex fori doctrine of contributory negligence, Art. 21, 
assuming that under certain conditions a passenger’s negligence might 
contribute to the damage. It grants a limitation of the liability of 


149 Stat. 3000. Portugal and the United States are both parties to the convention. 

Article 17, discussed in the opinion, reads: ‘The carrier shall be liable for damage 
sustained in the event of the death or wounding of a passenger or any other bodily 
injury suffered by a passenger, if the accident which caused the damage so sustained 
took place on board the aircraft or in the course of any of the operations of embarking 
or disembarking.’? i 


714 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the carrier, Art. 22(1), to 125,000 francs (approximately $8,300) if 
the earrier is not entitled to exoneration from liability under Art. 20, 
and is not shown to be guilty of ‘‘wilful misconduct,” Art. 25, which 
caused the damage. 

That the Convention did not create any more than a presumption of 
liability is clear from the letter of Secretary of State Hull, dated 
March 31, 1934, addressed to the President, recommending the ad- 
herence of the United States to the Convention... . 

In determining whether or not the Warsaw Convention creates a 
right of action for wrongful death, we should not consider Article 17 
of and by itself alone. That article should be read together with 
Article 20(1) and Article 22(1) and Article 25(1). When Article 17 
is thus read, it is apparent thet the Warsaw Convention created only a 
presumption of liability (subject to a rebuttal and to limitation) as 
Secretary of State Hull described it, unless the damage was caused 
by-the carrier’s wilful misconduct, Art. 25(1), in which case ‘‘the 
provisions of this Convention which exclude or limit his liability’’ are 
not available to him. 


The effect of Article 17 of the Warsaw Convention seems to be this: 

If the decedent meets his death in the course of an ‘‘international 
transportation,’’ as that term is defined in Article 3 of the Convention, 
then if the place of the accident is within a nation that has not adhered 
to the Warsaw Convention and has its own statute for wrongful death 
actions, the conditions and limits of the Convention, including Article 
24(2), would nevertheless be applied in a suit for wrongful death 
in a forum specified as a proper forum under Article 28 of the Con- 
vention. But if the law of the place of the accident does not provide 
for a right of action for wrongful death, the forum would apply 


- Article 17 of the Convention; and under those circumstances it might — 


be said that Article 17 created the right of action for wrongful death. 
Under those circumstances, it may also be said that the right of action, 
even though its gravamen is ex delicto, arises out of the contract of 
carriage which made the Rules and Regulations of the Warsaw Con- 
vention applicable to the international transportation. 

If the lex loci delicti does provide for a right of action for wrongful 
death and if the nation controlling the locus has not adhered to the 
Warsaw Convention, then thet nation within its own Courts would be 
free to apply its own law in relation to wrongful death regardless of 
the provisions of the Warsaw Convention if an action is commenced 
within its own courts. . . . But if the place of the accident is within 
a nation that has adhered to the Warsaw Convention, and if the local 
law there has no provision for an action for wrongful death, the provi- 
sions of the Convention would nevertheless be applied within that 
nation if that nation is a proper forum in which to bring the action 
under Article 28 of the Convention, because the Convention would be 
the supreme law in relation to actions for wrongful death in the course 
of international transportation by air. 

Although the Warsaw Convention attached a number of conditions 
to the right of action created by the lex loci, the Convention did not 
prescribe the person or persons who may bring the suit, or the person 
or persons who have a right or interest in the suit. . 

Apparently the Convention had no intention of legislating on a 
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matter it deemed a proper subject for national rather than interna- 
tional legislation. But the Convention does specify various forums 
in which the action for damages may be brought. The law of the 
forum selected by the plaintif would determine who had the right 
to bring the suit. This duty is in keeping with certain other duties 
explicitly imposed on the forum by the Warsaw Convention... . 


Stating that the Conference drafting the convention had rejected a Swiss 
amendment specifying that the national law of the deceased should de- 
termine the persons authorized to recover in case of wrongful death, the 
Court said: 


the Convention has left open the question as to whether the lex fori 
or the lex loci delicti should determine which person or persons has 
the right of action created by the Convention; and their respective 
rights, if there is a conflict of law between the lex fori and the lex 
loci in that respect. 


Referring to the fact that the Federal District Court had to apply New York 
conflict of laws rules in this case, the Court held it proper to give ‘‘extra- 
territorial effect’? to the contract of employment and the provisions of 
the New York Workmen’s Compensation laws which brought about an 
assignment by operation of law when the mother accepted the compensa- 
tion payments. 

U.N. employees—no immunity as to discussing acts prior to employment 

Unirep Staves v. Kenney. 111 F. Supp. 233. 

U.S. District Court, Dist. of Columbia, March 17,1953. Holtzoff, D. J. 


In testifying before a Special Senate Subcommittee on February 25, 
1952, defendant, an American citizen formerly employed by the United 
Nations was asked: ‘‘Did anyone in the State Department aid you in 
obtaining employment with the United Nations?’ She declined to 
answer, on the ground that she was forbidden to do so by United Nations 
regulations. In a criminal prosecution for contempt of Congress, the 
court denied her motion for judgment of acquittal. Commencing with the 
statement that she had no privilege under the general laws of the United 
States, it added: 


The United Nations is not clothed with the power to legislate on 
matters in the realm of municipal law of the United States. This 
proposition is axiomatic and may be stated without disparaging or 
detracting from the tremendous importance and vital significance of 
this international organization. 

It is true that certain limited privileges and immunities are accorded 
to the United Nations, and in ruling upon the motion before the Court 
it is necessary to consider them. The Charter of the United Nations, 
59 Stat. 1035, which is a treaty to which the United States is a party 
and is, therefore, a part of the law of the land, contains in Article 105 
a provision that: 
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“Representatives of the Members of the United Nations and officials 
of the organization shall similarly enjoy such privileges and im- 
munities as are necessary for the independent exercise of their func- 
tions in connection with the Organization.’’ 

Pursuant to this general provision the General Assembly of the 
United Nations adopted a regulation known as Regulation 5, which 
reads as follows: 


‘‘Members of the staff shall exercise the utmost discretion in regard 
to all matters of official business. They shall not communicate to any 
person any unpublished information known to them by reason of their 
official position except in the course of their duties or by authorization 
of the Secretary-General.’’ 


The court then pointed out that Regulation 5 was repeated in ‘‘Staff Rule 
No. 7,’’ with the additional sentence, ‘‘This obligation does not cease with 
separation from service.” An interpretation appended to the staff rule 
read: ‘The term ‘unpublished information,’ in Staff Rule 7 above, is 
defined to include the contents of a letter or document or its arrival or 
dispatch; the closed proceedings of any council, committee, or other United 
Nations body; the appointment, resignation or any other confidential in- 
formation concerning staff members.’’ Quoting these, the court continued: 


The Court is of the opinion that the question involved in this case 
is not covered either by Regulation 5 or Staff Rule 7 and its interpreta- 
tion. ... This question does not call Zor the disclosure of any informa- 
tion known to the witness by reason of her official position. It relates 
to events that oceured prior to her securing the employment, and 
which in the nature of things would be. known to her from sources 
outside of the United Nations. It seems to the Court that a question 
whether someone aided a person in getting a job relates to matters 
that oceurred before the job was obtained or the appointment was 
made. The Court, therefore, reaches the conclusion that even under 
the regulations and rules of the United Nations the question here in- 
volved did not relate to privileged matter, and therefore, the assertion 
of privilege was not well founded. 

The Court may not properly conclude this discussion without re- 
ferring to two other provisions of law. One is what is known as the 
‘Headquarters Agreement,’ which is an agreement between the 
United Nations and the United States regarding the headquarters of 
the United Nations. This agreement was made on June 26, 1947, at 
Lake Success, and was approved by Joint Resolution of Congress. 
Section 8 of the agreement confers upon the United Nations power to 
make regulations operative within the headquarters district for the 
purpose of establishing therein conditions in all respects necessary 
for the full execution of its functions. Manifestly, this is a limited 
authority to legislate for the area within the geographical boundaries 
of the.seat of the United Nations, or, as it is called in the treaty, the 
headquarters district, which is now located in New York City. This 
authority, of course, cannot affect any activities or any matters that 
occur outside of this area. 
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Another statutory provision to which reference might well be made, 

in order to make this discussion complete, is also a provision on which 
the defendant relies. U.S.C.A., Title 22, Section 288d, subsection (b), 
confers a limited immunity on representatives of foreign governments 
in or to international organizations and officers and employees of such 
organizations. The immunity so conferred is not complete diplomatic 
immunity. It is only immunity from suit and legal process relating 
to acts performed by the persons named in their official capacity and 
falling within their functions as such representatives, officers or em- 
ployees. Moreover, Section 288e limits even this partial immunity to 
persons who shall have been duly notified to and accepted by the 
‘Secretary of State as representatives, officers, or employees. There 
is no evidence that this has been done in respect to the defendant in 
‘this case. For both reasons, the immunity provision does not apply in 
this instance. 


State succession and recognition of foreign decrees—Indonesia 

N. V. SUIKERFABRIEK ‘‘Wono-Ases’”’ v. Coast Nart.. Banx. 111 F. 
Supp. 833. i : 

U. S. District Court, S.D.N.Y., April 8, 1953. Kaufman, D. J. 


Plaintiff corporation, organized in 1899 under the laws of the Netherlands 
East Indies to conduct a sugar factory in Java, sued to regain possession 
of securitieseand cash deposited with defendant bank in 1939, and trans- 
ferred by plaintiff in 1940 to the Netherlands Indies Foreign Exchange 
Institute pursuant to laws of the Netherlands Indies, in an effort to prevent 
their falling into the hands of enemies or unauthorized persons. Plaintiff 
and its four stockholders insisted that they never recognized the transfer ` 
of sovereignty to the Republic of Indonesia in 1949, nor the rights of the 
Foreign Exchange Institute of Indonesia or of an Indonesian bank desig- 
nated by the latter with respect to the securities and money. Holding that 
the complaint should be dismissed and the property held for the account 
` of the Indonesian bank in accordance with Indonesian law, the court said 
in part: 


The sovereignty of the Republic of Indonesia has been recognized by 
the Kingdom of The Netherlands and the status of that new country 
with respect to Dutch residents and to the continuation of Dutch laws 
is affected by the terms of the agreement recognizing such sovereignty. 
The attention of this Court has not been directed to any provision 
in such agreement which would serve to deprive the Indonesian 
Government of any power exercised by the former sovereign with 
respect to the matters here in question. Under that agreement... 
Dutch. law and hence the rights and powers which that law gave to 
the Government continued in force unless incompatible with the 
transfer of sovereignty. The sovereignty of Indonesia has been recog- 
nized in both the Netherlands. and the United States. The control 
exercised here is not that of the de facto government of an invader. 


pe 
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The Republic of Indonesia is a de jure government and entitled to 
the recognition accorded such governments. ... 

Had the Netherlands Indies Government acting under foreign 
exchange ordinances provided that income received on foreign securities 
would be credited to the account of the beneficial owner in local cur- 
rency rather than in dollars, it would have been acting within its 
power. In crediting the account of the plaintiff in Indonesia with 
income from these securities not in dollars, but in Indonesian Rupias, 
the Republie of Indonesia is acting in a similar manner. Control of 
the national currency and of foreign exchange is a necessary attribute 
of sovereignty. Ling Su Fan v. United States, 1910, 218 U. S. 302, 
810... . The obligatory purchase of government bonds with half of 
plaintiff’s account balance in Indonesia is an act of a foreign govern- 
ment done within its own territory having no necessary relation to the 
foreign exchange control law. Our courts have consistently refused 
to pass on such acts. 

It is the fundamental premise of this decision that plaintiff by its 
own act, albeit under the direction of an ordinance and decree, ad- 
mittedly valid in the Netherlands Indies, conveyed to the Escompto- 
bank, acting as a Government agency, control and possession over these 
securities. By virtue of an agreement between the Kingdom of the 
Netherlands and the Republic of Indonesia that control is now being 
exercised by the latter sovereign. 

An American Court will not recognize a foreign statute which is 
eonfiscatory cr otherwise against the public policy of the forum as 
effecting, of its own force, a transfer of property sitifated in this 
country. See Seidl-Hohenvelden, Extraterritorial* Effects of Con- 
fiscations and Expropriations, 49 Michigan L. Rev. 851 (1951). But 
I know of no authority for the proposition that an interest already 
conveyed to the sovereign will be restored to the transferor because 
the sovereign sees fit to exercise the power created by such an interest 
in a manner which might offend the public policy of the forum.* 


Palestine under mandate as “foreign state” 
Kuerrer v. Duties. 111 F. Supp. 595. 
U. S. District Court, Dist. of Columbia, April 17, 1958. Morris, D. J. 


Plaintiff was born in Palestine in 1911, came to the United States with 
his mother in 1921 and was living with her when she was naturalized in 
1928, returned to Palestine in 1931 on a British emergency laissez-passer, 
was naturalized in Palestine in 1935, and now sought a declaratory judg- 
ment that he was an American citizen. He contended that he became 
naturalized by his mother’s American naturalization, and that he never 
lost American citizenship by his 1985 naturalization in Palestine, either 
because it was a ‘‘futile’’ act since he was already Palestinian, or else 
because Palestine was not a ‘‘foreign state.” Holding that plaintiff had 
not acquired citizenship in 1928 because his father was then living and not 


1 This Court is not intimating by this statement that our publie policy is being of- 
fended. [Footnote by the court.] 
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separated from his mother, and that even if he had acquired it he was 
expatriated by naturalization in Palestine, the court said on the status of 
Palestine as a ‘‘foreign state’’: 


The contention of the plaintiff that Palestine, while under the League 
of Nations mandate, was not a foreign state within the meaning of 
the statute is wholly without merit. 

‘When the Congress speaks of a ‘‘foreign State,’’ it means a country 
which is not the United States, or its possession or colony—an alien 
country—other than our own, bearing in mind that the average 
American, when he speaks of a ‘‘foreigner,’’ means an alien, non- 
American, Uyeno v. Acheson, D. C., 96 F. Supp. 510. 

Furthermore, it is not for the judiciary, but for the political branches 
of the Government to determine that Palestine at that time was a 
foreign state. This the executive branch of the Government did in 
1932 with respect to the operation of most favored nations provision 
in treaties of commerce.* 


War—determination of existence 
- Western Reserve Lire Ins. Co. v. Meapows. 256 S.W. (2d) 674. 
Texas Court of Civil Appeals, Ft. Worth, March 6, 1953. Boyd, J. 


Deceased American Army officer was killed in the crash in Alaska, August 
23, 1951, of a military plane while flying under orders to open bids for 
Army construction,in Alaska. In a suit by the beneficiary of life in- 
surance policies issued in 1932 and providing for double indemnity in case 
of accidental death, ecntroversy arose over the exception that double in- 
demnity did not apply ‘‘if the insured shall be in military .. . service in 
time of war at the date of the accident.’’ Upholding the double indemnity, 
the court held that the death was not ‘‘in time of war,’’ despite defendant’s 
contention that Korean conflict, and the legal state of war with Germany 

‘and Japan prior to any peace treaties, resulted in a state of ‘‘war’’ at the 
time of the accident. The Court found that for the purposes in question 
there had ceased to be any war with Germany or Japan, and with respect 
to Korea said: 


War does not mean merely the employment of force, on however 
large a scale, but the existence of the legal condition of things in which 
rights are or may be prosecuted by force... . 

If we are to determine from the number of casualties suffered in 
Korea, or the duration of the conflict, or the financial cost of the op- 
erations, that it is a time of war, when should we begin the count? 

And if this nation is in a time of war because we have military 
forces or equipment on foreign waters or foreign soil, we have not seen 
much time of peace in our history; and if it will be a time of war 
whenever we are called upon, because of our commitments to the 
United Nations, to send forces or equipment to foreign waters or 


1 Citing 1 Hackworth, Digest of International Law 103, 115. 
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‘foreign soil, it may be that we shall never know another time of peace, 


And if courts are to decide whether it is a time of war, or a time of 
peace, by counting the casualties or the cost, by whatever yardstick 
that to the courts of different states may seem appropriate, we are 
likely to see the anomalous situation that, by considering the fighting 
on another continent 8000 miles away, in some of the states of this 
union it is in a time of peace, and in the others it is a time of war. 
War and peace are states of society, at least under our system, and 
power to declare when we have passed from a state of peace with its 
abundant privileges, to a state of war, when the limitations on our 


_ privileges arising from that condition may be drastically applied and 


enforced, ought to be in some central authority of the government, 
operating alike on all the people in every state, so that all would have 
the same rights, and the same obligations to the government, at the 
same time. 

We do not believe that this court has the power to declare that a state 
of war exists between the United States and North Korea, Communist 
China, Russia, or any other foreign power, and thereby materially 
affect contractual relations between our citizens, limiting their rights 
and privileges to those appertaining to a state of society during a time 
of war, by basing our declaration on some conjectural hypothesis that 


' may be ignored, denied or repudiated in many, if not all, of the other 


states. We think that this ought to be and is in the exclusive power 
of the political department of a central government. 

If appellant’s contention is to be sustained, we must declare that 
a state of war has existed between this country and some other nation 
at least since the hostilities in Korea assumed some proportion—just 
what proportion we do not know—something this court has neither 
the power nor the inclination to do, and which the war-declaring and 
war-making department of the government for nearly three years has 
consistently refused to do.... 

We must believe that the exclusion clause was written and agreed to 
by the parties in contemplation of the law under which only Congress 
ean declare war, and that it meant the legal state or condition of war 


Foreign state as ‘‘ultimate heir” of decedent’s property 

BELGIAN State v. SwepisH Stare. 42 Revue critique de droit inter- 
national privé (1953) 132. 

Belgium, Court of Cassation, March 28, 1952. 


A Swedish national died intestate without heirs, leaving moveable prop- 
erty in Belgium. Under Belgium law succession to personal property is 
controlled by the law of the decedent’s nationality. The court therefore 
held that the Swedish state, rather than the Belgian state, should receive 


the property.* 


18ee also Re Maldonado, [1953] 2 All Eng. 300 (Probate, Divorce and Admiralty 
Division, May 22, 1953), where the court held that Spain, rather than England, should 
receive the personal property in England left by a Spanish national domiciled in Spain 
who died intestate leaving no heirs. The court held that under Spanish law, which 
goverred as the law of the domicile of decedent, the Spanish state took as ‘‘ultimate 
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Effect of foreign laws prohibiting trade with Communist China, in 
Hong Kong 

Cauma Murvan Tranne Co., LTD. v. AMERICAN PRESENT LINES. 
[1953] A.M.C. 709. , ; 

Hong Kong, Supreme Court, January 31, 1953. Howe, C. J. 


On November 22, 1950, the American President Lines S.S. Mt. Davis 
sailed from San Francisco with a cargo including certain shipments of 
sulfa drugs consigned to plaintiff, freight prepaid, and arrived in Hong 
Kong December 17, 1950. The goods were discharged into a godown, and 
delivery to plaintiff was refused by the godown company on instructions 
of American President Lines. The refusal was based on United States 
Transportation Orders and Foreign Assets Control Regulations forbidding 
transportation to Hong Kong or Macao, or to Chinese Communists, of 
cargo, if a person ‘‘knows or has reason to believe that the material, com- 
modity, or cargo is destined, directly or indirectly, for Communist China’’; 
or any transfer involving property in. which Chinese Communists might 
have an interest, when the property is ‘‘subject to the jurisdiction of the 
United States.’ These orders and regulations had been issued while 
the cargo was at. sea. Plaintiff argued that these orders and regulations 
were no excuse for non-performance, being ‘‘penal, political and con- 
fiseatory.”’ , 

The Court held that they were not penal insofar as concerned persons 
subject to Hong Kong jurisdiction; that ‘‘clearly they are political in the 
sense that they are primarily directed against designated foreign countries, 
but I cannot hold that they are political in the sense which, on that ground 
alone, would induce these Courts to refuse to examine them in the cir- 
cumstances in which they are here introduced as a defense in a civil 
action’’; and that they ‘‘are indeed confiscatory against those subject to 
the jurisdiction of the Courts in Hong Kong whose property may be 
refused to them, as in the present case for instance, with no provision at 
all... either for restitution or compensation.’’ In view of this last fact, 
the court ruled that it should ‘‘construe this legislation as restrictively as 
possible by limiting it to territory of the United States (which includes of 
course the S.S. Mount Davis) and to those things or persons subject to the 
jurisdiction of the United States.’’ Therefore, ‘‘once ... these goods were 
discharged’’ from the American ship into the godown, ‘‘they ceased to be 
subject to the jurisdiction of the United States,” and the American orders 
and regulations did not prevent judgment for the plaintiff for damages for 
the refusal to deliver. 








heir’? rather than as’ bona vacantia, which would have been the case if English law 
applied. Therefore there was an ‘‘heir,’? and the property was not ‘‘ownerless.’’ The 
court rejected the argument that Spain was trying to make itself owner of property in 
England or seeking to exercise its sovereignty in England. 
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Extraterritcrial jurisdiction—internal effect of 1.0.J. judgment 

ADMINISTRATION Dus Hapous v. Dear. 42 Revue critique de droit 
international privé (1953) 154. 

Morocco, Cour d’appel de Rabat, Nov. 12, 1952. 


Plaintiff Moroccan company sued an American in a French-established 
court in Casablanea, Morocco, to evict him from a garage after expiration 
of a lease. On April 30, 1952, the court held that it lacked jurisdiction, 
since Americans had extraterritorial privileges from being sued in Morocco: 
except in American consular courts. On August 27, 1952, the International 
Court of Justice rendered its judgment in the case between France and 
the United States with respect to American rights in Morocco,’ holding 
that Americans did not have such extensive extraterritorial privileges as 
had been claimed. Plaintiff thereafter appealed, and the appellate court 
reversed the judgment and remanded the case for trial in the French- 
established Moroccan court. In doing so, the appellate court said in part: 


If, by the terms of the judgment of August 27, 1952, relating to the 
rights of nationals of the United States of America in Morocco, 
rendered by the International Court of Justice at The Hague, it 
follows that by virtue of the treaty concluded with Morocco in 1836 the 
United States of America is authorized to exercise its consular juris- 
diction in the French Zone of Morocco over all the civil and criminal 
disputes between American citizens or protégés, nevertiteless it cannot 
invoke a like privilege as to civil and criminal cases brought against 
American citizens or nationals, except for the special cases provided 
for by certain articles of the Act of Algeciras (notably Articles 19-29, 
49, 59, 86-102), which do not concern the present case. So for all 
the litigations where they do not enjoy the privilege of being tried by 
their consular courts, American citizens and nationals are subject to 
only the local jurisdictions.” 


Capture in prize—German ships uncompleted at time of May 8, 1945, 
surrender ` 
ScHIFFAHRT-TREUHAND v. PROCURATOR-QGENERAL. [1953] 1 All Eng. 


L.R. 364. 
United Kingdom, Privy Council, J anuary 12, 1953. Viscount Simon. 


On appeal from the Prize Court, the Privy Council upheld the condemna- 
tion as prize of partially-built ships found by Allied forces in German 
ports in May, 1945, some before and some after the German surrender of 
May 8, 1945. The court held that effective ‘‘capture’’ was made by the 
Allied forces, even though they may not have intended at the moment of 


1 I.C.J. Reports, 1952, p. 176, digested in this JOURNAL, Vol. 47 (1953), p. 136. 

2In a note appended to this report, Prof. A. de Laubadére, approving the decision, 
points out that it is ‘‘rare, perhaps even the first time, that a French court applies so 
directly, referring to it purely and simply, the interpretation of a treaty given by an 
international court.’ 
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taking control to have the partially completed structures proceeded against 
in a prize court, stating that ‘‘the physical capture of a ship is the same 
thing as taking her in prize.” The ships ‘‘became’a prize subject to the 
jurisdiction of the Prize Court from the moment of capture. It is the in- 
tention to seize, not the intention to seize in prize, that gives jurisdiction.’’ 
Rejecting the contention that these uncompleted ships enjoyed the im- 
munities claimed for enemy private property on land, the court said: 


an unfinished ship in course of construction can be a proper subject 
of prize, at any rate when captured by or with the assistance of naval 
forces, for its completion makes it available for war-time use. Their 
Lordships agree with the learned President that these structures, 
though not capable of floating at the time they were captured, are 
none the less to he regarded as ‘‘maritime property in a maritime 
town’’ and are rightly to be regarded as maritime prize. 


As for the contenticn that the right to seize in prize ended with the 
surrender of May 8, 1945, the court said: i 


The Act of Military Surrender of May 8, 1945, by which the High 
Command surrendered unconditionally all forces on land, at sea and 
in the air which were at this date under German control is un- 
precedented and there is no legal decision of the courts of the United 
Kingdom,.nor, indeed, of any foreign court, which defines the con- 
sequences in relation to the victor’s right of prize. The appellants, 
therefore, in default of more direct authority, sought to base an 
argument on precedents which define the effects of a general armistice. 
... A general armistice is the result of a negotiation in which detailed 
consideration is normally given to the conduct during the armistice 
of the armed forces of both parties, and it frequently includes as one 

- of its terms a provision dealing with the right of seizure in prize. 
When that is done the agreed term regulates the right. But when 
there is no term in the armistice dealing with the right, then it is a 
question. whether a provision should be implied that the right of prize 
is suspended, and that question will depend on the special circum- 
stances of each case. When there are no special circumstances, the 
practice, or, it may be better to say, the tendency, of the courts varies 
in different countries. ... There is, however, no doubt that during a 
general armistice the right of visit and search and the right to seize 
contraband and neutral vessels attempting to run a blockade are not 
suspended. Their Lordships are of opinion that, if these rights can 
be exercised against neutrals, a fortiori the British courts would 
recognize the right of seizure of enemy ships. All these rights find 
their justification in the prevention during the armistice of the 
enemy’s replenishment of his resources and of the increase of his 
warlike potentiality. If that be the sound view, the supposed analogy 
between a general armistice and an unconditional surrender turns 
against the appellants. 

But the absolute surrender of all existing military forces is not 
truly analogous to a general armistice, and provisions regulating the 
conduct of the victor’s forces find no place in it, and are, indeed, 
incompatible with it. It may not be correct to describe such a sur- 
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render as a unilateral act of the vanquished enemy, for, to -take the 
present instance, the surrender was received by the victor as an ac- 
ceptance of terms which he might impose. Article 4 of the act of 
surrender of May 8, 1945, expressly provided that it should be ‘‘with- 

out prejudice to and would be superseded by any general instrument 
of surrender imposed by or on behalf of the United Nations,’’ and the 
Berlin Declaration of June 5, 1945, was, in fact, the general instru- 
ment of surrender contemplated by that article. In the interval be- 
tween May 8 and June 5 it would, of course, have been contrary to 
international law and the dictates of humanity to attack submissive 
and unresisting officers and men cf the German forces, and it would 
not be incorrect to say that abstention by the victor from acts of that 
kind was an inherent condition of the surrender. But there is no 
necessity to imply a condition that all rights jure belli were to be. 
foregone by the victor. The allies were, for example, fully entitled 
to order their forces to advance further into German territory, and 
their Lordships have no doubt that they remained entitled to seize 
German vessels on the high seas in prize. 

There are two specialities of the situation as it stood on May 8, 
1945, which provide additional and independent grounds for this con- 
clusion. The first is that there was on May 8 no surrender of the 
German government or of the Reich itself. The appellants’ case is 
that the victor’s rights as a belligerent were immediately replaced by 
rights of subjugation. Such an instantaneous transition is scarcely 
practicable even when it is the enemy government that surrenders, 
but there was a German government still in existence on May 8, and 
it was entitled to raise new forces, to dismiss the existing High Com- 
mand, to appoint new military leaders with instructions to continue 
the struggle. A prolonged resistance after the defeat of the German 
armies had often been threatened by German leaders and on May 8 
it could not have been said that the resistance of the Reich was finally 
at an end. It is significant that the Berlin Declaration of June 5, 
1945, instead of proceeding merely on the narrative that the German 
armed forces had surrendered, narrates also that Germany was no 
longer capable of resisting the will of the victorious Powers, and that 
the unconditional surrender of Germany had thereby been effected. . 
By June 5, the chief members of the German government had been 
arrested, and the passive submission of Germany to the will of the | 
victors had become an accomplished fact. It was, therefore, the 
Declaration of Berlin that terminated all hostilities and ended the 
right of seizure. The other matter is that Germany had been waging 
war in alliance with the Japanese Empire and that the war with 
Japan continued after the surrender of the German armed forces. 
Their Lordships agree with the Crown’s submission that when war 
is carried on by partners as allies the unconditional surrender of one 
cannot protect it against the right of seizure so long as active hos- 
tilities are continued by the pariner, unless the victor consents to 
abrogate his right. 

Their Lordships do not find it necessary to consider the opinions of 
writers on the effect of the unconditional surrender of Germany’s 
armed forces on the right to seize in prize. No author was cited who 
had had before his mind the precise state of affairs between the sur- 
render of May 8, 1945, and the Berlin Declaration of June 5, 1945, or 
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the distinction between a surrender by the High Command and the 
surrender of the Reich, or the effect of the continuance of the war by 
Germany’s ally, Japan. Their Lordships find themselves in agree- 
ment with the opinion of the learned President that the victor may 
abrogate his rights jure belli including rights of prize, not only by an 
express renunciation, but also impliedly by his conduct, and they 
would add that there may be circumstances in which unreasonable 
delay after an unconditional surrender in regulating the situation 
by a new declaration or arrangement may have a prejudicial effect 
on the victor’s retention of his rights. Their Lordships, therefore, 
hold that the condemnation as good and lawful prize pronounced by 
the Prize Court .was correct and will humbly advise Her Majesty 
that this appeal skould be dismissed. The conclusion at which their 
Lordships have arrived renders it: unnecessary to decide the fourth 
question formulated by Lord Merriman. 


BOOK REVIEWS AND NOTES 


Droit International Public. By Charles Rousseau. Paris: Recueil Sirey, 
1953. pp. 752. Fr. 3200. 


To do justice to this volume, it is necessary to take into consideration 
that it is not a treatise, but a textbook on international law. According 
to the author’s own words in the preface, it was written for strictly 
pedagogical purposes, as a work of elementary character. The space 
given to theoretically controversial questions is, therefore, voluntarily 
restricted. The importance of actual problems is stressed. The author 
wants to convey a knowledge of the whole field to students, showing them, 
at the same time, the way to fuller studies and more profound knowledge. He 
does so by rather large bibliographical notes, by brief and precise surveys 
of the history, in state practice and doctrine, of each problem, by pointing 
out the basic difficulties of the different approaches to each problem. The | 
approach is theroughly modern and in keeping with high scholarly stand- 
ards. All the literature in the great European languages is used, statutes 
and treaties, decisions of national and international courte and tribunals 
are worked in. Emphasis is put on the many points in which the law. of 
nations is actually in a period of transformation. The author stands on 
positivism and takes a universalist, not a regional or nationalistic approach. 
The book is free from politics, devoted to the idea of international law and 
its progress, but free from wishful thinking, and critical of developments 
or attitudes, where such criticism is objectively justified. The author 
laments that in a period where international problems determine not only 
the life of every state, but also the life of every citizen of every state, 
international law is still merely optional at French law schools. This he 
calls not only a paradox, but a near scandal. Unfortunately, France is 
not the only country to present this paradox. 

The author’s system is interesting. The first part of the book is devoted 
to the sources of international law, the third to the organization of security 
and maintenance of peace, the fourth part gives the laws of war and 
neutrality. The second part deals with ‘‘international society.” Taking 
into consideration the distinction of German sociologists between com- 
munity and society, it is probably more correct to speak of ‘‘soctété inter- 
nationale” rather than of the ‘‘international community, just as the 
League of Nations was called in French ‘‘La Société des Nations.” This 
part studies, first, the subjects of international law. Everything else is 
developed as the theory of the ‘‘competencies’’ of these subjects: ter- 
ritorial and personal competence, acquisition of competence, delimitation 
(frontiers), ‘‘constatation. des compétences’’ (recognition), exercise of 
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competence (organs, and sanctions of the norms of competence (inter- 
national responsibility). Finally, the author deals with the ‘‘public 
domain’’ (high seas, air and so on): We would speak here of the ‘‘ter- 
ritorial competence of international society.’’ 

The book contains very much for a one-volume work. It is characterized 
by fullness, objectivity, and a logic, clarity and precision in the presentation 
for which the French language is so particularly apt. To sum up, it is an 
excellent textbook on international law. 

Joser L. Kunz 


La Conquista de América y el Descubrimiento del Moderno Derecho In- 
ternacional. Estudios sobre las Ideas de Francisco de Vitoria. By 
Atilio Dell’Oro Maini and others. Buenos Aires: Editorial Guillermo 
Kraft, 1951. pp. 110. 


With this volume the Fundación Vitoria y Suárez of Buenos Aires, 
organized in 1946, initiates its publication of studies of Spanish theologians, 
philosophers, and jurists of the sixteenth and seventeenth centuries. This 
first publication, containing the studies presented at the inaugural con- 
ference of the Fundacién in September, 1947, deals with the Spanish 
founder of international law, the Dominican Francisco de Vitoria, who 
was prima professor of theology at the University of Salamanca in the 
second quarter of the sixteenth century. Stressed particularly here, as 
the title indicates, was Vitoria’s influence upon the developing relation- 
ship between the conquering Spanish Crown and its newly acquired peo- 
ples and lands in America. Upon the basis of an anonymous manuscript of 
the sixteenth century, one of the contributors to this volume, Samuel W. 
Medrano, concludes that in 1542 the Emperor Charles V even considered 
leaving these peoples to their ‘‘Inca tyrants until Fray Francisco de 
Vitoria told him not to abandon them lest they be lost to Christianity.” 
Whether or not this claim is true, Vitoria seems unquestionably to have 
influenced Charles V in the direction of a more humane governance of 
his American subjects. Because he proclaimed in his Relectiones that 
the native peoples in America were under universal law and were entitled 
to equality of treatraent with Spain as nations in the international com- 
munity, Vitoria, as Dr. Maini points out, should be credited with laying 
the basis ‘‘of the true liberty of America and the birth of modern inter- 
national law.’’ 

This volume is not limited, however, to Vitoria’s influence on the conquest 
of America, but ranges over many other phases óf his political, philosophical, 

-and legal system. One of the contributors, Octavia N. Derisi, analyzes 
Vitoria’s theological and philosophical ideas, showing him as a disciple of 
Saint Thomas; another, Faustino J. Legén, discusses Vitoria’s conception 
of the state or rather republic, for the word state had not yet been coined 
by Machiavelli; and a third, Isidoro: Ruiz Moreno, Jr., describes Vitoria as 
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“the first scientific systematizer of the principle of the limitation of the 
right of sovereignty” in the interest of the international community. The 
evidence for this last point is that Vitoria affirmed the existence of a` 
universal juridical community whose end was the welfare of all nations 
resting upon a law-superior to all of them; that he suggested the thesis 
of the responsibility of states for the protection of the international rights 
of citizens of other states; and that he anticipated world federalism with 
his concept of the entire world as a republic. 

Two of the contributors to this volume, Antonio de Lima and Enrique 
Gómez Arboleya, professors in Spanish universities, stress the pan-Hispani- 
dad elements in Vitoria’s intellectual system. The latter furnishes a long 
bibliographical paragraph listing the outstanding modern works on Vitoria 
and including the standard work in English, Francisco de Vitoria and His 
Law of Nations, published by the late James Brown Scott in 1934. -Both 
the introduction, ‘‘Argentina in the Commemoration of Father Francisco 
de Vitoria’? by Samuel W. Medrano, and the concluding section on ‘‘The 
Vitorian movement in the Rio de la Plata” by Rubén Gonzalez, set forth 
the background and results of the interest in Vitoria’s ideas in Argentina 
particularly, centering around the work of the Fundación Vitoria y Suarez. 
This Fundación is now sponsoring studies and commemorative volumes on 
the juridical system of Vitoria’s Jesuit disciple, Francisco Suárez. 

Though this volume does not add anything ‘new to our Knowledge of 
Vitoria’s work, it provides a compact, useful, and laudatory synthesis of it. | 


DonatpD M. Dozer 


Völkerrecht Beginnt bei Dir. By Hans K. E. L. Keller (editor). Munich: 
Verlag der Grotius-Stiftung, 1952. pp. 112. - 


This is a charming symposium of papers dealing largely with the con- 
tributions of Grotius to the birth and growth of international law. The 
somewhat cute title is borne out in the contents. Very informing and 
suggestive chapters are presented, in both French and German, on all 
phases of the subject. This is not a heavy contribution, but a pleasure 
and an encouragement. 

Prrman B. POTTER 


Der Begriff der Kouveränität ım modernen Völkerrecht. By Dietrich W. 
Gunst. Hildesheim: R. Oppermann, 1953. pp. 124. 


This study tries to give a scientific analysis of the concept of sovereignty 
in modern international law. The author identifies ‘‘modern inter- 
national law’’ with the Charter of the United Nations. This is hardly 
tenable, as the author himself recognizes that the Charter does not con- 
stitute general international law. Making use of all commentaries to the 
Charter, the author comes to the conclusion that sovereignty in the tradi- 
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tional sense belongs only to the permanent members of the Security Council 
and to the non-members of the United Nations. Yet it is not necessary 
to eliminate the concept of sovereignty. One has only to understand that 
the concept of sovereignty has changed under the impact of modern de- 
velopments, as scientifically expressed by the monistie doctrine of the 
primacy of international law. The modern concept of sovereignty is the 
equality before international law of all communities, which are, in the 
words of Verdross, immediately and exclusively subordinated to inter- 
national law, and -to international law only. This presupposes that these 
communities are supreme for their own citizens. But modern tendencies 
and proposals try precisely to eliminate this presupposition, by proposing 
to make individuals directly bearers of rights and duties under inter- 


national law. 
Josef L. Kunz 


Verdrag Gaat voor Wet, Ook in Nationale Rechtsbetrekkingen. By Jan 
Willem van der Zanden. Zwolle: W. E. J. Tjeenk Willink, 1952. pp. 
xii, 244. _ Indices. 


At this time, when America is in the midst of a great national debate 
over the Bricker Resolution, scholarly discussion of the place of treaties 
in the legal systems of other countries should be of particular interest to 
the readers of this JOURNAL. The learned dissertation of Dr. van der 
Zanden on the relative position of treaties and statutes in Dutch law before 
the recent amendment of the Netherlands Constitution is a welcome addi- 
tion to the already considerable Dutch literature on the subject. Sum- 
maries in English and French are appended. 

Unlike many other Dutch writers, the author comes to the conclusion that 
treaties take precedence not only over previously enacted statutes, but also 
over those subsequently enacted. In support of this conclusion, the author 
quotes, inter alia, several opinions of the Special Court of Cassation which 
heard appeals in war crimes cases (pp. 34-39). Anglo-American readers 
will note, however, that the view of this court that a treaty prevailed over 
subsequent inconsistent Dutch legislation, though repeatedly and strongly 
expressed, was not necessary to the decision of the cases before it, since it 
found that there was no conflict between the treaty (the 1929 Prisoners of 
War Convention) and the Dutch statute. The author also relies heavily, 
though not explicitly, on monist premises. He argues that, since the Inter- 
national Court of Justice would give precedence to a treaty over municipal 
law, the Dutch courts should do likewise, because of the general principle 
that lower courts follow the jurisprudence of a higher court; and that giv- 
ing precedence to municipal law over a treaty would result in a violation 
of international law, which suffices to condemn it. To a reader not already 
committed to the monist point of view this sounds like begging the question. 
Despite these and other weaknesses in the author’s formal reasoning, the 
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sentiments behind it were apparently shared by a large majority of the 
Dutch people, as shown by the adoption im 1953 of the constitutional amend- 
ment which enacted the rule that treaties prevail over subsequent as well as 

prior Dutch statutes.+ 
Having established to his satisfaction the principle that treaties prevail 
over inconsistent Dutch legislation, the euthor, somewhat surprisingly, con- 
siders it necessary to grapple separately in Part Two of the book with the 
problem of whether treaties may be app-ied to the legal relations of Dutch 
nationals in The Netherlands. Here hə betrays some confusion between 
the possibility in general of so applying treaties and the intention of the 
parties to some particular treaties to have them so applied. For example, 
he creates an unnecessary difficulty for himself by concluding that the Dutch 
legislature in 1951 adopted the view thet treaties by their nature are con- 
cerned only with international relations end not with internal legal relations 
between Dutch nationals. On closer examination of the materials presented 
in the book (pp. 130-134), it appears that the legislators were concerned 
only with the meaning of a particular creaty—the Mannheim Convention 
of 1868 on the navigation of the Rhine—as shown by its text and history. 
The author, however, relies on Article 4(1) of the Netherlands Constitution, 
which says that all persons in the territory of the Kingdom are entitled to 
the same rights of protection of persons and property, to conclude that for- 
eigners cannot be granted by treaty greeter rights than nationals, and that 
nationals cannot be accorded greater rights than foreigners. This inter- 
pretation of the constitutional provisior appears to be ambiguous, poorly 
documented, and probably too far-reaching. Perhaps conscious of its weak- 
ness, the author goes on to propose that all doubts be dispelled by a special 
provision, preferably in the Charter of tae United Nations (!) or in a con- 
vention on the law of treaties, to the effec: that treaties should apply to legal 
relations of an internal character. This proposal points up the developing 
rift between Western European and American sentiment with respect to 
the proper relationship between treaties and municipal law—a rift which 
should be of some concern to policy-makers, since it suggests an underlying 
difference in national attitudes toward th functions and techniques of inter- 
national organization. 
i O. J. LISSITZYN 


Le Droit de conclure des Traités internationaux. By Jean Huber. Lau- 
sanne: Librairie Payot, 1952. pp. 172. Sw. Fr. 7.80. 


This monograph on a subject little studied is well balanced : three-fourths 
facts, and one-fourth analysis and theoretical conclusions. The parties 
which do contract international treaties range from the sovereign state in 
both simple and composite forms through various degrees of semi-sovereign 
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entities down to commissions set up by international treaty. The Holy See 
and the United Nations with its specialized agencies are included. Mr. 
Huber has carefully defined the scope and character of the negotiating 
_ power of some dozen classes of treaty-making entities. Having established 
his facts, Mr. Huber finds that the capacity to negotiate is not confined to 
the possession of sovereignty in the classic sènse, for sovereignty cannot 
justify the conclusion of treaties by states of limited competence, states 
members of a state union, international organizations and the Holy See. 
Accepting Kelsen’s concept of a ‘‘juridical community” as implying or- 
ganization, Huber concludes that ‘‘the right to conclude international 
treaties belongs to every body politically and institutionally organized and 
enjoying international personality.’’ The right of an entity to negotiate 
is bound up and belongs with its ‘‘legislative eompetence,’’ which may be 
a direct or a derived ixternal attribute. The enjoyment or exercise of that 
right disappears, is preserved or develops proportionately with its legis- 
lative competence. It seems to be a good. theory, closely adjusted to the 
facts. ` 
Denys P. Myers 
The British Year Book of International Law, 1951. By H. Lauterpacht 
(editor). Iyondon, New York, Toronto: Oxford University Press, 1952.’ 
pp. viii, 458. Index. 


The word ‘‘distinction’’ comes to mind as best epitomizing the quality 
of the British Year Book for 1951. (This is the note on which Professor 
Briggs began this Journau’s review of the volume for 1950.) It is the 
work of accomplished masters. Continuity from the preceding year is 
another characteristic. Mr. Fitzmaurice carries forward his study of 
“The Law and Procedure of the International Court of Justice’’—here 
“Treaty Interpretation and Certain Other Treaty Points.’’ The author 
dwelt with his subject until he had reached a really luminous analysis. 
(It occurs to the reviewer that the concept of ‘‘the intention of the parties’’ 
calls for the same rigorous examination.) Dr. O’Connell pursues the law 
of state succession in a study of secured and unsecured debts, drawing 
strength from opinions of the Law Officers of the Crown, recently made 
available. The central position of international organization in con- 
temporary international law is reflected by Mr. C. W. Jenks’ ‘‘Introductory 
Survey’’ of ‘‘Co-Ordination in International Organization,” and by Mr. 
Brandon’s study of ‘‘The Legal Status of the Premises of the United 
Nations.” In accord with present realities, the Year Book continues to 
give attention to the international law of military occupation and bel- 
ligerent action, in articles respectively by Miss Morgenstern and Major 
Baxter, each a contributor to the preceding volume. 

In Sir Arnold MecNair’s instructive article on ‘‘Extradition and Exter- 
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ritorial Asylum, Based on the Opinions of the Law Officers of the Crown,” 
one finds the advice of first-rate minds on a variety of practical problems. 
Professor Waldock, fresh from his participation in the litigation, discusses 
“The Anglo-Norwegian Fisheries Case.” The record in that controversy 
is voluminous, the Court was ‘‘economical in its explanations,’’ and this 
first-hand account serves as a most useful guide to understanding. 

One looks expectantly for Dr. Lauterpacht’s major contribution, which 
this year is.an examination of ‘‘The Problem of Jurisdictional Immunities 
of Foreign States.” This forward-looking discussion is marked by the 
strength of its philosophy and the sense of responsibility that marks its 
concrete proposals. An appendix surveys the judicial practice in many 
national jurisdictions. Doubtless we shall hear more of the proposals 
here made. 

Professor Graveson’s article on ‘‘Choice of Law and Choice of Jurisdic- 
tion in the English Conflict of Laws’’ serves to remind us of the kinship 
between so-called private and public international law, and the kinship, 
moreover, between English and American lawyers. 

As usual, there are excellent notes, summaries of judicial decisions, and 
book reviews. The review of the AMERICAN JOURNAL OF INTERNATIONAL 
Law, Volumes 44 and 45, concludes with the hope that our Journau ‘‘will 
retain its position as a technical periodical of law rather than seek the 
wider interest which is accorded to a periodical of ‘international affairs.’ ”’ 
The British Year Book is in no need of such kindly admonition: it sticks 
to international law in the grand manner. 

CHARLES FARMAN 


Der Rechtsschute gegenüber der Tätigkeit Internationaler und Ueber- 
nationaler Behörden. By Hans-Jürgen Schlochauer. Frankfurt-am- 
Main: Vittorio Klostermann, 1952. pp. 40. DM. 4. 


This slim pamphlet—one of many manifestations of the current German 
interest in the legal problems of international and supra-national organiza- 
tion—seeks to delineate and analyze the procedures available to states and 
private persons for the protection of their interests against the acts of in- 
ternational and supra-national authorities other than the political organs 
of the United Nations and international judicial organs. In his analysis 
the author relies heavily on a report presented by Professor Wengler at 
the 1952 meeting of the Institute of International Law and on analogies 
with Continental administrative law. Unfortunately, his effort to survey 
the procedures of a large number of international organizations results in 
a sketchy and not entirely accurate treatment (see, e.g., the statement on 
ICAO at pp. 16-17). Of greater value is the description and analysis of 
the procedures of two supra-national—as carefully distinguished from 
international—organizations, the European Coal and Steel Community and 
the projected European Defense Community. Despite the interest aroused 
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in the United States by the political and economic implications of the 
movement toward European integration, the legal aspects of the censtitu- 
tion and administration of the two Communities—in which the influence 
of French administrative law is manifest—have so far received much less 
attention in this country than they deserve. For those who read German, 
Professor Schlochauer’s discussion of certain of these aspects will be useful. 


O. J. Lissrtzyn 


La Communauté Européenne du Charbon et de V’Acier. By Paul Reuter. 
Paris: Librairie Générale de Droit et de Jurisprudence R. Pichon et R. 
Durand-Auzias, 1953. pp. 322. Appendix. Index. 


This is the first complete and comprehensive study on the European 
Coal and. Steel Community in the French language. Although there are 
already numerous publications in the German language on various aspects 
of this subject, none of them seems to be as comprehensive and detailed a 
study as the book under review. The author seems to be especially well 
equipped to write this elaborate analysis of the guiding principles of the 
treaty and of the political, legal and economic problems confronting the 
new European Community at the time of its establishment and during the 
first months qf its existence. The preface written by President Robert 
Schuman, to whose jnitiative the plan owes its existence and name, recom- 
mends the author as highly familiar with the subject of the study since 
he personally participated in the drafting of the text of the Treaty con- 
stituting the European Coal and Steel Community. Professor Reuter’s 
profound knowledge of the political and economie system of the French 
Republic and the Federal Republic of Germany is evident in every 
chapter. Professor Reuter is a strong proponent of European progressive 
integration and emphasizes the political and dynamic aspects of the treaty 
towards the achievement of that goal throughout his whole study. 

After having introduced his subject with a survey on the historical 
background of the treaty and its concept (pp. 9-85), the author divides his — 
study into two major sections. The first part deals with the institutions 
of the European Coal and Steel Community, their structure, functions, 
and operations, as well as their relationship to third parties, t.e., non- 
member states and international organizations. In. his conclusion to the 
first part the author summarizes the ‘‘supra-national authorities” granted 
to the institutions of the Community under the treaty and believes that it 
will be for the benefit of the development of the new organization that it 
made its start under a new flag, the term supra-national (§§ 140 to 148). 
The second part of the study covers the complexity of the economic aspects 
and the financial mechanism of the common market for coal and steel with 
special regard to the situation in the six member states and the Community’s 
present and future rôle on the world market. To the American reader it 
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might be of special interest to find that the author definitely refutes the 
assumption that the new Community is a new form of super-cartel (pp. 
202-214). 

Valuable information on the activities of the Community during the 
first months of its existence is also presented in the study (covering the 
period August 10, 1952, to April, 1953). -The author concentrates, how- 
ever, on a careful and elaborate evaluation of the various articles of the. 
Treaty constituting the European Coal and Steel Community and of the 
Convention containing the Transitional Provisions. For a better under- 
standing of the often rather speculative and legalistic deliberations of the 
author, the conscientious reader is therefore advised to be in possession of 
the full text of the treaty, since it is not given in the appendix which con- 
sists of a number of tables of statistics. 

URSULA VON HAGENS 


For Law and Justice. Festive Volume for Erich Kaufmann. Bonn: 
Kohlhammer Verlag, 1950. pp, 402. DM. 15. 


Friends and students contributed these essays to the celebration of the 
seventieth birthday of Erich Kaufmann, leading German jurist and Adviser 
on International Law to.  nancellor Adenauer. The wide range covered 


by this volume adequately’ expresses the variety of oven s scientific ~~: 


interests and achievements. 

Friedrich August von der Heydte (Munich) summarizes Kaufmann’s 
philosophy of law, stressing its specific endeavor to conciliate positive and 
natural law and to determine their mutual dependency. Rudolf Smend 
(Göttingen) follows up with an article ‘‘On Kaufmann’s Scientific Work,” 
elaborating on his lifelong fight agaimst positivism and in favor of a con- 
crete, as opposed to a mere formalistic, concept of the law. 

Contributions on constitutional law are supplied by Walter Jellinek . 
(Heidelberg), who compares the provisions of the German Federal and 
State constitutions regarding the binding nature of international law; by 
H. Peters (Cologne) on the jurisdiction of the German Federal Govern- 
ment in cultural matters; and by Ulrich Scheuner (Bonn) on novel provi- 
sions for the protection of the Constitution in the Federal Republic of 
Germany. The concepts of federalism and of the political party are 
examined by Willibald Appelt (Munich) and Wilhelm Grewe (Beeipurg) 
respectively. 

Comparative law is represented by Hans Doelle’s (Tübingen) survey on 
equal rights for men and women. 

Several essays deal with problems cf international law of current in- 
terest: Hermann Jahrreiss (Cologne) on Sovereignty and Peace; Erich. 
Kordt (Munich) on The International Civil Service; A. N. Makarov 
(Tübingen) on Recent Nationalizations and Indemnification of Aliens; 
Otto Kranzbiihler (Diisseldorf) on the Nuremberg Trials; H. J. Schlochauer 


BOOK ‘REVIEWS AND NOTES 735 


(Cologne) on the First Advisory Opinion of the Hague Court and Rolf 
Stédter (Hamburg) on the Non-Applicability of Restitution Laws to Acts 

Which Oceurred Abroad. 
The volume as a whole conveys an impression of the high level and the 
general trends of legal thinking in modern Germany. . 
i Davi A. AVRAM 


Stnopsis del Derecho Territorial Ecuatoriano. By Teodoro Alvarado 
Garaicoa., Guayaquil: Editorial Cervantes, 1952. pp.396. Appendices. 


This historical, juridical, diplomatic, and political study of Heuador’s 
boundary problems fram pre-Inca days to the present derives some of its 
importance from the fect that two months after its publication the author 
was appointed Foreign Minister of Ecuador in the cabinet of President 
José Maria Velasco Ibarra. The theme of the volume is that Ecuador since 
„its earliest colonial days has been harassed constantly by the greed of its 
` neighbors for its territory, that it has therefore been forced to wage a 
permanent struggle to defend its patrimony, and that ‘‘it has contended 
in vain before the Tribunals of the World tó have its rights recognized.” 

Lord Palmerston’s witty comment on the Schleswig-Holstein question 
might well be applied to Eeuador’s complicated boundary problem, except 
that Ecuador’s Foreign Minister shows that hs “as not forgotten the truth 
about it. He traces that problem through the Capitulations granted by 
the Spanish Crown to Francisco Pizarro at Toledo in 1529, the discovery 
of the Amazon River by the founder of Guayaquil, Francisco de Orellana, 
and various royal cedulas fixing the boundaries between the Audiencia 
of Quito and’ the Vice Royalty of Peru on the one hand and the Vice 
Royalty of New Granada on the other. Perhaps because some of these 
cedulas were adverse to Ecuador’s claims, Alvarado bases Hcuador’s 
claims largely upon the principle of uti possidetis applied at the time 
when Ecuador gained its independence. That principle, he says, com- 
bining ‘‘natural law” and ‘‘positive law’’ holds a people together ‘‘by 
bonds of a social, juridical, geographical, and historical character’’ pre- 
serving integrally their separate entity as a sovereign state. He contends 
that when Ecuador gained its independence it included the provinces of 
Jaen and Mainas and that Peru’s subsequent conquest of them represented 
territorial extortion. 

Many later episodes raise crucial questions of the law of boundaries. 
Thus in the negotiations between Ecuador and Peru, which were held in 
Washington in 1936-1£38, and which were finally terminated, as Alvarado 
says, at the request of Peru at a time when Ecuador was winning, the 
principal conflict, according to his analysis, was between the principle of ' 
uti possidetis, which formed the basis for Ecuador’s claim to a restoration 
of Tambez, Jaen, Quijos, and Mainas, and the principle of nationality, 
which Peru used to justify its continued occupation of those territories. 
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As after the breakdown of those negotiations this boundary dispute was 
increasingly aggravated and became troublesome as an element of dis- 
unity in a hemisphere which seemed. threatened with aggression from the 
Axis Powers, Argentina, Brazil, Chile and the United States used. their 
good offices to bring Ecuador and Peru to agreement in the Protocol of 
Rio de Janeiro in 1942. In this ‘‘ominous agreement,’’ says Alvarado, 
which Ecuador, ‘‘responding to existing circumstances, .was forced to 
sign,” his country suffered such ‘‘injustice’’ that, instead of signing, it 
would have been justified, in his opinion, in severing its ‘‘ties of fraternity ’’ 
with the other nations of this Hemisphere ‘‘if it had not had faith in the 
destiny of peoples and confidence in the ultimate triumph of justice.’’ 
This Protocol, he declares, is ‘‘null’’ because it was concluded under 
compulsion of the material power of Peruvian armies and because it ‘‘is in 
absolute opposition to the international principles which are accepted 
and in force on this Continent,’’ namely, those outlawing forcible seizure of 
territory. He calls therefore for the revision of this particular conven- ` 
tional agreement and for the general recognition of the principle of the 
revision of treaties, for ‘‘of what use,’ he penetratingly asks, ‘‘is a world 
law or a regional law in favor of collective security if it sanctifies or allows 
the existence of situations which are unjust and hateful to certain peoples 
of the world or of the regional community?’’ Surely, he says, the principle 
of respect for treaties must not be construed to mean thaf ‘treaties are 
immutable, eternal, perpetual, or unrevisable.’’ He notes, but does not 
stress, that under the Protocol of 1942 any rectifications in it must have the 
concurrence of the representatives of Argentina, Brazil, Chile, and the 
United States. i bg 
This is a study of paramount importance by reason of the thorough 
nature of the research which has gone into it as well as of the later official 
position of its author. ‘It should be noted, however, that while he remained 
Foreign Minister, Ecuador did not officially attack the legality of the Rio 
Protocol of.1942. In general this volume, dealing with what is probably 
the currently most acute and troublesome boundary difficulty in the 
Americas, raises more questions than it answers. Although many Peruvian 
studies of the boundary problems of that country with Ecuador have been 
published, no direct Peruvian reply to Alvarado’s volume has yet appeared. 
Donaup M. Dozer 


L’ Europe en Face de Son Destin. By Edouard Bonnefous. Paris: Presses 
Universitaires de France, 1953. pp. x, 386. Fr. 970. 


Professor Bonnefous of the Institut des Hautes Etudes Internationales 
of Paris, member of the French Government, author of several works on 
contemporary European politics, aims in the present work to establish 
a general view of the latest political events in Europe. Postwar Europe 
has undergone so much confusion and so many political changes that no 
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documentary work, no collection of texts, can satisfy the scholar, the teacher, 
or the reader who wishes to know about the political problems of present- 
day Europe, Until now it has been difficult for political scientists, diplo- 
mais, teachers, and persons interested in international law to find a book 
which treats the political problems of postwar Europe. Mr. Bonnefous 
fills up this gap and gives his readers an instrument of information of great 
scientific and’ practical value. .Professor Bonnefous is one of the out- 
standing scholars and specialists in political science. He has divided his 
book into two parts. The first studies the historical background of 
European unity and thought, as well as contemporary problems on 
European union and its realization. The second documentary part con- 
tains the texts of. new treaties concerning the European community since 
1949. 

In the first chapter the author gives us an introduction to European 
thought, starting with the Greek heritage, the Jewish-Christian tradition, 
Humanism and the Renaissance down to the 18th century. The next 
chapter is concerned with the historical origin of modern Europe. He 
treats the medieval unity of Europe, the rupture of Christian unity and 
the rise of the great monarchies, Further, he states the ideas of the French 
Revolution, the Europe of Napoleon, the European Concert and the triumph 
of nationality. He mentions also the forerunners of European ideas such 
as the first federalist, Pierre Dubois, Sully, William Penn, and the Abbé 
Saint-Pierre. i 7 

Chapters Four and Five are devoted to the history of European unity 

„ between 1919 and 1939.. The author explains how the European move- 
ment was started by Coudenhove-Kalergi and the initiative of the French 
Government in favor cf European union. The appeals of Edouard Her- 
riot and Briand are included. 

The author also makes, in one chapter, a very interesting analysis 
of the economic organization of postwar Europe. He treats the dollar 
deficit and explains how the Marshall Plan saved Europe from economic 
collapse. He also studies the renaissance of European ideas since World 
War II and explains Churchill’s and the French proposition for Huro- 
pean union. This chapter describes the Socialist movement for a United 
States of Europe and the European Parliamentary Union. It treats other 
important events such as the Hague Conference in 1948, the Brussels 
Congress, and the Westminster and Rome Conferences. A very important 
step toward European union was taken by the creation of the Council of 
Europe. The author explains how it was realized and what was done for 
European unity thereby. 

The last chapters are devoted to the study of the Schuman Plan—the 
coal and steel pool, the European Defense Community, the European 
Agriculture Community and the Monetary Fund. He points out the con- 
temporary economic problems of Europe and the importance of a Euro- 
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pean transport organization of which Mr. Bonnefous himself prepared 
a plan. 

In conclusion we can say that this is an excellent book, written with an 
unusual mastery of the subject. The author is an active politician and 
therefore has a practical knowledge of political action. Mr. Bonnefous 
expresses hope for a European union.in spite of some difficulties, such as 
the German problem and the attitude of Great Britain. As far as the 
Atlantic Community is concerned, the author states that it could be real- 
ized only with the economic, military, and political co-operation of the 
United States of America. The most urgent task consists in giving Euro- 
peans confidence in their destiny. The future of Europe depends greatly 
on her willingness and her faith in her own destiny. To create a unified 
Europe is not to erect an imperialism against any one else. It is only to 
discipline a continent, it is to defend a certain conception of man. 


ALBERT Floreac 


The Taming of the Nations. A Study of the Cultural Bases of International 
Policy. By F. 8. C. Northrop. New York: Macmillan Company, 1952, 
pp. xii, 362. Index. $5.00. 


This is an important book for international lawyers. In it Professor 
Northrop sets forth the practical consequences for contemporary interna- 
tional relations of the philosophical distinctions which he found among 
the world’s leading ideologies in his well-known volume, The Meeting of 
East and West. These practical consequences are, it is true, not very a 
startling. 

He urges for the immediate future E and effective enforcement 
of a universal law based on the principle of ‘‘cultural pluralism,” that is, 
recognition that every people has the right to apply its own ideology in its 
own territory and that international disputes be settled in accord with this 
principle, and not in accord with any particular ideology. This, he be- 
lieves, using Ehrlich’s distinction, is the ‘‘living law” of the world com- 
munity. He seems not to realize that this has been the basic conception of 
international law since the time of Grotius, and that the problem of draw- 
ing the line between matters of ‘‘domestic jurisdiction,’ to be decided 
by each state according to its own law, and matters of international juris- 
diction, has not proved so self-evident that no ‘‘veto’’ to protect the states’ 
‘‘domestiec jurisdiction’’ is necessary (p. 272), but has been the major 
question with which international lawyers have struggled for centuries. 
He also fails to consider the increasing difficulty which developing world 
communication, travel, trade, and technology have presented to the ap- 
plication of this ‘‘simple’’ principle of ‘‘cultural pluralism,’’ and the 
reasons, long debated, for the acceptance by the United Nations of a 
broader protection of ‘‘human rights’’ and a more extensive regulation 
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of economic and social relations as within the orbit of international law. 
International lawyers who appreciate these difficulties and complexities 
will be interested to find that. their basic assumption, affirmed in the United 
Nations Charter by the phrase ‘‘the sovereign equality of states,’’ is sup- 
ported by philosophical analysis of the cultural situation of the world. 
The lawyers, the statesmen, and the philosophers appear to come together 
in recognizing the obstacles to world government in the immediate future. 

Northrop, however, believes the cultural situation is in process o2 sim- 
plification through integration of neighboring nations into seven regions, 
each with a distinct ideology—Hast Asia, Islam, Central Africa, Western 
Europe, British Commonwealth, Pan-America, and the Soviet Union (p. 
287). This tendency, perceived by Count Coudenhove-Kalergi a genera- 
tion ago, is also recognized by the Charter and the practices of contemporary 
diplomacy. Finally, Northrop envisages the ultimate synthesis of eie 
regional cultures in a 


single earthly polity whose model is the unity of the Asians’ intuition 
and the Occidentals’ constitutional image of the universal City of God. 
Neither power politics nor eclecticism but spiritual naturalistically 
grounded universalism is the scientific, realistic, and only practical 
way to relate ourselves to other peoples and nations. The same is 
true for the United Nations and the International Court of Justice. 
(p. 886.) « 

Northrop’s conchtsions, though sober and senha. are not novel, but 
his method of analyzing and synthesizing cultures and ideologies, his em- 
phasis upon the operative importance of philosophies for policy, and his 
“critique of ‘‘power polities,’’ of ‘‘Marxism’’ and of other ideologies are 
sophisticated, penetrating, illuminating, and original. The book brings 
a point of view and a method to the study of international relations which 
should be helpful to lawyers and statesmen. While less sophisticated in 
the history and literature of international relations than Frederick Schu- 
man, whose recent book, The Commonwealth of Man (New York, Knopf, 
1952), is comparable, Northrop is more objective and convincing in his 
analysis and more optimistic and affirmative in his conclusions, though both 
books point in the same direction. 

. Northrop is not easy reading. His careful ays of Marxism and 
other ideologies, though particularly difficult, deserve careful study. He 
points out certain logical absurdities which he thinks Marx ran into in 
attempting to combine Hegel’s dialectical idealism with Feurbach’s ma- 
terialism, thus making contradictions in nature the basie principle of 
“dialectical materialism.” But, Northrop points out, the notion of ‘‘con- 
tradiction,’’ not to be confused with ‘‘conflict,’’ is applicable only to ideas, 
not to nature as interpreted by science. 

When the Kantian idealist Fichte and his successor Hegel gave 


reasons for believing that the forms of the knower’s thinking, brought 
by the scientist to the inductive data to constitute the subject matter of 
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any science, are dialectical in character, the subject’ matter became 
dialectical also, Logical contradiction then became inherent in any- 
thing known. Thus it is that Premier Stalin, like Hegel, Marx and 
Lenin before him, landed himself in the thoroughly unscientifie po- 
sition of affirming that the subject matter of nature has contradictions 
within itself. But what makes this position even more absurd is that 
Marx and his followers retained this erroneous consequence of the 
dialectical idealistic theory of knowing anything after they asserted 
that they had rejected idealism for Feurbach’s realistic theory of how 
anything is scientifically known. (pp. 286-237.) 


With German ideology he is equally caustic. After pointing out the de- 
parture from Greco-Roman universalism initiated by Luther, he writes: 


In its stead arose that legally and morally uncontrollable German 
nationalism which since 1870 has presented the Western world with 
the still unsolved German problem. In short the long retreat back 
from man as universal man, a citizen of nature, through man as 
family and tribal man to barbarism was initiated by German Roman- 
ticism and then achieved at Buchenwald. (p. 246 , 


While he has nothing but praise for American ideology as exemplified’ in 
the Declaration of Independence, the Constitution, and characteristic 
American philosophers (pp. 317 ff.), he deplores the failure of many Ameri- 
cans and others either to understand their own and other ideologies or to 
apply that knowledge in practice: 


Without precise ideological knowledge of what dialectical and his- 
torical materialism means, statesmen, whether they be Socialistie lib- 
erals, Quaker or Gandhian _pacifistic neutralists, publicity-hungry | 
fanatical McCarthys, oversmiling or overgrim generals or power poli-” 
ticians, are. like love-sick girls wandering about blindfold picking 
petals out) daisies in a field of booby traps fastened to atomic bombs. 


(p. 2 

International lawyers will find ample ground for criticism of details in 
this book, but they will be encouraged by the philosophical support it gives 
to their premises, and will find in it much of value in developing the inter- 
national law of the future as a ‘“‘living law.’’ To the laity the book pro- 
vides a more balanced and hopeful outlook in the international field than 
has been characteristic of most recent writing. 

Quincy WRIGHT 


The Forgotten Republics. By Clarence A. Manning. New York: Philo- 
sophical Library, 1952. pp. xii, 264. Index. $2.75. 


This book is a well-balanced and readable survey of 1,000 years in the 
development of Estonia, Latvia, and Lithuania. While it is not a detailed 
analysis of the so-called Baltic problem, Mr. Manning’s book will provide 
for the average reader a concise presentation of the important aspects of 
the national lives of these peoples. 
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Mr. Manning’s primary thesis is, as the title suggests, a plea that the 
world again take cognizance of these ‘‘Forgotten Republics’’ whose terri- 
tories were ruthlessly annexed by the Soviet Union, and that these repub- 
lies be liberated by force if necessary. A firm believer in the Wilsonian 
principle of the self-determination of peoples, Mr. Manning not only ad- 
vocates the restoration of independence to these republics, but also the 
return of the hundreds of thousands of exiles, and the seating of the duly 
appointed representatives of these republics in the United Nations. 

However much one may sympathize with the fate of the Baltic Repub- 
lies, there is little possibility that the Western Powers will take military 
action to liberate them from the Soviet yoke. Even were independence 
to be restored, the problem of the unfortunate geographic position of these 
republics, situated as they are between two great Powers, would remain; 
for even the anti-Communist Russians have never sanctioned. their inde- 
pendence. 

JOHN J. DONOVAN 


American Crisis Diplomacy: The Quest for Collective Security, 1918-1952. 
By Richard W. Van Alstyne. Stanford: Stanford University Press, 
1952. pp. xiv, 166. Index. $3.50. 


Mr. Van Alstyne has produced a short but unusually readable analysis 
of what he chooses*to call crisis diplomacy in the period 1918-1952. In 
his opinion crisis diplomacy is a concept applicable to ‘‘the international 
issues affecting Europe and the Far East since 1918.’’ As stated in the 
introduction, the book is ‘‘history’’ and purports to treat ‘‘issues in Ameri- 
can foreign policy from the standpoint of experience not theory.’’ Among 
the major topics discussed are the shifts in the balance of power in the 
Western Pacific and in Western Europe, with emphasis upon American 
reaction and adjustment to those changes. The author deals at length 
with Japanese naval supremacy in the Far Hast and the struggle for arms 
limitation. In the second and third chapters he sketches the diplomatic 


-and historical background of the second World War, the wartime confer- 


ences, creation of the United Nations, and various and sundry topics 
classified as ‘‘New Worlds, New Quarrels.’’ 

There is little that is new in this volume. Indeed, Mr. Van Alstyne ad- 
mits that he has drawn upon a larger work entitled American Diplomacy 
in Action for two of the three chapters. Just why he coupled collective se- 
curity with the theme of crisis diplomacy is a puzzle. The reader is left 
with the problem of relating the topics, in themselves amply treated, either 
to the theme or to the system of collective security. The balance in treat- 


" ment of the Pacific policy and the European policy of the United States 


is worthy of special mention. 
Mary E. BRADSHAW : 
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The Tidelands Oil Controversy: A Legal and Historical Analysis. By 
Ernest R. Bartley. Austin: University of Texas Press, 1953. pp. viii, 
312. Index. $5.00. 


There have been few subjects figuring recently on the American political 
scene about which there has been more confusion in the public mind than 
the so-called ‘‘tidelands’’ controversy between the Federal Government and 
several of the States of the Union. Dr. Bartley, a member of the political 
science faculty at the University of Florida, has performed a useful public 
service in disentangling the various issues involved and in analyzing the 
elaborate arguments gradually built up by both sides. He sets the prob- 
lem in its proper light as one going to the roots of the Federal-State re- 
lationship in this country, and not merely a rather crass dispute over the 
proceeds of offshore oil. 

The author’s studies of the common law and constitutional background 
lead him to the conclusion that the decisions of the Supreme Court in the 
California, Texas, and Louisiana cases were unsound; but the book is by no 
means a partisan' brief. In addition to the administrative and judicial 
proceedings on the subject, the various efforts to secure Federal legislation 
are fully described down to the end of 1952; but the book was completed 
prior to the enactment by the present Congress of the Submerged Lands 
Act and the Outer Continental Shelf Act of 1953. e 

A specialist in constitutional and administrative Jaw, the author is 
obviously less at home in dealing with the international law aspects of his 
subject. To cite Ortolan on territorial waters and ignore Gidel shows a 
certain lack of discrimination, however unwitting; and the omission .of any 
reference to the discussions on territorial waters at the Hague Conference 
of 1980 is curious. The rather summary treatment given to the historical 
development of the concept of territorial waters is also somewhat mislead- 
ing, and no mention is made of the principle of air law which assimilates 
territorial waters to land territory. 

These criticisms do not affect the main lines of the author’s exposition, 
however, since the main questions raised by the controversy lie in the field 
of constitutional rather than international law. His work is a ‘‘case study 
in American federalism,’’ and he rightly emphasizes the significance in that 
connection of the doctrine of Federal paramount powers first put forward 
by Justice Black in the California case. Quite apart from the tidelands, 
one may well ask with Dr. Bartley what other applications of that doctrine 
are possible, and perhaps should be anticipated. 

RICHARD Youna 
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Makarov; Die Ergebnisse der 45. Konferens der Internationale Law Association in 
Luzern (81. August-6. September 1952) (pp. 355-366), Frank Vischer; Die Tagung 
der Deutschen Gesellschaft fiir Völkerrecht in Bonn am 26. und 27. März 1958 (pp. 367- 
370), Ulrich Scheuner. 

GEOGRAPHICAL Review, July, 1953 (Vol. 43, No. 3). The Indo-Pakistan Boundary 
Disputes Tribunal, 1949-1950 (pp. 329-337), Nafis Ahmad. 

Harvard Law Review, June, 1953 (Vol. 66, No. 8). A Presidential Legal Opinion 
(pp. 1353-1361), Robert H. Jackson. 

INFORMACION JURÍDICA (Madrid), May, 1953 (No. 120). Los autores de la obra 
cinematográfica y la propiedad intelectual (pp. 469-491), Pedro Ismael Medina Pérez. 

„ June, 1953 (No. 121). Españoles, Rusos e Ingleses en el Pacifico Norte, 
durante el siglo XVIII (pp. 549-566), Mario Hernandez y Sanchez-Barba; La nacionali- 
dad de la mujer casada (pp. 567-593), M. Lozano Serralta. 

, July-August, 19538 (Nos, 122-123). La unificación del Derecho: Situación 
actual y medios propuestos para su desenvolvimiento (pp. 649-667), Federico Castejón. 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, July, 1953 (Vol. 2, No. 3). 
Kashmir and the Indian Union: The Legal Position (pp. 333-353), Paras Diwan; 
Rights of U. 8. Nationals in Morocco (pp. 354-367), Bin Chang; Proposals for U. N. 
Charter Revision (pp. 383-385), C. D’Olivier Farran; Foreign Property Legislation 
(pp. 891-396), Alfred Drucker; The New Swiss Nationality Act (pp. 427-430), E. J. 
Cohn; Jurisdiction in Prize: A Scottish Claim (pp. 452-453), T. B. Smith. 

INTERNATIONAL Lasour Review, May, 1953 (Vol. 47, No. 5). The United Nations 
and Full Employment (pp. 401-433), A. A. P. Dawson. 

, June, 1953 (Vol. 47, No. 6). The Resettlement of Refugees and Displaced 
Persons in the United States (pp. 559-576). 

INTERNATIONAL ORGANIZATION, May, 1953 (Vol. 7, No. 2). French Attitudes toward 
Western European Unity (pp. 199-212), Edgar S. Furniss, Jr.; Pacifie Security as 
Seen from Australia (pp. 213-228), Norman D. Harper. p 
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Inver-PaRLIAMENTARY BULLETIN, March-April, 1953 (Vol. 33, No. 2). The Wash- 
ington Inter-Parliamentary Conference (p. 31); The Spring Session at Monaco (pp. 
31-46). 

ITALIAN AFFAIRS, April, 1953 (Vol. 2, No. 2). Italy and the Arab Countries (pp. 
3-5). 





, June, 1953 (Vol. 2, No. 3). The Development of Italy’s Relations with other 
Meäiterranean Countries (pp. 3-5). 

JOURNAL DU DROIT INTERNATIONAL (CLUNET), January-March, 1953 (Vol. 80, No. 1). 
Le Droit de la Communauté européenne du Charbon et del’ Acier (pp. 4-22), Paul Reuter; 
Les problèmes de la mer territoriale devant la Cour Internationale de Justice (pp. 24- 
54), J. M. Auby; DL’assujettissement des étrangers a Vimpét français de solidarité 
nationale (pp. 56-94), Gilles Dalimier. 

Jus, March, 1953 (Vol. 4, No.1). Le Crisi della Personalità dello Stato (pp. 1-14), 
Giorgio Balladore Pallieri. 

Micuican Law Review, May, 1953 (Vol. 51, No. 7). Treaties Governing the Suc- 

cession to Real Property by Aliens (pp. 1001-1020), Willard L. Boyd, Jr. 
» June, 1953 (Vol. 51, No, 8). On Amending the Treaty-Making Power: A 
Comparative Study of the Problem of Self-Executing Treaties (pp. 1117-1142), Law- 
rence Preuss; Executive Agreements and the Proposed Constitutional Amendments to 
the Treaty Power (pp. 1202-1217), John F. Spindler; Aliens—Power to Exclude and 
Deny Hearing (pp. 1231-1233), Lois H. Hambro. 

New Times, May 20, 1953 (No. 21). The Korean Negotiations (pp. 1-3; ; Behind 
the Façade of Anglo- American Cooperation (pp. 15-18), Y. Zvyagin. 

, May 27, 1953 (No. 22). The Malthusians and the Colonial and Dependent 
Nations (pp. 11-14) » X. Arbatov. 

, June €, 1953 (No. 23). The Problem of World Trade (Pp. 1-3); Western 
Titope and WesternsGermany (pp. 9-12), D. Melnikov. 

——, June 10, 1953 (No. 24). The Panmynjon Agreement (pp. 12); Disintegration 
of the Colonial System (pp. 3-8), V. Avarin. 

, June 17, 1953 (No. 25). ‘Fruits of the Bonn and Paris Treaties (pp. 8-11), 
I. Romantsov; New British Dominion? (pp. 12-15), Y. Kovrov and M. Krementsov. 

, June 24, 1953 (No. 26). For the Triumph of Peace (pp. 1-2) ; Politics in Oil 
(pp. 5-10), S. Belinkov; Protracted Crisis (pp. 10-12), G. Starko; Around the Bermuda 
Conference (pp. 13-15). 

July 1, 1953 (No. 27). New Machinations Against Peace (pp. 1-3); The Fight 
for Africa (pp. 3-7), V. Zagladin. 

, July 8, 1953 (No. 28). Dictate of the Times (pp. 1-3). 

, July 15, 1953 (No. 29). 4 Futile Weapon (pp. 1-3); Revival of the European 
Steel Cartel (pp. 3-7), M. Dikansky. 

, July 22, 1958 (No. 30). Intrigues against Peace in Korea (pp. 13-16), I 
Sotnikov. 

, July 29, 1953 (No. 31). Big Victory for the Forces of Peace (pp. 1-3); EDC— 
German Revanchist Weapon (pp. 8-11), I. Romantsoy. 

, August 5, 1953 (No. 32). Aid to Underdeveloped Countries (pp. 1-3); Why 
There is No Cease-Fire in Indo-China (pp. 14-16), A. Kurov. 

, August 12, 1953 (No. 33). The Peaceful Policy of the Mighty Soviet Power 
(pp. 1-4). 

, August 19, 1953 (No. 34). Responsibilities of the Great Powers (pp. 1-8); 
Double Game (pp. 4-7), N. Sergeyeva; Britain Begins to Move (pp. 8-11), Ivor 
Montagu; 4 Western-Power Stratagem (pp. 12-15), D. Melnikov. 

, August 26, 1953 (No. 35). The Soviet-German Talks (pp. 1-3); For Settle- 
ment by Negotiation (pp. 4-5). 

News, May 15, 1953 (No. 10). For Peace and International Security (pp. 1-2); 
Central African Federation Scheme (pp. 21-22), S. Datlin. 
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, June 1, 1953 (No. 11). Women in the Fight for Peace (pp. 2-8); Going 
Against thz Stream (pp. 4-5), Y. Nezhdanov; Britain and America in the Far East 
(pp. 6-7), I. Lemin; Building for Peace (pp. 8-10), L. Rudnev. 

, June 15, 1953 (No. 12). Peace is Becoming a Reality (pp. 2-3), I. Ehrenburg; 
Where "the Division of Germany is Leading (pp. 4-5), N. Naidyonov. 

, Juy 1, 1953 (No. 13). For Negotiation, Agreement, Peace! (pp. 1-2); The 
World Congress of Women (pp. 3-5), Yekaterina Shevelyova; Western Europe and the 
United States (pp. 6-7), A. Moskalenko; The Commonwealth Prime Ministers? Confer- 
ence (pp. 8-9), M. Mikhailov; International Co-operative Trade: Present and Future 
(pp. 10-12), A. Klimov. 

, Juy 15, 1953 (No, 14). Cultural Co-operation—the Path to Peace (pp. 5-8), 
Andrei Denisov; Towards German Reunion (pp. 8-10), N. Naidyonov. 

' , Avgust 1, 1953 (No. 15). The Washington Conference and the Four-Power 
Talks (pp. 4-5); Normalization of International Trade (pp. 6-7), Stanislav Strumilin; 
Power Politics are Doomed to Failure (pp. 8-10), B. Rodionov. 

, August 15, 1953 (No. 16). Victory of the Peace Forces (pp. 1-3); The U: N. 
General Assembly Session (pp. 4-6), A. Moskalenko. 

, September 1, 1953 (No. 17). The Peace Policy of the Soviet Union (pp. 1-8); 
Restore China’s Legitimate Rights in the United Nations (pp. 9-10), V. Kudryavtsev. 

NORDISK TIDSSKRIFT FOR INTERNATIONAL Ret oG Jus GENTIUM, 1952 (Vol. 22, No. 
4). Den alminnelige rekkevidde av den dom som ble avsagt 18, december 1951 av den 
internasjonale Domstol i den norsk-britiske fiskerigrensetvist (pp. 183-215), Maurice 
Bourquin; Angående begreppe ‘‘folkratisbrott’’ (pp. 240-256), Torsten Gihl, 

ÖSTERREICHISCHE ZEITSCHRIFT FUR ÖFFENTLICHES RECHT, April, 1953 (Vol. 5, No. 4). 
Reine Rechtslehre und Egologische Theorie (pp. 449-482), Hans Kelsqn; Grundzüge 
des schwed:sehen Verfassungsrechtes (pp. 483-506), Otto Jettmar; British Jurisdictional 
Privileges in Spain, Portugal and Brazil: A Historical Reminiscence (pp. 507-524), 
Hans Klinghoffer; Die Rangordnung der Autorität (pp. 525-562), Gustav E. Kafka; 
Die 46. Jahrestagung der. ‘‘ American Society of International Law’’ (pp. 565-568), 
E. Steinegzer. 

UNIVERSITY OF PENNSYLVANIA Law Review, May, 1953 (Vol. 101, No. 7). Failure 
to Apply Retroactivity to Extraterritorial Acts (pp. 1078-1083). 

POLÍTICA INTERNACIONAL, March, 1953 (No. 18). Nuevas perspectivas sobre el prob- 
lema de Gibraltar (pp. 9-23), José M.* Cordero Torres; Hl Presidente Eisenhower y los 
Acuerdos szeretos (pp. 25-39), Camilo Barcia Trelles; El Problema del Estado mundial 
(pp. 48-53), José Caamaño Martinez; Aspectos de la dominación soviética en la Europa 
Oriental (3p. 55-64), Enrique Luwienski; La nueva Entente Balcdnica (pp. 65-72), 
Luis M.* Lorente; Incertidumbres en el. Irán (pp. 73-85), Leandro Rubio Garcia; La 
politica internacional en el primer trimestre de. 1953 (pp. 89-99), Fernando Murillo 
Rubiera; El Convenio de Bonn y el Tratado de Paris (pp. 165-169), Luis Garcia Arias. 

PROPRIÉTÉ INDUSTRIELLE, May 31, 1952 (Vol. 68, No. 5). Le dépôt international 
des marques (pp. 65-78), Charles Magnin. E 
, June 80, 1952 (Vol. 68, No. 6). Exposé introductif au Congrès de Vienne 
(2-7 juin 1952) de V’ Association Internationale pour la Protection de la Propriété In- 
dustrielle (pp. 87-94), Bénigne Mentha. 

, July 31, 1952 (Vol. 68, No. 7). Association Internationale pour la Protection 
de la Propriété Industrielle, Congrès de Vienne 2-7 juin 1952 (pp. 104-106), Charles 
Magnin. 

, September 30, 1952 (Vol. 68, No. 9). La situation en France, à la suite des 
plus récentes décisions judiciaires, de la question de la déchéance faute d’exploitation 
(pp. 128-132), Fernand-Jacq. 
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—, December 31, 1952 (Vol. 68, No.12). Réflexions sur les marques dites ‘‘nototres’? 
(pp. 189-192), Fernand-Jaeq; Les marques ‘‘Cola’’ dans la jurisprudence internationale 
(pp. 192-193), Georg Czapski. 

——, January 31, 1953 (Vol. 69, No. 1). L'Union internationale pour la protection 
de la propriété industrielle en 1952 (pp. 8-12), Auguste Conte. 

-—, March 31, 1953 (Vol. 69, No. 3). Postulats relatifs à Varticle 10 bis de la 
Convention d’Union (pp. 4446), Auguste Conte; 4 propos de Varticle intitulé ‘‘ Les 
marques ‘‘Cola’’ dans ta jurisprudence internationale’’ (pp. 51-52), G. H. C. Boden- 
hausen. 

, May 31, 1953 (Vol. 69, No. 5). Die Rechte der ausiibenden Künstler, der 
Hersteller von Phonogremmen und der Rundspruchorganisationen (pp. 15-74), Theodor 
Moll; La marque de haute renommée (pp. 73-83), Alois Troller. 

REVISTA DE LA FACULTAD DE DERECHO DE Mexico, June, 1953 (Vol. 3, No. 10). Teoria 
Pura del Derecho y Teoria Egologica (pp. 169-205), Hans Kelsen; La Plataforma 
Continental: Nuevo Derecho Internacional ‘‘In Fieri’? (pp. 207-225), Josef L. Kunz; 
Nuevas Perspectivas del Derecho Comparado (pp. 227-253), Luis Recasens Siches. 

REVUS DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
Sorriz), April-June, 1953 (Vol. 31, No. 2). Le Code des crimes contre la Paix et 
` la Sécurité de Humanité (pp. 125-150), Vespasien V. Pella; L’Utilité d’une Insti- 
tution internationale (pp. 151-155), Emile Giraud; Nous avons sous-estimé l’effort et 
le sacrifice que demande le maintien de la Pais (pp. 156-159), Abba Eban; Le 
'Désarmement: une Utopie? (pp. 160-180), G. A. Pordea; Le Procès a: Oradour (pp. 

181-186), Jean-Pierre Maunoir, 

REVUE DE Dror INTERNATIONAL POUR LE MOYEN-ORIENT, May, 1953 (Vol. 2, No. 2). 
Aspects formelg de la dévolution d’obligations résultant de traité dans le cas d’un nouvel 
Etat (cas de quelqugs Etats du Moyen-Orient) (pp. 105-115), Anthony Leriche; Le 
‘réfugié’? de la Palestine (pp. 116-124), T. K. Erim; Le droit de recourir à la guerre 
d’aprés la doctrine et la pratique (pp. 125-155), 8. Calogeropoulos Stratis; 4 Phi- 
losopher Looks at International Law (pp. 156-160), Kenneth S. Carlston. 

ReEvve CBITIQUE DE DROIT INTERNATIONAL Privé, January-March, 1953 (Vol. 42, 
No. 1). Compétence étrangère et jugement étranger (pp. 1-385), Ph. Francescakis; 
Les principes généraux du droit international privé et leurs conflits (pp. 37-60), Wil- 
helm Wengler. 

REVUE EGYPTIENNE Dz DROIT Internationa, 1952 (Vol. 8). La sécurité soviétique 
en Europe Centrale (pp. 1-51), B. Boutros-Ghali; Observations sur la double na- 
tionalité (pp. 52-59), Eion Smyrniadis; Territorial sea and the Continental Shelf (pp. 
103-128), J. Y. Brinton; Syro-Lebanese Extradition Treaty (pp. 129-131), John H. 





Gauntlett; Congrès et Conférences: International Bar Association; International Law . ' 


Association (pp. 132-129), J. Daniel; Agreement for collaboration with the Carnegie 
' Endowment for International Peace (p. 140). 

Revus GÉNÉRALE DE DROIT INTERNATIONAL PUBLIO, October-December, 1952 (Vol. 
56, No. 4). Introduction à l’étude du droit international américain (pp. 586-611), J 
M. Yepes; Le Comité juridique interaméricain (pp. 612-615), José Joaquin Caicedo 
Castilla. 

-—-, January-March, 1953 (Vol. 57, No.1). Une Affaire d’Asile Territorial au XV* 
Siécle—L’ Affaire du Sieur de Village (pp. 5-15), Marcel Sibert: La Notion Éthique 
de Guerre (pp. 16-39), Louis Delbez; Le Comité Juridique de Rio de Janeiro et la 
Préparation de la Prochaine Conférence Panaméricaine de Caracas (pp. 40-54), José 
Joaquin Caicedo Castilla; L’O.N.U. et le vote des Lois Internationales (pp. 55-72), 
Lazare Marcovitch. 

REVUE INTERNATIONALE DE Drorz PÉNAL, 1952 (Vol. 23, Nos. 2-3). Le VI? Congrès 
International de Droit Pénal (pp. 151-154). j l 
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——, 1952 (Vol. 23, No. 4). Le Suicide Est-il l’un des Droits de Homme? (pp. 
407-410), Thomas Givanovitch; Rapport Général sur la Réunion des Organisations non 
Gouvernementales s’intéressant à la prévention du crime et au traitement des délinquants 
(pp. 413-436), P. Bouzat; La Juridiction Criminelle Internationale (Rapport de la 6° 
Commission à l’Assemblee Générale de 1’0.N.U.) (pp. 445-456), M. E. Wikborg. 


REVUE INTERNATIONALE DE HISTOIRE POLITIQUE ET CONSTITUTIONNELLE, October—De- 
cember, 1952 (No. 8). Le Contrat Social Economique. Jean-Jacques Rousseau, Fonda- 


teur de la Démocratie économique (pp. 249-279), Zygmunt Jedryka. 

SOVETSKIE GOSUDARSTVO I Pravo, 1953 (No. 4). Nekotorye voprosy nauki sovetskogo 
prava (Some questions of the science of Soviet law) (pp. 10-26), A. Y. Vyshinsky; 
Osnovnoi ekonomicheskii zakon sovremennogo kapitalizma i burzhuaznoe gosudarstvo 
(The fundamental economic law of contemporary capitalism and the bourgeois state) 
(pp. 39-52), G. Kh. Shakhnazarov; Razreshenie natsionalnogo voprosa v narodno-demo- 
kraticheskci Chekhoslovatskoi respublik (Solving the national question in the Czecho- 
slovak People’s Democratic Republic) (pp. 119-130), S. E. Makogon; Dva sudebnykh 
del v Meshdunarodnom Sude OON v 1952 g. (Two judicial decisions in the Interna- 
tional Court of the U.N. in 1952) (pp. 153-159), M.B. 

Sypney Law Review, April, 1953 (Vol. 1, No. 1). Changing the Constitution (pp. 
14-45), Sir John Latham; The Occupation of Sedentary Fisheries off the Australian 
Coasts (pp. 84-95), L. F. E. Goldie; The Fisheries Act and the Pearl Fisheries Act 
(pp. 96-1C4), D. T. Pankhurst; Note on Pending Australian Legislation on Fisheries 
(p. 107), D. T. Pankhurst. ; 

UNITED Caucasus, March-April, 1953 (Nos. 3-4). Death of the Red Dictator (pp. 
1-6); The Caucasian Problem (pp. 12-14), M. E. Resulzade. ; 

——, May, 1953 (No. 5). Dictatorship Without a Dictator and the Soviet Peace 
Offensive “pp. 24-29), Shamba Balinov. E 

—, July, 1953 (No. 7). Events in Berlin and the Crisis in thé Kremlin (pp. 1-4); 
Policy of Advance and Retreat (pp. 4-9), D. Vachnadze; New Threat to the Oppressed 
Peoples—Soviet ‘‘Peace’’ Campaign Enters a New Phase (pp. 13-16), Foreigner. 

——, Avgust, 1953 (No. 8). The Crimean War of 1833-56 and the Caucasian Ques- 
tion (pp. 7-11), Mirza Bala. 

Voxs BULLETIN, January-February, 1953 (No. 78). Stalin Peace Prize Awards (pp. 
6-7); The Fourth U. 8. 8. R. Conference for Peace (pp. 8-10). 

WASHINGTON UNIVERSITY LAW QUARTERLY, June, 1953, (Vol. 1953, No. 3). Begu- 
lation of zhe Movement of Workers: Freedom of Passage within the United States 
(pp. 270-296), Ivan C. Rutledge. 

WORLD AFFAIRS INTERPRETER, July, 1953 (Vol. 24, No. 2). Do Regional Pacts Vio- 
late the Spirit of the United Nations? NATO as a Case Study (pp. 151-165), Ross N. 
Berkes; The Schuman Plan: A Big Step toward European Unity (pp. 180-199), J. 
Eugene Harley. 

YALE Law JOURNAL, May, 1953 (Vol. 62, No. 6). Recognition of Exchange Controls 

after the international Monetary Fund Agreement (pp. 867-910), Bernard S. Meyer; 
The Right to Judicial Review of Deportation Orders under the Administrative Procedure 
Act (pp. 1000-1013). 
, June, 1953 (Vol. 62, No. 7). International Copyright Protection and the United 
States: The Impact of the UNESCO Universal Copyright Convention on Existing Law 
(pp. 1065-1096). : 
, July, 1953 (Vol. 62, No. 8). Return of Property Seized during World War II: 
Judicial and Administrative Proceedings under the Trading with the Enemy Act (pp. 
1210-1235). ' 

ZEITSCH3IFT FÜR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, 1953 (Vol. 18, 
No. 1). Der Vorbehalt des Ordre Public im internationalen Privatrecht (pp. 1-11), 
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Petros G. Vallindas; Das neue Staatsangehérigkeitsgesetz der Schweiz (pp. 80-83), 
Philippe Aubert de la Riie; Gesetzgebung der Schweiz zum Schuldbetreibungs- und 
Konkursrecht 1940-1949 (pp. 83-88), Ernst Brand; Das Recht der Handelsgeseit- 
schaften in Norwegen mit Hinweisen auf das dänische und das schwedische Recht (pp. 
89-107), Herbert Schneider; Neues tiirkisches Urheberrecht (pp. 107-118), Wilhelm 
Peter. 

ZEITSCHRIFT FUR Lurrrecut, 1953 (Vol. 2, No. 3). Die deutsche Luftfahrtverst- 
cherung und thre Probleme in der Nachkriegszeit (pp. 213-219), H. H. Wimmer; Die 
obligatorische Fluggastunfallversicherung gemäss 29 g LVG (pp. 220-229), Wilhelm 
Weimar; Die Versicherung und die Ausarbeitung des internationalen Luftpricatrechts 
(pp. 230-236), J. L. François; Die Luftfahrtversicherung in der Schweiz (pp. 237-257), 
Werner Guldimann and Walter Vogel; Die versicherungsinterne Bearbeitung von 
Schadenfillen bei der Beförderung durch Luftfahrzeuge (pp. 258-260), Werner Guldi- 
mann. 
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Abravanel, Ben D., Claim of, U. S. International Claims Commission. Cited. 631. 

Abu Dhabi, Sheikh of,—Petroleum Development Ltd. Arbitration. JD. 156. 

Abubakar Tunku Aris Bendahar, Sultan of Johore v., [1952] A. C. 318. JD. 153. 

Academy of International Law, The Hague. 24th session. CN. 315. 

Access to courts. Ambatielos case, I.C.J., JD, 708; U. S. treaty provisions, R. R. Wilson, 
LA, 20, : 

Acton, Lord. Quoted on French revolution and international law. 405. 

Acts of state. Reprisals for, A. R. Albrecht, LA, 595; distinction between public and 
private acts, W. W. Bishop, Jr., Hd, 93. : 

Ad hoe arbitration. K. S. Carlston. LA. 207. 

Administrative decisions. Draft rules of arbitral procedure. K, 8S. Carlston. DA. 239. 

Advisory opinions, I.C.J. Reference of U. N. General Assembly requests to Legal Com- 
mittee, Y. L. Liang, LN, 76; Assembly resolution, LN, 83; Report of Special Com- 
mittee, quoted, 81; U. K. draft resolution, quoted, 75. e 

Aerial intruders. French-German agreement of 1913, LA, 561; treatment in recent prac- 
tice and international law, O. J. Lissitzyn, L.A, 559. 

Agency of Chartered Bank, McGrath v., 104 F. Supp. 964. Cited. 493. 

Agents in arbitral proceedings. K. S. Carlston. LA, 225, 

Aggression. Determination of, Q. Wright, LA, 370; war of: as justification for re- “ 
prisals, A. R. Albrecht, L.A, 593; report of Van Eysinga committee on revision of 
Netherlands Constitution, H. F. van Panhuys, LA, 541; rights of individuals engaged 
in, Q. Wright, LA, 373; rights of states in, Q. Wright, L.A, 370, 371, 

Ago, Roberto. Quoted on customary international law. 664. 

Air France, Cie. Nationale, Komlos v., 111 F. Supp. 393. JD. 713. 

Aircraft, foreign, in distress. Right of entry. O. J. Lissitzyn. LA. 560. 

Airspace, territorial jurisdiction over. O. J. Lissitzyn. DA. 559, 

Albert v. McGrath, 104 F. Supp. 891. Cited. 493. ` 

Albrecht, A. R. War reprisals in the war crimes trials and in the Geneva Conventions of 
1949. LA. 590. 

Alexandrowicz, Charles Henry. International Economic Organisations. BR. 529. | 

Aliens, Access to courts provisions in U. S. commercial treaties, R. R. Wilson, LA, 20; 
treatment of, JD, 323, 493, cases cited, 332; enemy property, JD, 492, 506. 

Allen, Edward W. Territorial waters and extraterritorial rights. CN. 478. 

Allied High Commission for Germany v. Kipgen, Luxembourg Dist. Ct., 1952. JD. 510. 

Alvarado Garaicoa, Teodoro. Sinopsis del Derecho Territorial Ecuatoriano. BR. 735, 

Alvarez, Alejandro. Quoted on distinction between legal and political questions. 72. 

Ambatielos Case, Greece-U. K. Before I.C.J., JD, 708; M. O. Hudson, LA, 1. 

America. La Conquista de, y el Descubrimiento del Moderno Derecho Internacional. 
A. Dell’Oro Maini et al. BR. 727, 

American Crisis Diplomacy, The Quest for Collective Security, 1918-1952. R. W. Van 
Alstyne. BR. 741. 
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American Declaration of Rights and Duties of Man. Cited on aliens’ access to courts. 20. 

American Diplomatic and Consular Practice. G. H. Stuart. BE. 353. 

American Express Co., Republic of China v., 195 F. (2d) 230. Cited. 150. 

American Foreign Affairs, The Administration of. J. L. MeCamy. BR. 353. 

American Journal of International Law. Retirement of George A. Finch as Editor-in- 
Chief. CN. 465, 475. 

American law schools, international law in. W. W. Bishop, Jr. Ed. 686. 

American President Lines, China Mutual Trading Co., Ltd. v, [1953] A. M. C. 709. 
JD. 721. 

American property in Yugoslavia. Expropriation of. Z, R. Rode. LA. 615. 

American Revolution. Edmund Burke quoted on application of international law. 401, 
402. ; 

American Society of International Law. Annual meeting, CN, 135, 288, 467; member- 
ship regulations amended, CN, 466; new headquarters, CN, 467; regional meetings, ` 
W. W. Bishop, Jr., CN, 289; Q. Wright, CN, 476. 
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GENEVA CONVENTION RELATIVE TO THE TREATMENT 
OF PRISONERS or WAR? 


Signed at Geneva, August 12, 1949; in force October 21, 1950 


The undersigned Plenipotentiaries of the Governments represented at 
the Diplomatic Conference held at Geneva from April 21 to August 12, 
1949, for the purpose of revising the Convention concluded at Geneva on 

July 27, 1929, relative to the Treatment of Prisoners of War, have agreed 
` as follows: 


PART I. GENERAL PROVISIONS 
ARTICLE 1 


The High Contracting Parties undertake to respect and to ensure respect 
for the present Convention in all circumstances. 


ARTICLE 2 


„In additign to the provisions which shall be implemented in peace ‘iin, 
the present Convention shall apply to all cases of declared war or of any 
other armed conflict which may arise between two or more of the High 
Contracting Parties, even if the state of war is not recognized by one of 
them. 

The Convention shall also apply to all cases of partial or total occupation 
of the territory of a High Contracting Party, even if the said occupation 
meets with no armed resistance. : 

Although one of the Powers in conflict may not be a ate to the pres- 
ent Convention, the Powers who are parties thereto shall remain bound by 
it in their mutual relations. They shall furthermore be bound by the 
Convention in relation to the said Power, if the latter accepts and applies 
the provisions thereof. 

ARTICLE 3 


In the case of armed conflict not of an international character occurring 
in the-territory of one of the High Contracting Parties, each Party to the 
conflict shall be bound to apply, as a minimum, the following provisions: 


1 Department of State Publication 3938 (General Foreign Policy Series 34). 

The convention has been ratified by the following governments: Austria, Belgium, 
Chile, Czechoslovakia (with reservations), Denmark, Egypt, El Salvador, France, Guate- 
mala, The Holy See, India, Israel, Italy, Lebanon, Liechtenstein, Luxembourg, Mexico, 
Monaco, Norway, Pakistan, Philippines, Spain (with reservations), Switzerland, Yugo- 
slavia (with reservations). Adherences have been deposited by Japan, Jordan, San 
Marino, and the Union of South Africa. For texts of reservations see below, p. 171. 
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(1) Persons taking no active part in the hostilities, including members 


(2) 


of armed forces who have laid down their arms and those placed 
hors de combat by sickness, wounds, detention, or any other cause, 
shall in all circumstances be treated humanely, without any adverse 
distinction founded on race, colour, religion or faith, sex, birth or 
wealth, or any other similar criteria. 

To this end the following acts are and shall remain prohibited at 
any time and in any place whatsoever with respect to the above- 
mentioned persons: 


(a) violence to life and person, in particular murder of all kinds, 
mutilation, cruel treatment and torture; 

(6) taking of hostages; 

(c) outrages upon personal dignity, in particular, humiliating and 
degrading treatment; 

(d) the passing of sentences and the carrying out of executions 
without previous judgment pronounced by a regularly consti- 
tuted court affording all the judicial guarantees which are 
recognized as indispensable by civilized peoples. 


The wounded and sick shall be collected and cared for. 


An impartial humanitarian body, such as the Internatignal Committee of 
the Red Cross, may offer its services to the Parties to the conflict. 

The Parties to the conflict should further endeavour to bring into force, 
by means of special agreements, all or part of the other provisions of the 
present Convention. 

The application of the preceding provisions shall not affect the legal 
status of the Parties to the conflict. 


ARTICLE 4 


A. Prisoners of war, in the sense of the present Convention, are persons 
belonging to one of the following categories, who have fallen into the power 
of the enemy: 


(1) 


(2) 


Members of the armed forces of a Party to the conflict, as well as 
members of militias or volunteer corps forming part of such armed 
forces. 

Members of other militias and members of other volunteer corps, 
including those of organized resistance movements, belonging to a 
Party to the conflict and operating in or outside their own territory, 
even if this territory is occupied, provided that such militias or 
volunteer corps, including such organized resistance movements, 
fulfil the following conditions: 
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(a) that of being commanded by a person responsible for his 
subordinates; l ' 
- (6) that of having a fixed distinctive sign recognizable at a dis- 
- tance; 
(c) that of carrying arms openly; 
(d) that of conducting their operations in accordance with the laws 
and customs of war. 


(3) Members of regular armed forces who profess allegiance to a gov- 


(4 


(5 


(6 


) 


) 


w 


ernment or an authority not recognized by the Detaining Power. 
Persons who accompany the armed forces without actually being 
members thereof, such as civilian members of military aircraft 
crews, war correspondents, supply contractors, members of labour 
units or of services responsible for the welfare of the armed forces, 
provided that they have received authorization from the armed 
forces which they accompany, who shall provide them for that pur- 
pose with an identity card similar to the annexed model.* 
Members of crews, including masters, pilots, and apprentices, of the 
merchant marine and the crews of civil aircraft of the Parties to the 
conflict, who do not benefit by more favourable treatment under any 
other provisions of international law. l 

Inhabifants of a non-occupied territory, who on the approach of the 
enemy sponfaneously take up arms to resist the invading forces, 
without having had time to form themselves into regular armed 
units, provided they carry arms openly and respect the laws and 


. customs of war. 


B. The following shall likewise be treated as prisoners of war under the 
present Convention: 


(1) Persons belonging, or having belonged, to the armed forces of the 


(2 


SS 


occupied country, if the occupying Power considers it necessary by 
reason of such allegiance to intern them, even though it has originally 
liberated them while hostilities were going on outside the territory 
it occupies, in particular where such persons have made an unsuccess- 
ful attempt to rejoin the armed forces to which they belong and 
which are engaged in combat, or where they fail to comply with a 
summons made to them with a view to internment. 

The persons belonging to one of the categories enumerated in the 
present Article, who have been received by neutral or non-belligerent 


‘Powers on their territory and whom these Powers are required to 


intern under international law, without prejudice to any more 
favourable treatment which these Powers may choose to give and 
with the exception of Articles 8, 10, 15, 30, fifth paragraph, 58-67, 
92, 126 and, where diplomatie relations exist between the Parties to 


* Not printed here. 
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the conflict and the neutral or ron-belligerent Power concerned, those 
Articles concerning the Protecting Power. Where such diplomatic 
relations exist, the Parties to a conflict on whom these persons de- 
pend shall be allowed to perform towards them- the functions of a 
Protecting Power as provided in the present Convention, without 
prejudice to the functions which these Parties normally exercise in 
conformity with diplomatic and consular usage and treaties. 


C. This Article shall in no way affect the status of medical personnel 
and chaplains as provided for in Article 33 of the present Convention. 


ARTIOLE 5 


The present Convention shall apply to the persons referred to in Article 
4 from the time they fall into the power of the enemy and until their final 
release and repatriation. 

Should any doubt arise as to wether persons, having committed a 
belligerent act and having fallen into the hands of the enemy, belong to 
any of the categories enumerated in Article 4, such persons shall enjoy the 
protection of the present Convention until such time as their status has 
been determined by a competent tribunal. 


° o 


ARTICLE 6 


In. addition to the agreements expressly provided for in Articles 10, 23, 28, 
38, 60, 65, 66, 67, 72, 73, 75, 109, 110, 118, 119, 122, and 182, the High Con- 
tracting Parties may conclude other special agreements for all matters 
concerning which they may deem it suitable to make separate provision. 
No special agreement shall adversely affect the situation of prisoners of 
war, as defined by the present Convention, nor restrict the rights which 
it confers upon them. 

Prisoners of war shall continue to have the benefit of such agreements 
as long as the Convention is applicable to them, except where express pro- 
visions to the contrary are contained in the aforesaid or in subsequent 
agreements, or where more favourab_e measures have been taken with re- 
gard to them by one or other of the Parties to the conflict. 


ARTICLE 7 


Prisoners of war may in no circumstances renounce in part or in entirety 
the rights secured to them by the present Convention, and by the special 
agreements referred to in the foregoing Article, if such there be. 


ARTICLE 8 


The present Convention shall be applied with the cooperation and under 
the serutiny of the Protecting Powers whose duty it is to safeguard the 
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interests of the Parties to the conflict. For this purpose, the Protecting 
Powers may appoint, apart from their diplomatic or consular staff, dele- 
gates from amongst their own nationals or the nationals of other neutral 
Powers. The said delegates shall be subject to the approval of the Power 
with which they are to carry out their duties. 

The Parties to the conflict shall facilitate to the greatest extent possible 
the task of the representatives or delegates of the Protecting Powers. 

The representatives or delegates of the Protecting Powers shall not in 
any case exceed their mission under the present Convention. They shall, 
in particular, take account of the imperative necessities of security of the 
State wherein they carry out their duties. ` 


ARTICLE 9 


The provisions of the present Convention constitute no obstacle to the 
humanitarian activities which the International Committee of the Red Cross 
or any other impartial humanitarian organization may, subject to the con- 
sent of the Parties to the conflict concerned, undertake for the protection 
of prisoners of war and for their relief. 


ARTICLE 10 


The High Çontracting Parties may at any time agree to entrust to an 

organization which offers all guarantees of impartiality and efficacy the 
duties incumbent on the Protecting Powers by virtue of the present Con- 
vention. 
e When prisoners of war do not benefit or cease to benefit, no matter for 
what reason, by the activities of a Protecting Power or of an organization 
provided for in the first paragraph above, the Detaining Power shall re- 
quest a neutral State, or such an organization, to undertake the functions 
performed under the present Convention by a Protecting Power designated 
by the Parties to a conflict. 

If protection cannot be arranged accordingly, the Detaining Power shall 
request or shall accept, subject to the provisions of this Article, the offer 
of the services of a humanitarian organization, such as the International 
Committee of the Red Cross, to assume the humanitarian functions per- 
formed by Protecting Powers under the present Convention. 

Any neutral Power or any organization invited by the Power concerned 
or offering itself for these purposes, shall be required to act with a sense 
of responsibility towards the Party to the conflict on which persons pro- 
tected by the present Convention depend, and shall be required to furnish 
sufficient assurances that it is in a position to undertake the appropriate ` 
functions and to discharge them impartially. 

No derogation from the preceding provisions shall be made by special 
agreements between Powers one of which is restricted, even temporarily, 
in its freedom to negotiate with the other Power or its allies by reason of 
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military events, more particularly where the whole, or a substantial part, 
of the territory of the said Power is occupied. 

Whenever in the present Convention mention is made of a Protecting 
Power, such mention applies to substitute organizations in the sense of the 
present Article. 


ARTICLE 11 


In cases where they deem it advisable in the interest of protected persons 
particularly in cases of disagreement between the Parties to the conflict 
as to the application or interpretation of the provisions of the present Con- 
vention, the Protecting Powers shall lend their good offices with a view to 
settling the disagreement. 

For this purpose, each of the Protecting Powers may, either at the in- 
vitation of one Party or on its own initiative, propose to the Parties to the 
conflict a meeting of their representatives, and in particular of the authori- 
ties responsible for prisoners of war, possibly on neutral territory suitably 
chosen. The Parties to the conflict shall be bound to give effect to the pro- 
posals made to them for this purpose. The Protecting Powers may, if 
necessary, propose for approval by the Parties to the conflict a person be- 
longing to a neutral Power, or delegated by the International Committee 
of the Red Cross, who shall be invited to take part in such a meeting. 


PART Ii. GENERAL PROTECTION OF PRISONERS OF WAR 


ARTICLE 12 


Prisoners of war are in the hands of the enemy Power, but not of the in- 
dividuals or military units who have captured them. Irrespective of the 
individual responsibilities that may exist, the Detaining Power is respon- 
sible for the treatment given them. 

Prisoners of war may only be transferred by the Detaining Power to a 
Power which is a party to the Convention and after the Detaining Power 
has satisfied itself of the willingness and ability of such transferee 
Power to apply the Convention. When prisoners of war are transferred 
under such cireumstanees, responsibility for the application of the Conven- 
tion rests on the Power accepting them while they are in its custody. 

Nevertheless, if that Power fails to carry out the provisions of the Con- 
vention in any important respect, the Power by whom the prisoners of 
war were transferred shall, upon being notified by the Protecting Power, 
take effective measures to correct the situation or shall request the return 
of the prisoners of war. Such requests must be complied with. 


ArtroLe 13 


Prisoners of war must at all times be humanely treated. Any unlawful 
act or omission by the Detaining Power causing death or seriously en- 
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dangering the health of a prisoner of war in its custody is prohibited, and 
will be regarded as a serious breach of the present Convention. In’‘par- 
ticular, no prisoner of war may be subjected to physical mutilation or to 
medical or scientific experiments of any kind which are not justified by the 
medical, dental or hospital treatment of the prisoner concerned and carried 
out in his interest. 

Likewise, prisoners of. war must at all times be protected, particularly 
against acts of violence or intimidation and against insults and. public 
curiosity. 

Measures of reprisal against prisoners of war are prohibited. 


ÅRTICLE 14 


Prisoners of war are entitled in all circumstances to respect for their 
persons and their honour. 

Women shall be treated with all the regard due to their sex and shall in 
all cases benefit by treatment as favourable as that granted to men. 

Prisoners of war shall retain the full civil capacity which they enjoyed 
at the time of their capture. The Detaining Power may not restrict the 
exercise, either within or without its.own territory, of the rights such ca- 
pacity confers except in so far as the captivity requires. 

e e 

. Articun 15 

The Power detaining prisoners of war shall be bound to provide free of 
charge for their maintenance and for the medical attention required by 
their state of health. 

ARTICLE 16 

Taking into consideration the provisions of the present Convention re- 
lating to rank and sex, and subject to any privileged treatment which may 
be accorded to them by reason of their state of health, age or professional 
qualifications, all prisoners of war shall be treated alike by the Detaining 
Power, without any adverse distinction based on race, nationality, religious 
belief or political opinions, or any other distinction founded on similar 
criteria. 


PART IHI. CAPTIVITY 
SECTION I 
BEGINNING OF CAPTIVITY 
ARTICLE 17 


Every prisoner of war, when questioned on the subject, is bound to give 
only his surname, first names and rank, date of birth, and army, regi- 
mental, personal or serial number, or failing this, equivalent information. 
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If he wilfully infringes this rule, he may render himself liable to a re- 
striction of the privileges accorded to his rank or status. 

Each Party to a conflict is required to furnish the persons under its 
jurisdiction who are liable to become prisoners of war, with an identity 
card showing the owner’s surname, first names, ‘rank, army, regimental, 
personal or serial number or equivalent information, and date of birth. 
The identity card may, furthermore, bear the signature or the finger- 
prints, or both, of the owner, and may bear, as well, any other information 
the Party to the conflict may wish to add concerning persons belonging to 
its armed forces. As far as possible the card shall measure 6.5 x 10 cm.. 
and shall be issued in duplicate. The identity card shall be shown by the 
prisoner of war upon demand, but may in no case be taken away from him. 

No physical or mental torture, nor any other form of coercion, may be 
inflicted on prisoners of war to secure from them information of any kind 
whatever. Prisoners of war who refuse to answer may not be threatened, 
insulted, or exposed to unpleasant or disadvantageous treatment of any 
kind. 

Prisoners of war who, owing to their physical or mental condition, are 
unable to state their identity, shall be handed over to the medical service. 
The identity of such prisoners shall be established by all possible means, 
subject to the provisions of the preceding paragraph. 

The questioning of prisoners of war shall be carried out in a language ` 
which they understand. . 

ARTICLE 18 


All effects and articles of personal use, except arms, horses, military, 
equipment and military documents, shall remain in the possession of 
prisoners of war, likewise their metal helmets and gas masks and like 
articles issued for personal protection. Effects and articles used for their 
clothing or feeding shall likewise remain in their possession, even if such 
effects and articles belong to their regulation military equipment. 

At no time should prisoners of war be without identity documents. The 
Detaining Power shall supply such documents to prisoners of war who 
possess none. 

Badges of rank and nationality, decorations and articles having above 
all a personal or sentimental value may not be taken from prisoners of war. 

Sums of money carried by prisoners of war may not be taken away from 
them except by order of an officer, and after the amount and particulars 
of the owner have been recorded in a special register and an itemized re- 
ceipt has been given, legibly inscribed with the name, rank and unit of 
the person issuing the said receipt. Sums in the currency of the Detaining 
Power, or which are changed into such currency at the prisoner’s request, 
shall be placed to the credit of the prisoner’s account as provided in 
Article 64. 
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The Detaining Power may withdraw articles of value from prisoners of 
war only for reasons of security; when such articles are withdrawn, the 
procedure laid down for sums of money impounded shall apply. 

Such objects, likewise sums taken away in any currency other than that 
of the Detaining Power and the conversion of which has not been asked for 
by the owners, shall be kept in the custody of the Detaining Power and 
shall be returned in their initial shape to prisoners of war at the end of 
their captivity. 

; ÅRTICLE 19 

Prisoners of war shall be evacuated, as soon as possible after their cap- 
ture, to camps situated in an area far enough from the combat zone for 
them to be out of danger. 

Only those prisoners of war who, owing to wounds or sickness, would run 
greater risks by being evacuated than by remaining where they are, may 
be temporarily kept back in a danger zone. 

Prisoners of war shall not be unnecessarily exposed to danger while 
awaiting evacuation from a fighting zone. 


ARTICLE 20 


The evacuation of prisoners of war shall always be effected humanely 
and in conditions similar to those for the forces of the Detaining Power 
in their changes of station. 

The Detaining Power shall supply prisoners of war who are being evacu- 
ated with sufficient food and potable water, and with the necessary clothing 
and medical attention. The Detaining Power shall take all suitable pre- 
cautions to ensure their safety during evacuation, and shall establish as 
soon as possible a list of the prisoners of war who are evacuated. 

If prisoners of war must, during evacuation, pass through transit camps, 
their stay in such camps shall be as brief as possible. 


SECTION II 
INTERNMENT OF PRISONERS OF WAR 
CHAPTER I. GENERAL OBSERVATIONS 
ARTICLE 21 


The Detaining Power may subject prisoners of war to internment. It 
may impose on them the obligation of not leaving, beyond certain limits, 
the camp where they are interned, or if the said camp is fenced in, of not 
going outside its perimeter. Subject to the provisions of the present Con- 
vention relative to penal and disciplinary sanctions, prisoners of war may 
not be held in close confinement except where necessary to safeguard their 
health and then only during the continuation of the circumstances which 
make such confinement necessary. 
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Prisoners of war may be partially or wholly released on parole or prom- 
ise, in so far as is allowed by the laws of the Power on which they depend. 
Such measures shall be taken particularly in cases where this may con- 
tribute to the improvement of their state of health. No prisoner of war 
shall be compelled to accept liberty on parole or promise. 

Upon the outbreak of hostilities, each Party to the conflict shall notify 
the adverse Party of the laws and regulations allowing or forbidding its 
own nationals to accept liberty on parole or promise. Prisoners of war 
who are paroled or who have given their promise in conformity with the 
laws and regulations so notified, are bound on their personal honour 
scrupulously to fulfil, both towards the Power on which they depend and 
towards the Power which has captured them, the engagements of their 
paroles or promises. In such cases, the Power on which they depend is 
bound neither to require nor to accept from them any service incompatible 
with the parole or promise given. 


ARTICLE 22 


Prisoners of war may be interned only in premises located on land and 
affording every guarantee of hygiene and healthfulness. Except in par- 
ticular cases which are justified by the interest of the prisoners themselves, 
they shall not be interned in penitentiaries, - 

Prisoners of war interned in unhealthy areas, or where the climat® is 
injurious for them, shall be removed as soon as possible to a more favour- 
able climate. 

The Detaining Power shall assemble prisoners of, war in camps or camp 
compounds according to their nationality, language and customs, provided 
that such prisoners shall not be separated from prisoners of war belonging 
to the armed forces with which they were serving at the time of their cap- 
ture, except with their consent, 


ARTICLE 23 


No prisoner of war may at any time be sent to, or detained in areas where 
he may be exposed to the fire of the combat zone, nor may his presence be 
used to render certain points or areas immune from military operations. 

Prisoners of war shall have shelters against air bombardment and other 
hazards of war, to the same extent as the local civilian population.» With 
the exception of those engaged in the protection of their quarters against 
the aforesaid hazards, they may enter such shelters as soon as possible after 
the giving of the alarm. Any other protective measure taken in favour of 
the population shall also apply to them. 

Detaining Powers shall give the Powers emed through the inter- 
mediary of the Protecting Powers, all useful information regarding the 
geographical location of prisoner of war camps. 
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Whenever military considerations permit, prisoner of war camps shall 
be indicated in the day-time by the letters PW or PG, placed so as to be 
clearly visible from the air. The Powers concerned may, however, agree 
upon any other system of marking. Only prisoner of war camps shall be 
marked: as such. 


ARTICLE 24 


Transit or screening camps of a permanent kind shall be fitted out under 
conditions similar to those described in the present Section, and the prison- 
ers therein shall have the same treatment as in other camps. 


CHAPTER Il. QUARTERS, FOOD AND CLOTHING OF PRISONERS OF WAR 


ARTICLE 25 


Prisoners of war shall be quartered under conditions as favourable as 
those for the forces of the Detaining Power who are billeted in the same 
area. The said conditions shall make allowance for the habits and customs 
of the prisoners and shall in no case be prejudicial to their health. 

The foregoing provisions shall apply in particular to the dormitories of 
prisoners of war as regards both total surface and minimum cubic space, 
and the general installations, bedding and blankets. 

e premises provided for the use of prisoners of war individually or 
collectively, shall be entirely protected from dampness and adequately 
heated and lighted, in particular between dusk and lights out. All pre- 
aautions must be taken against the danger of fire. 

In any camps in which women prisoners of war, as well as men, are 
accommodated, separate dormitories shall be provided for them. 


ARTICLE 26 


- The basic daily food rations shall be sufficient in quantity, quality and 
variety to keep prisoners of war in good health and to prevent loss of weight 
or the development of nutritional deficiencies. Account shall also be taken 
of the habitual diet of the prisoners. l 

The Detaining Power shall supply prisoners of war who work with such 
additional rations as are necessary for the labour on which they are em- 
ployed. 

Sufficient drinking water shall be supplied to prisoners of war. The use 
of tobacco shall be permitted. 

Prisoners of war shall, as far as possible, be associated with the prepara- 
tion of their meals; they may be employed for that purpose in the kitchens. 
Furthermore, they shall be given the means of preparing, themselves, the 
additional food in their possession. 

Adequate premises shall be provided for messing. 

Collective disciplinary measures affecting food are prohibited. 
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ARTICLE 27 


Clothing, underwear and footwear shall be supplied to prisoners of war 
in sufficient quantities by the Detaining Power, which shall make allow- 
ance for the climate of the region where the prisoners are detained. Uni- 
forms of enemy armed forces captured by the Detaining Power should, 
if suitable for the climate, be made available to clothe prisoners of war. 

The regular replacement and repair of the above articles shall be as- 
sured by the Detaining Power. In addition, prisoners of war who work 
shall receive appropriate clothing, wherever the nature of the work de- 
mands. 


ARTICLE 28 


Canteens shall be installed in all camps, where prisoners of war may pro- 
cure foodstuffs, soap and tobacco and ordinary articles in daily use. The 
tariff shall never be in excess of local market prices. 

The profits made by camp canteens shall be used for the benefit of the 
prisoners; a special fund shall be created for this purpose. The prison- 
ers’ representative shall have the right to collaborate in the management 
of the canteen and of this fund. 

When a camp is closed down, the credit balance of the spegial fund shall 
be handed to an international welfare organization, to be employed for 
the benefit of prisoners of war of the same nationality as those who have 
contributed to the fund. In case of a general repatriation, such profits 
shall be kept by the Detaining Power, subject to any agreement to the cox- 
trary between the Powers concerned. 


CHAPTER II. HYGIENE AND MEDICAL ATTENTION 


ARTICLE 29 


The Detaining Power shall be bound to take all sanitary measures neces- 
sary to ensure the cleanliness and healthfulness of camps and to prevent 
epidemics. 

Prisoners of war shall have for their use, day and night, conveniences 
which conform to the rules of hygiene and are maintained in a constant 
state of cleanliness. In any camps in which women prisoners of war are 
accommodated, separate conveniences shall be provided for them. 

_ Also, apart from the baths and showers with which the camps shall be 
furnished, prisoners of war shall be provided with sufficient water and 
soap for their personal toilet and for washing their personal laundry; the 
necessary installations, facilities and time shall be granted them for that 
_ purpose. 
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ARTICLE 30 


Every camp shall have an adequate infirmary where prisoners of war 
may have the attention they require, as well as appropriate diet. Isola- 
tion wards shall, if necessary, be set aside for cases of contagious or mental 
disease. 

Prisoners of war suffering from serious disease, or whose condition 
necessitates special treatment, a surgical operation or hospital care, must 
be admitted to any military or civilian medical unit where such treatment 
can be given, even if their repatriation is contemplated in the near future. 
Special facilities shall be afforded for the care to be given to the disabled, 
in particular to the blind, and for their rehabilitation, pending repatriation. 

Prisoners of war shall have the attention, preferably, of medical person- 
nel of the Power on which they depend and, if possible, of their nationality. 

Prisoners of war may not be prevented from presenting themselves to 
the medical authorities for examination. The detaining authorities shall, 
upon request, issue to every prisoner who has undergone treatment, an 
official certificate indicating the nature of his illness or injury, and the du- 
ration and kind of treatment received. A duplicate of this certificate 
shall be forwarded to the Central Prisoners of War Agency. 

The costs of treatment, including those of any apparatus necessary for 
the maintenguce of prisoners of war in good health, particularly dentures 
and other artificial appliances, and spectacles, shall be borne by the De- 
taining Power. 


3 ` i ARTICLE 31 


Medical inspections of prisoners of war shall be held at least once a 
month. They shall include the checking and the recording of the weight 
of each prisoner of war. Their purpose shall be, in particular, to super- 
vise the general state of health, nutrition and cleanliness of prisoners and 
to detect contagious diseases, especially tuberculosis, malaria and venereal 
disease. For this purpose the most efficient methods available shall be 
employed, e.g. periodic mass miniature radiography for the early detection 
of tuberculosis. 


ARTICLE 32 


Prisoners of war who, though not attached to the medical service of their 
armed forces, are physicians, surgeons, dentists, nurses or medical orderlies, 
may be required by the Detaining Power to exercise their medical func- 
tions in the interests of prisoners of war dependent on the same Power. 
In that case they shall continue to be prisoners of war, but shall receive 
the same treatment as corresponding medical personnel retained by the 
Detaining Power. They shall be exempted from any other work under 
Article 49, 
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CHAPTER IV. MEDICAL PERSONNEL AND CHAPLAINS RETAINED 
TO ASSIST PRISONERS OF WAR 


ARTICLE 33 


Members of the medical personnel and chaplains while retained by the 
Detaining Power with a view to assisting prisoners of war, shall not be 
considered as prisoners of war. They shall, however, receive as a mini- 
mum the benefits and protection of the present Convention, and shall also 
be granted all facilities necessary to provide for the medical care of, and 
religious ministration to prisoners of war. 

They shall continue to exercise their medical and spiritual functions 
for the benefit of prisoners of war, preferably those belonging to the armed 
forces upon which they depend, within the scope of the military laws and 
regulations of the Detaining Power and under the control of its com- 
petent services, in accordance with their professional etiquette. They 
shall also benefit by the following facilities in the exercise of their medical 
or spiritual functions: 


(a) They shall be authorized to visit periodically prisoners of war situ- 
ated in working detachments or in hospitals outside the camp. For 
this purpose, the Detaining Power shall place at their disposal ene 
necessary means of transport. 

The senior medical officer in each camp shall be‘responsible to a 

camp military authorities for everything connected with the ac- 

tivities of retained medical personnel. For this purpose, Parties 
to the conflict shall agree at the outbreak of hostilities on the sub- 
ject of the corresponding ranks of the medical personnel, including 
that of societies mentioned in Article 26 of the Geneva Convention 
for the Amelioration of the Condition of the Wounded and Sick in ` 

Armed Forces in the Field of August 12, 1949. This senior medical 

officer, as well as chaplains, shall have the right to deal with the 

competent authorities of the camp on all questions relating to their 
duties. Such authorities shall afford them all necessary facilities 
for correspondence relating to these questions. 

(c) Although they shall be subject to the internal discipline of the camp 
in which they are retained, such personnel may not be compelled to 
carry out any work other than that concerned with their medical 
or religious duties. 


(b 


ww 


During hostilities, the Parties to the conflict shall agree concerning the 
possible relief of retained personnel and shall settle the procedure to be 
followed. 

None of the preceding provisions shall relieve the Detaining Power of 
its obligations with regard to prisoners of war from the medical or 
spiritual point of view. 
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CHAPTER V. RELIGIOUS, INTELLECTUAL AND PHYSICAL ACTIVITIES 


ARTICLE 34 


Prisoners of war shall enjoy complete latitude in the exercise of their 
religious duties, including attendance at the service of their faith, on con- 
dition that they comply with the disciplinary routine prescribed by the 
military authorities. 

Adequate premises shall be provided where religious services may be 
held. 

ARTICLE 35 


Chaplains who fall into the hands of the enemy Power and who remain 
or are retained with a view to assisting prisoners of war, shall be allowed 
to minister to them and to exercise freely their ministry amongst prisoners 
of war of the same religion, in accordance with their religious conscience. 
They shall be allocated among the various camps and labour detachments 
containing prisoners of war belonging to the same forces, speaking the 
same language or practising the same religion. They shall enjoy the 
necessary facilities, including the means of transport provided for in 
Article 38, for visiting the prisoners of war outside their camp. They 
shall be free to correspond, subject to censorship, on matters concerning 
their religidus duties with the ecclesiastical authorities in the country of 
detention and with international religious organizations. Letters and 
cards which they may send for this purpose shall be in addition to the 

, quota provided for in Article 71. 


ARTICLE 86 


Prisoners of war who are ministers of religion, without having officiated 
as chaplains to their own forces, shall be at liberty, whatever their denomi- 
nation, to minister freely to the members of their community. For this 
purpose, they shall receive the same treatment as the chaplains retained by 
the Detaining Power. They shall not be obliged to do any other work. 


ARTICLE 37 


When prisoners of war have not the assistance of a retained chaplain 
or of a prisoner of war minister of their faith, a minister belonging to the 
prisoners’ or a similar denomination, or in his absence a qualified layman, 
if such a course is feasible from a confessional point of view, shall be ap- 
pointed, at the request of the prisoners concerned, to fill this office. This 
appointment, subject to the approval of the Detaining Power, shall take 
place with the agreement of the community of prisoners concerned and, 
wherever necessary, with the approval of the local religious authorities of 
the same faith. The person thus appointed shall comply with all regula- 
tions established by the Detaining Power in the interests of discipline and 
military security. 
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ARTICLE 38 © 


While respecting the individual preferences of every prisoner, the De- 
taining Power shall encourage the practice of intellectual, educational, and 
recreational pursuits, sports and games amongst prisoners,. and shall take 
the measures necessary to ensure the exercise thereof by providing them 
with adequate premises and necessary equipment. 

Prisoners shall have opportunities for taking physical exercise, including 
sports and games, and for being out of doors. Sufficient open spaces shall 
be provided for this purpose in all camps. 


+ 


CHAPTER VI. DISCIPLINE 


ARTICLE 89 


Every prisoner of war camp shall ke put under the immediate authority 
of a responsible commissioned officer belonging to the regular armed forces 
of the Detaining Power. Such officer shall have in his possession a copy 
of the present Convention; he shall ensure that its provisions are known 
to the camp staff and the guard and shall be responsible, under the direc- 
tion of his government, for its application. 

Prisoners of war, with the exception of officers, must salute and show 
to all officers of the Detaining Power the external marks of respect pro- 
vided for by the regulations applying in their own forces. 

Officer prisoners of war are bound to salute only officers of a higher 
rank of the Detaining Power; they must, however, salute the camp com-e 
mander regardless of his rank. 


ARTICLE 40 


The wearing of badges of rank and nationality, as well as of decorations, 
shall be permitted. 


ARTICLE 41 


In every camp the text of the present Convention and its Annexes and 
the contents of any special agreement provided for in Article 6, shall be 
posted, in the prisoners’ own languags2, in places where all may read them. 
Copies shall be supplied, on request, to the prisoners who cannot have 
access to the copy which has been posted. 

Regulations, orders, notices and publications of every kind relating to 
the conduct of prisoners of war shall be issued to them in a language which 
they understand. Such regulations. orders and publications shall be 
posted in the manner described above and copies shall be handed to the 
prisoners’ representative. Every order and command addressed to prison- . 
ers of war individually must likewise be given in a language which they 
understand. 
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ARTICLE 42 


The use of weapons against prisoners of war, especially against those 
who are escaping or attempting to escape, shall constitute an extreme 
measure, which shall always be preceded by warnings appropriate to the 
circumstances. 


CHAPTER VII. RANK OF PRISONERS OF WAR. 
ARTICLE 43 


Upon the outbreak of hostilities, the Parties to the conflict shall com- 
municate to one another the titles and ranks of all the persons mentioned 
in Article 4 of the present Convention, in order to ensure equality of treat- 
‘ment between prisoners of equivalent rank. Titles and ranks which are 
subsequently created shall form the subject of similar communications. 

The Detaining Power shall recognize promotions in rank which have 
been accorded to prisoners of war and which have been duly notified by the 
Power on which these prisoners depend. 


ArTICLE 44 


Officers and prisoners of equivalent status shall be treated with the re- 
gard due tò their rank and age. 

In order to ehsure service in officers’ camps, other ranks of the same 
armed forces who, as far as possible, speak the same language, shall be 
assigned in sufficient numbers, account being taken of the rank of officers 
and prisoners of equivalent status. Such orderlies shall not be required 
to perform any other work. 

Supervision of the mess by the officers themselves shall be facilitated in 
every way. 

ARTICLE 45 


Prisoners of war other than officers and prisoners of equivalent status 
shall be treated with the regard due to their rank and age. A 

Supervision of the mess by the prisoners themselves shall be facilitated 
in every way. 


CHAPTER VII. TRANSFER OF PRISONERS OF WAR AFTER THEIR 
ARRIVAL IN CAMP 


ARTICLE 46 


The Detaining Power, when deciding upon the transfer of prisoners of 
war, shall take into account the interests of the prisoners themselves, more 
especially so as not to increase the difficulty of their repatriation. 

The transfer of prisoners of war shall always be effected humanely and 
in conditions not less favourable than those under which the forces of the 
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Detaining Power are transferred. Account shall always be taken of the 
climatic conditions to which the prisoners of war are accustomed and the 
conditions of transfer shall in no case be prejudicial to their health. 

The Detaining Power shall supply prisoners of war during transfer with 
sufficient food and drinking water to keep them in good health, likewise 
with the necessary clothing, shelter and medical attention. The Detaining 
Power shall take adequate precautions especially in case of transport by 
sea or by air, to ensure their safety during transfer, and shall draw up a 
complete list of all transferred prisoners before their departure. 


ARTICLE 47 


Sick or wounded prisoners of war shall not be transferred as long as 
their recovery may be endangered by the journey, unless their safety im- 
peratively demands it. 

If the combat zone draws closer to a camp, the prisoners of war in the 
said camp shall not be transferred unless their transfer can be carried out 
in adequate conditions of safety, or unless they are exposed to greater risks 
by remaining on the spot than by being transferred. 


ARTICLE 48 


In the event of transfer, prisoners of war shall be officially* advised of 
their departure and of their new postal address. Such rfotifications shall 
be given in time for them to pack their luggage and inform their next of kin. 

They shall be allowed to take with them their personal effects, and the 


correspondence and parcels which have arrived for them. The weight of 


such baggage may be limited, if the conditions of transfer so require, to 
what each prisoner can reasonably carry, which shall in no case be more 
than twenty-five kilograms per head. 

Mail and ‘parcels addressed to their former camp shall be forwarded to 
them without delay. The camp commander shall take, in agreement with 
the prisoners’ representative, any measures needed to ensure the transport 
of the prisoners’ community property and of the luggage they are unable 
to take with them in consequence of rastrictions imposed by virtue of the 
second paragraph of this Article. 

The costs of transfers shall be borne by the Detaining Power. 


SECTION IIE 
LABOUR OF PRISONERS OF WAR 
Articuz 49 


The Detaining Power may utilize the labour of prisoners of war who 
are physically fit, taking into account their age, sex, rank and physical 
aptitude, and with a view particularly to maintaining them in a good 
state of physical and mental health. 
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Non-commissioned officers who are prisoners of war shall only be required 
to do supervisory work. Those not so required may ask for other suitable 
work which shall, so far as possible, be found for them. 

I£ officers or persons of equivalent status ask for suitable work, it shall 
be found for them, so far as possible, but they may in no circumstances be 
compelled to work. 

Artioite 50 


Besides work connected with camp administration, installation or 
maintenance, prisoners of war may be compelled to do only such work as is 


(a) agriculture; 

(b) industries connected with the production or the extraction of raw 
materials, and manufacturing industries, with the exception of 
metallurgical, machinery and chemical industries; public works and 
building operations which have no military character or purpose; 

(c) transport and handling of stores which are not military in character 

“or purpose; 

(d) commercial business, and arts and crafts; 

(e) domestic service; 

(f) publie utility services having no military character or purpose. 


Should the above provisions be infringed, prisoners of war shall be al- 
lowed to exercise their right of complaint, in conformity with Article 78. 


ARTICLE 51 


Prisoners of war must be granted suitable working conditions, especially 
as regards accommodation, food, clothing and equipment; such conditions 
shall not be inferior to those enjoyed by nationals of the Detaining Power 
employed in similar work; account shall also be taken of climatic conditions. 

The Detaining Power, in utilizing the labour of prisoners of war, shall 
ensure that in areas in which such prisoners are employed, the national 
legislation concerning the protection of labour, and, more particularly, the 
regulations for the safety of workers, are duly applied. 

Prisoners of war shall receive training and be provided with the means 
of protection suitable to the work they will have to do and similar to those 
accorded: to the nationals of the Detaining Power. Subject to the pro- 
visions of Article 52, prisoners may be submitted to the normal risks run 
by these civilian workers. 

Conditions of labour shall in no case be rendered more arduous by 
disciplinary measures. 

ARTICLE 52 


` Unless he be a volunteer, no prisoner of war ‘may be employed on labour 
which is of an unhealthy or dangerous nature. 

No prisoner of war shall be assigned to labour which would be looked 
upon as humiliating for a member of the Detaining Power’s own forces. 
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The removal of mines or similar devices shall be considered as dangerous 
labour. 
ARTICLE 53 


The duration of the daily labour of prisoners of war, including the time 
of the journey to and fro, shall not be excessive, and must in no case exceed 
that permitted for civilian workers in the district, who are nationals of 
the Detaining Power and employed on the same work. 

Prisoners of war must be allowed, in the middle of the day’s work, a 
rest of not less than one hour. This rest will be the same as that to which 
workers of the Detaining Power are entitled, if the latter is of longer 
duration. They shall be allowed in addition a rest of twenty-four consecu- 
tive hours every week, preferably on Sunday or the day of rest in their 
country of origin. Furthermore, every prisoner who has worked for one 
year shall be granted a rest of eight consecutive days, during which his 
working pay shall be paid him. 

If methods of labour such as piece work are employed, the length of the 
working period shall not be rendered excessive thereby. 


ARTICLE 54 
The working pay due to prisoners of war shall be fixed in accordance with 
the provisions of Article 62 of the present Convention. E 


Prisoners of war who sustain accidents in connection with work, or who 
contract a disease in the course, or in consequence of their work, shall 
receive all the care their condition may require. The Detaining Power 
shall furthermore deliver to such prisoners of war a medical certificate 
enabling them to submit their claims to the Power on which they depend, 
and shall send a duplicate to the Central Prisoners of War Agency pro- 
vided for in Article 123. 

Argticte 55 


The fitness of prisoners of war for work shall be periodically verified by 
medical examinations at least once a month. The examinations shall 
have particular regard to the nature of the work which prisoners of war 
are required to do. 

If any prisoner of war considers himself incapable of working, he shall 
be permitted to appear before the medical authorities of his camp. 
Physicians or surgeons may recommend that the prisoners who are, in their 
opinion, unfit for work, be exempted therefrom. 


ARTICLE 56 


The organization and administration of labour detachments shall be 
similar to those of prisoner of war camps. l 

Every labour detachment shall remain under the control of and ad- 
ministratively part of a prisoner of war camp. The military authorities 
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and the commander of the said camp shall be responsible, under the direc- 
tion of their government, for the observance of the provisions of the present 
Convention in labour detachments. 

The camp commander shall keep an up-to-date record of the labour de- 
tachments dependent on his camp, and shall communicate it to the delegates 
of the Protecting Power, of the International Committee of the Red Cross, 
or of other agencies giving relief to prisoners of war, who may visit the 
camp. 


ARTICLE 57 


The treatment of prisoners of war who work for private persons, even if 
the latter are responsible for guarding and protecting them, shall not be 
inferior to that which is provided for by the present Convention. The 
Detaining Power, the military authorities and the commander of the camp 
to which such prisoners belong shall be entirely responsible for the mainte- 
nance, care, treatment, and payment of the working pay of such prisoners 
`of war. 

Such prisoners of war shall have the right to remain in communication 
with the prisoners’ representatives in the camps on which they depend. 


SECTION IV 
FINANCIAL RESOURCES OF PRISONERS OF WAR 


ARTICLE 58 


Upon the outbreak of hostilities, and pending an arrangement on this 
° matter with the Protecting Power, the Detaining Power may determine 
the maximum amount of money in cash or in any similar form, that 
prisoners may have in their possession. Any amount in excess, which was 
properly in their possession and which has been taken or withheld from 
them, shall be placed to their account, together with any monies deposited 
by them, and shall not be converted into any other currency without their 
consent. 

If prisoners of war are permitted to purchase services or commodities 
outside the camp against payment in cash, such payments shall be made 
by the prisoner himself or by the camp administration who will charge 
them to the accounts of the prisoners concerned. The Detaining Power will 
establish the necessary rules in this respect. 


ARTICLE 59 


Cash which was taken from prisoners of war, in accordance with Article . 
18, at the time of their capture, and which is in the currency of the De- 
taining Power, shall be placed to their separate accounts, in accordance 
with the provisions of Article 64 of the present Section. 
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The amounts, in the currency of the Detaining Power, due to the con- 
version of sums in other currencies that are taken from the prisoners of war 
at the same time, shall also be credited to their separate accounts. 


ARTICLE 60 


The Detaining Power shall grant all prisoners of war a monthly advance 
of pay, the amount of which shall be fixed by conversion, into the currency 
of the said Power, of the following amounts: 


Category I : Prisoners ranking below sergeants: eight Swiss francs. 

Category II : Sergeants and other non-commissioned officers, or pris- 
oners of equivalent rank: twelve Swiss francs. 

Category ITI : Warrant officers and commissioned officers below the 

rank of major or prisoners of equivalent rank: fifty 

Swiss francs. 

Category IV : Majors, lieutenant-colonels, colonels or prisoners of 
equivalent rank: sixty Swiss franes. 

Category V : General officers or prisoners of war of equivalent rank: 
seventy-five Swiss francs. 


However, the Parties to the conflict concerned may by special agreement 
modify the amount of advances of pay due to prisoners of oe pessoas 
categories. 

Furthermore, if the amounts indicated in the first paragraph ae 
would be unduly high compared with the pay of the Detaining Power’s 
armed forces or would, for any reason, seriously embarrass the Detaining 
Power, then, pending the conclusion of a special agreement with the Power 
on which the prisoners depend to vary the amounts indicated above, the 
Detaining Power: 


(a) shall continue to credit the accounts of the prisoners with the 
amounts indicated in the first paragraph above; 

(b) may temporarily limit the amount made available from these 
advances of pay to prisoners of war for their own use, to sums which 
are reasonable, but which, for Category I, shall never be inferior to 
the amount that the Detaining Power gives to the members of its 
own armed forces. 


The reasons for any limitations will be given without delay to the Pro- 
tecting Power. f 
ARTICLE 61 


The Detaining Power shall accept for distribution as supplementary 
‘pay to prisoners of war sums which the Power on which the prisoners de- 
pend may forward to them, on condition that the sums to be paid shall be 
the same for each prisoner of the same category, shall be payable to all 
prisoners of that category depending on that Power, and shall be placed 
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in their separate accounts, at the earliest opportunity, in accordance with 
the provisions of Article 64. Such supplementary pay shall not relieve 
the Detaining Power of any obligation under this Convention. 


ARTICLE 62 


Prisoners of war shall be paid a fair working rate of pay by the detaining 
authorities direct. The rate shall be fixed by the said authorities, but 
shall at no time be less than one-fourth of one Swiss frane for a full work- 
ing day. The Detaining Power shall inform prisoners of war, as well as | 
the Power on which they depend, through the intermediary of the Protect- 
ing Power, of the rate of daily working pay that it has fixed. 

Working pay shall likewise be paid by the detaining authorities to 
prisoners of war permanently detailed to duties or to a skilled or semi- 
skilled occupation in connection with the administration, installation or 
maintenance of camps, and to the prisoners who are required to carry out 
spiritual or medical duties on behalf of their comrades. 

The working pay of the prisoners’ representative, of his advisers, if any, 
and of his assistants, shall be paid out of the fund maintained by canteen 
profits. The scale of this working pay shall be fixed by the prisoners’ 
representative and approved by the camp commander. If there is no 
such fund, the detaining authorities shall pay these prisoners a fair work- 
ink rate of pay. . 


ARTICLE 63 


Prisoners of war shall be permitted to receive remittances of money ad- 
“dressed to them individually or collectively. : 

Every prisoner of war shall have at his disposal the credit balance of his 
account as provided for in the following Article, within the limits fixed 
by the Detaining Power, which shall make such payments as are requested. 
Subject to financial or monetary restrictions which the Detaining Power 
regards as essential, prisoners of war may also have payments made abroad. 
In this case payments addressed by prisoners of war to dependents shall 
be given priority. 

In any event, and subject to the consent of the Power on which they 
depend, prisoners may have payments made in their own country, as 
follows: the Detaining Power shall send to the aforesaid Power through 
the Protecting Power, a notification giving all the necessary particulars 
concerning the prisoners of war, the beneficiaries of the payments, and 
the amount of the sums to be paid, expressed in the Detaining Power’s 
currency. The said notification shall be signed by the prisoners and 
countersigned by the camp commander. The Detaining Power shall debit 
the prisoners’ account by a corresponding amount; the sums thus debited 
shall be placed by it to the credit of the Power on which the prisoners 
depend. 


a 
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To apply the foregoing provisions, the Detaining Power may usefully 
consult the Model Regulations in Annex V of the present Convention.* 


ARTICLE 64 


The Detaining Power shall hold an account for each prisoner of war, 
showing at least the following: 


(1) The amounts due to the prisoner or received by him as advances of 
Day, as working pay or derived from any other source; the sums in 
she currency of the Detaining Power which were taken from him; 
she sums taken from him and converted at his request into the 
eurrency of the said Power. 

(2) The payments made to the prisoner in cash, or in any other similar 
“orm; the payments made on his behalf and at his request; the sums 
sransferred under Article 63, third paragraph. 


ARTICLE 65 


Every item entered in the account of a prisoner of war shall be counter- 
signed or initialled by him, or by the prisoners’ representative acting on 
his behalf. f 

Priscners of war shall at all times be afforded reasonable facilities for 
consulting and obtaining copies of their accounts, which may likewise be 
inspected by the representatives of the Protecting Powers “at the tifne 
of visits to the camp. 

Whea prisoners of war are transferred from one camp to another, their 
personal accounts will follow them. In case of transfer from one Detain-, 
ing Power to another, the monies which are their property and are not in 
the cucrency of the Detaining Power will follow them. They shall be 
given 2ertifigates for any other monies standing to the credit of their 
accounis. 

The Parties to the conflict concerned may agree to notify to each other 
at specific intervals through the Protecting Power, the amount of the ac- 
counts of the prisoners of war. ` 

ARTICLE 66 


On the termination of captivity, through the release of a prisoner of war 
or his repatriation, the Detaining Power shall give him a statement, signed 
by an euthorized officer of that Power, showing the credit balance then: due 
to him. The Detaining Power shall also send through the Protecting 
Power to the government upon which the prisoner of war depends, lists 
giving all appropriate particulars of all prisoners of war whose captivity 
has been terminated by repatriation, release, escape, death or any other 
means, and showing the amount of their credit balances. Such lists shall 
be certified on each sheet by an authorized representative of the Detaining 
Power. 


* Not printed here. 
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‘Any of the above provisions of this Article may be varied by mutual 
agreement between any two Parties to the conflict. 

The Power on which the prisoner of war depends shall be responsible 
for settling with him any credit balance due to him from the Detaining 
Power on the termination of his captivity. 


ARTICLE 67 


Advances of pay, issued to prisoners of war in conformity with Article 
60, shall be considered as made on behalf of the Power on which they 
depend. Such advances of pay, as well as all payments made by the said 
Power under Article 63, third paragraph, and Article 68, shall form the 
subject of arrangements between the Powers concerned, at the close of 
hostilities. 


ARTICLE 68 


Any claim by a prisoner of war for compensation in respect of any 
injury or other disability arising out of work shall be referred to the 
Power on which he depends, through the Protecting Power. In accord- 
ance with Article 54, the Detaining Power will, in all cases, provide the 
prisoner of war concerned with a statement showing the nature of the 
injury or disability, the circumstances in which it arose and particulars 
of «medical ðr hospital treatment given for it. This statement will be 
signed by a resp6énsible officer of the Detaining Power and the medical 
particulars certified by a medical officer. 

2 Any claim by a prisoner of war for compensation in respect of personal 
effects, monies or valuables impounded by the Detaining Power under 
Article 18 and not forthcoming on his repatriation, or in respect of loss 
alleged to be due to the fault of the Detaining Power or any of its servants, 
shall likewise be referred to the Power on which he depends. Nevertheless, 
any such personal effects required for use by the prisoners of war whilst in 
captivity shall be replaced at the expense of the Detaining Power. The 
Detaining Power will, in all cases, provide the prisoner of war with a 
statement, signed by a responsible officer, showing all available information 
regarding the reasons why such effects, monies or valuables have not been 
restored to him. A copy of this statement will be forwarded to the 
Power on which he depends through the Central Prisoners of War Agency 


provided for in Article 128, T 
SECTION V , 
RELATIONS OF PRISONERS OF WAR WITH THE EXTERIOR 
ARTICLE 69 


Immediately upon prisoners of war falling into its power, the Detaining 
Power shall inform them and the Powers on which they depend, through 
the Protecting Power, of the measures taken to carry out the provisions of 
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the present Section. They shall likewise inform the parties concerned of 
any subsequent modifications of such measures. 


ARTICLE 70 


Immediately upon capture, or not more than one week after arrival at a 
_ camp, even if it is a transit camp, likewise in case of sickness or transfer to 
hospital or to another camp, every. prisoner of war shall be enabled to write 
direct to his family, on the one hand, and to the Central Prisoners of War 
Agency provided for in Article 123, on the other hand, a card similar, if 
possible, to the model annexed to the present Convention,* informing his 
relatives of his capture, address and state of health. The said cards shall 
be forwarded as rapidly as possible and may not be delayed in any manner. 


ARTICLE 71 


Prisoners of war shall be allowed to send and receive letters and cards. 

If the Detaining Power deems it necessary to limit the number of letters 
and cards sent by each prisoner of war, the said number shall not be less 
than two letters and four cards monthly, exclusive of the capture cards 
provided for in Article 70, and conforming as closely as possible to the 
models annexed to the present Convention.* Further limitations may be 
imposed only if the Protecting Power is satisfied that it wowld be in fhe 
interests of the prisoners of war concerned to do so owing to difficulties of 
translation caused by the Detaining Power’s inability to find sufficient 
qualified linguists to carry out the necessary censorship. If limitations 
must be placed on the correspondence addressed to prisoners of war, they 
may be ordered only by the Power on which the prisoners depend, possibly 
at the request of the Detaining Power. Such letters and cards must be 
conveyed by the most rapid method at the disposal of the Detaining Power; 
they may not be delayed or retained for disciplinary reasons. 
. Prisoners of war who have been without news for a long period, or who 
are unable to receive news from their next of kin or to give them news by 
the ordinary postal route, as well as those who are at a great distance from 
their homes, shall be Permatiee to send telegrams, the fees being charged 
against the prisoners of war’s accounts with the Detaining Power or paid 
in the currency at their disposal. They shall likewise benefit by this 
measure in cases of urgency. 

As a general rule, the correspondence of prisoners of war shall be written 
in their native language. The Parties to the conflict may allow cor- 
respondence in other languages. 

Sacks containing prisoner of war mail must be securely sealed and 
labelled so as clearly to indicate their contents, and must be addressed A 
offices of destination. 


* Not printed here. 
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ARTICLE 72 


Prisoners of war shall be allowed to receive:by post or’ by any other 
means individual parcels or collective shipments containing, in particular, 
foodstuffs, clothing, medical supplies and articles of a religious, educa- 
tional or recreational character which may meet their needs, including 
books, devotional articles, scientific equipment, examination papers, musical 
instruments, sports outfits and materials allowing prisoners of war to 
pursue their studies or their cultural activities. 

Such shipments shall in no way free the Detaining Power from the 
obligations imposed upon it by virtue of the present Convention. 

The only limits which may be placed on these shipments shall be those 
proposed by the Protecting Power in the interest of the prisoners them- 
selves, or by the International Committee of the Red Cross or any other 
organization giving assistance to the prisoners, in respect of their own 
shipments only, on account of exceptional strain on transport or com- 
munications. 

The conditions for the sending of individual parcels and collective relief 
shall, if necessary, be the subject of special agreements between the Powers 
concerned, which may in no case delay the receipt by the prisoners of 
relief supplies. Books may not be included in parcels of clothing and 
footistuffs, Medical supplies shall, as a rule, be sent in collective parcels. 


ARTICLE 73 


e In the absence of special agreements between the Powers concerned on 
the conditions for the receipt and distribution of collective relief ship- 
ments, the rules and regulations concerning collective shipments, which 
are annexed to the present Convention,* shall be applied. 

The special agreements referred to above shall in no case restrict the 
right of prisoners’ representatives to take possession of collective relief 
shipments intended for prisoners of war, to proceed to their distribution 
or to dispose of them in the interest of the prisoners. - 

Nor shall such agreements restrict the right of representatives of the 
Protecting Power, the International Committee of the Red Cross or any- 
other organization giving assistance to prisoners of war and responsible 
for the forwarding of collective shipments, to supervise their distribution 
to the recipients. 

ARTICLE 74 


All relief shipments for prisoners of war shall be exempt from import, 
customs and other dues. 

Correspondence, relief shipments and authorized remittances of money 
addressed to prisoners of war or despatched by them through the post 
office, either direct or through the Information Bureaux provided for in 


* Not printed here. 
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Article 122 and the Central Prisoners of War Agency provided for in 
Article 123, shall be exempt from any postal dues, both in the countries of 
origin and destination, and in intermediate countries. 

If relief shipments intended for prisoners of war cannot be sent through 
the post office by reason of weight or for any other cause, the cost of 
transportation shall be borne by the Detaining Power in all the territories 
under its control. The other Powers party to the Convention shall bear 
the cost of transport in their respective territories. 

In the absence of special agreements between the Parties concerned, the 
` costs connected with transport of such shipments, other than costs ‘covered 
by the above exemption, shall be charged to the senders. 

The High Contracting Parties shall endeavour to reduce, so far as pos- 
sible, the rates charged for telegrams sent by prisoners of war, or addressed 
to them. 

ARTICLE 75 


Should military operations prevent the Powers concerned from fulfilling 
their obligation to assure the transport of the shipments referred to in 
Articles 70, 71, 72 and 77, the Protecting Powers concerned, the Inter- 
national Committee of the Red Cross or any other organization duly ap- 
proved by the Parties to the conflict may undertake to ensure the convey- 
ance of such shipments by suitable means (railway wagons, nfotor vehieles, 
vessels or aircraft, etc.). For this purpose, the High Contracting Parties 
shall endeavour to supply them with such transport and to allow its circula- 
tion, especially by granting the necessary safe-conducts. 

Such transport may also be used to convey: 


(a) correspondence, lists and reports exchanged between the Central 
Information Agency referred to in Article 123 and the National 
Bureaux referred to in Article 122; 

(b) correspondence and reports relating to prisoners of war which the 
Protecting Powers, the International Committee of the Red Cross 
or any other body assisting the prisoners, exchange either with their 
own delegates or with the Parties to the conflict. 


These provisions in no way detract from the right of any Party to the 
conflict to arrange other means of transport, if it should so prefer, nor pre- 
clude the granting of safe-conducts, under mutually agreed conditions, to 
such means of transport. 

In the absence of special agreements, the costs occasioned by the use of 
such means of transport shall be borne proportionally by the Parties to 
the conflict whose nationals are benefited thereby. 


ARTICLE 76 


The censoring of correspondence addressed to prisoners of war or 
despatched by them shall be done as quickly as possible. Mail shall be 
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censored only by the despatching State and the receiving State, and once 
only by each. 

The examination of consignments intended for prisoners of war shall 
not be carried out under conditions that will expose the goods contained in 
them to deterioration; except in the case of written or printed matter, it 
shall be done in the presence of the addressee, or of a fellow-prisoner duly 
delegated by him. The delivery to prisoners of individual or collective 
consignments shall not be delayed under the pretext of difficulties of 
censorship. 

Any prohibition of correspondence ordered by Parties to the conflict, 
either for military or political reasons, shall be only temporary and its 
duration shall be as short as possible. 


ARTICLE 77 - 


The Detaining Powers shall provide all facilities for the transmission, 
through the Protecting Power or the Central Prisoners of War Agency 
provided for in Article 123, of instruments, papers or documents intended 
for prisoners of war or despatched by them, especially powers of attorney 
and wills. 

Tn all cases they shall facilitate the preparation and execution of such 
documents on bebalf of prisoners of war; in particular, they shall allow 
them to consult a lawyer and shall take what measures are necessary for 
the authentication of their signatures. 


SECTION VI 
RELATIONS BETWEEN PRISONERS OF WAR AND THE AUTHORITIES 


CHAPTER I. COMPLAINTS OF PRISONERS OF WAR 
RESPECTING THE CONDITIONS OF CAPTIVITY 


ARTICLE 78 


Prisoners of war shall have the right to make known to the military 
authorities in whose power they are, their requests regarding the condi- 
tions of captivity to which they are subjected. 

They shall also have the unrestricted right to apply to the representatives 
of the Protecting Powers either through their prisoners’ representative or, 
if they consider it necessary, direct, in order to draw their attention to 
any points on which they may have complaints to make regarding their 
conditions of captivity. 

These requests and complaints shall not be limited nor considered to be 
a part of the correspondence quota referred to in Article 71. They must 
be transmitted immediately. Even if they are recognized to be un- 
founded, they may not give rise to any punishment. 
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Prisoners’ representatives may send periodic reports on the situation in 
the camps and the needs of the prisoners of war to the representatives of 
the Protecting Powers. 


CHAPTER II. PRISONER OF WAR REPRESENTATIVES 


ARTICLE 79 


In all places where there are prisoners of war, except in those where there 
are officers, the prisoners shall freely elect by secret ballot, every six months, 
and also in case of vacancies, prisoners’ representatives entrusted with 
representing them before the military authorities, the Protecting Powers, 
the International Committee of the Red Cross and any other organization 
which may assist them. These prisoners’ representatives shall be eligible 
for re-election. 

In camps for officers and persons of equivalent status or in mixed camps, 
the senior officer among the prisoners of war shall be recognized as the 
camp prisoners’ representative. In camps for officers, he shall be assisted 
by one or more advisers chosen by the officers; in mixed camps, his as- 
sistants shall be chosen from among the prisoners of war who are not 
officers and shall be elected by them. 

Officer prisoners of war of the same nationality shall be*stationeds in 
labour camps for prisoners of war, for the purpose of carrying out the 
camp administration duties for which the prisoners of war are responsible. 
These officers may be elected as prisoners’ representatives under the first 
paragraph of this Article. In such a case the assistants to the prisoners’ 
representatives shall be chosen from among those prisoners of war who 
are not officers. 

Every representative elected must be approved by the Detaining Power 
before he has the right to commence his duties. Where the Detaining 
Power refuses to approve a prisoner of war elected by his fellow prisoners 
of war, it must inform the Protecting Power of the reason for such refusal. 

In all cases the prisoners’ representative must have the same nationality, 
language and customs as the prisoners of war whom he represents. Thus, 
prisoners of war distributed in different sections of a camp, according to 
their nationality, language or customs, shall have for each section their 
own prisoners’ representative, in accordance with the foregoing paragraphs. 


ARTICLE 80 


Prisoners’ representatives shall further the physical, spiritual and 
intellectual well-being of prisoners of war. 

In particular, where the prisoners decide to organize amongst themselves 
a system of mutual assistance, this organization will be within the province 
of the prisoners’ representative, in addition to the special duties entrusted 
to him by other provisions of the present Convention. 
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Prisoners’ representatives shall not be held responsible, simply by reason 
of their duties, for any offences committed by prisoners of war. 


ARTICLE 81 


Prisoners’ representatives shall not be required to perform any other 
work, if the accomplishment of their duties is thereby made more difficult. 

Prisoners’ representatives may appoint from amongst the prisoners such 
assistants as they may require. All material facilities shall be granted 
them, particularly a certain freedom of movement necessary for the ac- 
complishment of their duties (inspection of labour detachments, receipt of 
supplies, ete.). 

Prisoners’ representatives shall be permitted to visit premises where 
prisoners of war are detained, and every prisoner of war shall have the 
right to consult freely his prisoners’ representative. 

All facilities shall likewise be accorded to the prisoners’ representatives 
for communication by post and telegraph with the detaining authorities, 
the Protecting Powers, the International Committee of the Red Cross and 
their delegates, the Mixed Medical Commissions and the bodies which give 
assistance to prisoners of war. Prisoners’ representatives of labour de- 
tachments shall enjoy the same facilities for communication with the pris- 
orfers’ representatives of the principal camp, Such communications shall 
not be restricted, nor considered as forming a part of the quota mentioned 
in Article 71. : 

e Prisoners’ representatives who are transferred shall be allowed a rea- 
sonable time to acquaint their successors with current affairs. 

In case of dismissal, the reasons therefor shall be communicated to the 
Protecting Power. 


CHAPTER III. PENAL AND DISCIPLINARY SANCTIONS 
I. General Provisions 


ARTICLE 82 


A prisoner of war shall be subject to the laws, regulations and orders in 
force in the armed forces of the Detaining Power; the Detaining Power 
shall be justified in taking judicial or disciplinary measures in respect of 
any offence committed by a prisoner of war against such laws, regulations 
or orders. However, no proceedings or punishments contrary to the 
provisions of this Chapter shall be allowed. 

If any law, regulation or order of the Detaining Power shall declare 
acts committed by a prisoner of war to be punishable, whereas the same 
acts would not be punishable if committed by a member of the forces of 
the Detaining Power, such acts shall entail disciplinary punishments only. 
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ARTICLE 83 


In deciding whether proceedings in respect of an offence alleged to have 
been committed by a prisoner of war shall be judicial or disciplinary, the 
Detaining Power shall ensure that the competent authorities exercise the 
greatest leniency and adopt, wherever possible, disciplinary rather than 
judicial measures. 


ARTICLE 84 


A prisoner of war shall be tried only by a military court, unless the 
existing laws of the Detaining Power expressly permit the civil courts to 
try a member of the armed forces of the Detaining Power in respect of the 
particular offence alleged to have been committed by the prisoner of war. 

In no circumstances whatever shall a prisoner of war be tried by a court 
of any kind which does not offer the essential guarantees of independence 
and impartiality as generally recognized, and, in particular, the procedure 
of which does not afford the accused the rights and means of defence 
provided for in Article 105. 


ARTICLE 85 


Prisoners of war prosecuted under the laws of the Detaining Power for 
acts committed prior to capture shall retain, even if convicted, the benefits 
of the present Convention. r s 


ARTICLE 86 j 


No prisoner of war may be punished more than once for the same act 
or on the same charge. . 


ARTICLE 87 


Prisoners of war may not be sentenced by the military authorities and 
courts of the Detaining Power to any penalties except those provided for 
in respect of members of the armed forces of the said Power who have 
committed the same acts. 

When fixing the penalty, the courts or authorities of the Detaining 
Power shall take into consideration, to the widest extent possible, the fact 
that the accused, not being a national of the Detaining Power, is not bound 
to it by any duty of allegiance, and that he is in its power as the result of 
circumstances independent of his own will. The said courts or authorities 
shall be at liberty to reduce the penalty provided for the violation of which 
the prisoner of war is accused, and shall therefore not be bound to apply 
the minimum penalty prescribed. 

Collective punishment for individual acts, enta punishment, im- 
prisonment in premises without daylight and, in general, any form of 
torture or cruelty, are forbidden. 

No prisoner of war may be deprived of his rank by the Detaining Fone 
or prevented from wearing his badges. 
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ARTICLE 88 


Officers, non-commissioned officers and men who are prisoners of war 
undergoing a disciplinary or judicial punishment, shall not be subjected 
to more severe treatment than that applied in respect of the same punish- 
ment to members of the armed forces of the Detaining Power of equivalent 
rank, 

A woman prisoner of war shall not be awarded or sentenced to a punish- 
ment more severe, or treated whilst undergoing punishment more severely, 
than a woman member of the armed forces of the Detaining Power dealt 
with for a similar offence. 

In no case may a woman prisoner of war be awarded or sentenced to a 
punishment more severe, or treated whilst undergoing punishment more 
severely, than a male member of the armed forces of the Detaining Power 
dealt, with for a similar offence. 

Prisoners of war who have served disciplinary or judicial sentences may 
not be treated differently from other prisoners of war. 


II. Disciplinary Sanctions 3 
ARTICLE 89 


*The disctplinary punishments applicable to prisoners of ‘war are the 


following : 


(1) A fine which shall not exceed 50 per cent of the advances of pay and 
working pay which the prisoner of war would otherwise receive 
under the provisions of Articles 66 and 62 during a period of not 
more than thirty days. 

e (2) Discontinuance of privileges granted over and above the treatment 
provided for by the present Convention. 

(3) Fatigue duties not exceeding two hours daily. 

(4) Confinement. 


The punishment referred to under (3) shall not be applied to officers. 
In no case shall disciplinary punishments be inhuman, brutal or 
dangerous to the health of prisoners of war. 


ARTICLE 90 


The duration of any single punishment shall in no case exceed thirty 
days. Any period of confinement awaiting the hearing of a disciplinary 
offence or the award of disciplinary punishment shall be deducted from 
an award pronounced against a prisoner of war. 

The maximum of thirty days provided above may not be exceeded, even 
if the prisoner of war is answerable for several acts at the same time when 

“he is awarded punishment, whether such acts are related or not. 
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The period between the pronouncing of an award of disciplinary punish- 
ment and its execution shall not exceed one month. 

When a prisoner of war is awarded a further disciplinary punishment, 
a period of at least three days shall elapse between the execution of any 
two of the punishments, if the duration of one of these is ten days or more, 


ARTICLE 91 
The escape of a prisoner of war shall be deemed to have succeeded when: 


(1) he has joined the armed forces of the Power on which he depends, 
or those of an allied Power; 

(2) he has left the territory under the control of the Detaining Power, . 
or of an ally of the said Power; 

(8) he has joined a ship flying the flag of the Power on which he de- 
pends, or of an allied Power, in the territorial waters of the De- 
taining Power, the said ship not being under the control of the last 
named Power. ` 


Prisoners of war who have made good their escape in the sense of this 
Article and who are recaptured, shall not be liable to any punishment in 
respect of their previous escape. 


ARTICLE 92 AT 


A prisoner of war who attempts to escape and is recaptured before hav- 
ing made good his escape in the sense of Article 91 shall be liable only to» 
a disciplinary punishment in respect of this act, even if it is a repeated 
offence. 

A prisoner of war who is recaptured shall be handed over without delay 
to the competent military authority. 

Article 88, fourth paragraph, notwithstanding, prisoners of war punished 
as a result of an unsuccessful escape may be subjected to special sur- 
veillance. Such surveillance must not affect the state of their health, must 
be undergone in a prisoner of war camp, and must not entail the suppres- 
sion of any of the safeguards granted them by the present Convention. 


ARTICLE 93 


Escape or attempt to escape, even if it is a repeated offence, shall not be 
deemed an aggravating circumstance if the prisoner of war is subjected 
to trial by judicial-proceedings in respect of an offence committed during 
his escape or attempt to escape. i 

In conformity with the principle stated in Article 83, offences committed 
by prisoners of war with the sole intention of facilitating their escape 
and which do not entail any violence against life or limb, such as offences 
against public property, theft without intention of self-enrichment, the’ 


OFFICIAL DOCUMENTS 153 


drawing up or use of false papers, or the wearing of civilian clothing, shall 
occasion disciplinary punishment only. 

Prisoners of war who aid or abet an escape or an attempt to escape shall 
be liable on this count to disciplinary punishment only. 


ARTICLE 94 


If an escaped prisoner of war is recaptured, the Power on which he 
depends shall be notified thereof in the manner defined in Article 122, 
provided notification of his escape has been made. 


ARTICLE 95 


A prisoner of war accused of an offence against discipline shall not be 
kept in confinement pending the hearing unless a member of the armed 
forces of the Detaining Power would be so kept if he were accused of a 
similar offence, or if it is essential in the interests of camp order and 
discipline. 

Any period spent by a prisoner of war in confinement awaiting the 
disposal of an offence against discipline shall be reduced to an absolute 
minimum and shall not exceed fourteen days. 

The provisions of Articles 97 and 98 of this Chapter shall apply to 
prisoners of, war who are in confinement awaiting the disposal of offences 
against discipline. 


ARTICLE 96 


e Acts which constitute offences against discipline shall be investigated 
immediately. 

Without prejudice to the competence of courts and superior military 
authorities, disciplinary punishment may be ordered only by an officer 
h&ving disciplinary powers in his capacity as camp commander, or by a 
responsible officer who replaces him or to whom he has delegated his 
disciplinary powers. 

In no case may such powers be delegated to a prisoner of war or be 
exercised by a prisoner of war. 

Before any disciplinary award is pronounced, the accused shall be 
given precise information regarding the offences of which he is accused, 
and given an opportunity of explaining his conduct and of defending him- 
self. He shall be permitted, in particular, to call witnesses and to have 
recourse, if necessary, to the services of a qualified interpreter. The de- 
cision shall be announced to the accused prisoner of war and to the pris- 
oners’ representative. 

A record of disciplinary punishments shall be maintained by the camp 
commander and shall be open to inspection by representatives of the 
Protecting Power. 
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ARTICLE 97 


Prisoners of war shall not in any case be transferred to penitentiary 
establishments (prisons, penitentiaries, convict prisons, ete.) to undergo 
disciplinary punishment therein. 

All premises in which disciplinary punishments are undergone shall 
conform to the sanitary requirements set forth in Article 25. A prisoner 
of war undergoing punishment shall be enabled to keep himself in a state 
of cleanliness, in conformity with Article 29. 

Officers and persons of equivalent status shall not be lodged in the same 
quarters as non-commissioned officers or men. 

‘Women prisoners of war undergoing disciplinary punishment shall be 
confined in separate quarters from male prisoners of war and shall be 
under the immediate supervision of women. 


ARTICLE 98 


A prisoner of war undergoing confinement as a disciplinary punishment, 
shall continue to enjoy the benefits of the provisions of this Convention 
except in so far as these are necessarily rendered inapplicable by the mere 
fact that he is confined. In no case may he be deprived of the benefits of 
the provisions of Articles 78 and 126. i 

A prisoner of war awarded disciplinary punishment may, not be de- 
prived of the prerogatives attached to his rank. 

Prisoners of war awarded disciplinary punishment shall be allowed to 
exercise and to stay in the open air at least two hours daily. 

They shall be allowed, on their request, to be present at the daily medicak 
inspections. They shall receive the attention which their state of health ` 
requires and, if necessary, shall be removed to the camp infirmary or to a 
hospital. 

‘They shall have permission to read and write, likewise to send and 
receive letters. Parcels and remittances of money however, may be with- 
held from them until the completion of the punishment; they shall mean- 
while be entrusted to the prisoners’ representative, who will hand over 
to the infirmary the perishable goods contained in such parcels. 


III. Judicial Proceedings 
ARTICLE 99 


No prisoner of war may be tried or sentenced for an act which is not 
forbidden by the law of the Detaining Power or by international law, in 
force at the time the said act was committed. 

No moral or physical coercion may be exerted on a prisoner of war in 
order to induce him to admit himself guilty of the act of which he is 
aceused. 
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No prisoner of war may be convicted without having had an opportunity 
to present his defence and the assistance of a qualified advocate or counsel. 


ARTICLE 100 


Prisoners of war and the Protecting Powers shall be informed as soon 
as possible of the offences which are punishable by the death sentence under 
the laws of the Detaining Power. 

Other offences shall not thereafter be made punishable by the death 
penalty without the concurrence of the Power on which the prisoners of 
war depend. 

The death sentence cannot be pronounced on a prisoner of war unless 
the attention of the court has, in accordance with Article 87, second 
paragraph, been particularly called to the fact that since the accused is 
not a national of the Detaining Power, he is not bound to it by any duty 
of allegiance, and that he is in its power as the result of circumstances 
independent of his own will. 


ARTICLE 101 


If the death penalty is pronounced on a prisoner of war, the sentence 
shall not be executed before the expiration of a period of at least six months 
from the date when the Protecting Power receives, at an indicated address, 
the detailed ‘communication provided for in Article 107. 


ARTICLE 102 


* A prisoner of war can be validly sentenced only if the sentence has been 
pronounced by the same courts according to the same procedure as in the 
case of members of the armed forces of the Detaining Power, and if, fur- 
thermore, the provisions of the present Chapter have been observed. 


ARTICLE 103 


Judicial investigations relating to a prisoner of war shall be conducted 
as rapidly as circumstances permit and so that his trial shall take place as 
soon as possible. A prisoner of war shall not be confined while awaiting trial 
` unless a member of the armed forces of the Detaining Power would be so 
confined if he were accused of a similar offence, or if it is essential to do so 
in the interests of national security. In no circumstances shall this con- 
finement exceed three months. 

Any period spent by a prisoner of war in confinement awaiting trial 
shall be deducted from any sentence of imprisonment passed upon him 
and taken into account in fixing any penalty. 

The provisions of Articles 97 and 98 of this Chapter shall apply to a 


prisoner of war whilst in confinement awaiting trial. 
e. 
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ARTICLE 104 


In any case in which the Detaining Power has decided to institute judicial 
proceedings against a prisoner of war, it shall notify the Protecting Power 
as soon as possible and at least three weeks before the opening of the trial. 
This period of three weeks shall run as from the day on which such ' 
notification reaches the Protecting Power at the address previously in- 
dicated by the latter to the Detaining Power. 

The said notification shall contain the following information: 


(1) Surname and first names of the prisoner of war, his rank, his army, 
regimental, personal or serial number, his date of birth, and his 
profession or trade, if any; 

(2) Place of internment or confinement; 

(8) Specification of the charge or charges on which the prisoner of war 
is to be arraigned, giving the legal provisions applicable; 

(4) Designation of the court which will try the case, likewise the date 
and place fixed for the opening of the trial. 


The same communication shall be made by the Detaining Power to the 
prisoners’ representative. 

If no evidence is submitted, at the opening of a trial, that the notifica- 
tion referred to above was received by the Protecting Power, by the prisoner 
of war and by the prisoners’ representative concerned, gt last ‘three weeks 
before the opening of the trial, then the latter cannot take place and must 
be adjourned. 


ARTICLE 105 


The prisoner of war shall be entitled to assistance by one of his prisoner 
comrades, to defence by a qualified advocate or counsel of his own choice, | 
to the calling of witnesses and, if he deems necessary, to the services of a ~ 
competent interpreter. He shall be advised of these rights by the Detaining 
Power in due time before the trial. 

Failing a choice by the prisoner of war, the Protecting Power shall find 
him an advocate or counsel, and shall have at least one week at its disposal 
for the purpose. The Detaining Power shall deliver to the said Power, 
on request; a list of persons qualified to present the defence. Failing a 
choice of an advocate or counsel by the prisoner of war or the Protecting 


- ‘Power, the Detaining Power shall appoint a competent advocate or counsel 


to conduct the defence. 

The advocate or counsel conducting the defence on behalf of the prisoner 
of war shall have at his disposal a period of two weeks at least before the 
opening of the trial, as well as the necessary facilities to prepare the defence 
of the accused. He may, in particular, freely visit the accused and inter- 
view him in private. He may also confer with any witnesses for the de- 
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fence, including prisoners of war. He shall have the benefit of these 
facilities until the term of appeal or petition has expired. 

Particulars of the charge or charges on which the prisoner of war is ; to be 
arraigned, as well as the documents which are generally communicated to 
the accused by virtue of the laws in force in the armed forces of the De- 
taining Power, shall ke communicated to the accused prisoner of war in a 
language which he understands, and in good time before the opening of 
the trial. The same communication in the same circumstances shall be 
made to the advocate or counsel conducting the defence on behalf of the 
prisoner of war. 

The representatives of the Protecting Power shall be entitled to attend 
the trial of the case, unless, exceptionally, this is held in camera in the 
interest of State security. In such a case the Detaining Power shall advise 
the Protecting Power accordingly. 


ARTICLE 106 


Every prisoner of war shall have, in the same manner as the members 
of the armed forces of the Detaining Power, the right of appeal or petition 
from any sentence pronounced upon him, with a view to the quashing 
or revising of the sentence or the reopening of the trial. He shall be fully 
informed of his right to appeal or petition and of the time limit within 
wich he may do so. 


ARTICLE 107 


Any judgment and sentence pronounced upon a prisoner of war shall be 
immediately reported to the Protecting Power in the form of a summary 
communication, which shall also indicate whether he has the right of 
appeal with a view to the quashing of the sentence or the reopening of 
the trial. This communication shall likewise be sent to the prisoners’ 
representative concerned. It shall also be sent to the accused prisoner of 
war in a language he understands, if the sentence was not pronounced in 
his presence. The Detaining Power shall also immediately communicate 
to the Protecting Power the decision of the prisoner of war to use or to 
waive his right of appeal. 

Furthermore, if a prisoner of war is finally convicted or if a sentence 
pronounced on a prisoner of war in the first instance is a death sentence, 
the Detaining Power shall as soon as possible address to the Protecting 
Power a detailed communication containing: 


(1) the precise wording of the finding and sentence; 

(2) a summarized report of any preliminary investigation and of the 
trial, emphasizing in particular the clonen of the prosecution and 
the defence; 

(3) Jotic Hon: where applicable, of the establishment where the sen- 
tence will be served. 
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The communications provided for in the foregoing sub-paragraphs shall 
be sent to the Protecting Power at the address prevbusly made known to 
the Detaining Power. i 


ARTICLE 108 


Sentences pronounced on prisoners of war after a ccnviction has become 
duly enforceable, shall be served in the same estati:shments and under 
the same conditions as in the case of members of the armed forces of the 
‘ Detaining Power. These conditions shall in all cases conform to the re- 
quirements of health and humanity. 

A woman prisoner of war on whom such a sentence bas been pronounced 
shall be confined in separate quarters and shall be uncer the supervision of 
women. 

In any case, prisoners of war sentenced to a penal depriving them of 
their liberty shall retain the benefit of the provisiors of Articles 78 and 
126 of the present Convention. Furthermore, they siall be entitled to re- 
ceive and despatch correspondence, to receive at least one relief parcel 
monthly, to take regular exercise in the open air, to Leve the medical care 
required by their state of health, and the spiritual assistance they may 
desire. Penalties to which they may be subjected skell be in accordance 
with the provisions of Article 87, third paragraph. 


PART IV. TERMINATION OF CAPTIVITY 


SECTION I ‘ 
DIRECT REPATRIATION AND ACCOMMODATION IN NEURAL COUNTRIES 


ARTICLE 109 


Subject to the provisions of the third paragraph of shis Article, Partits 
to the conflict are bound to send back to their own country, regardless of 
number or rank, seriously wounded and seriously sizx prisoners of war, 
after having cared for them until they are fit to trave, in accordance with 
the first paragraph of the following Article. 

Throughout the duration of hostilities, Parties sc the conflict shall 
endeavour, with the cooperation of the neutral Powers concerned, to make 
arrangements for the accommodation in neutral councries of the sick and 
wounded prisoners of war referred to in the second peragraph of the fol- 
lowing Article. They may, in addition, conclude agrzements with a view 
to the direct repatriation or internment in a neutral eccntry of able-bodied 
prisoners of war who have undergone a long period of captivity. 

No sick or injured prisoner of war who is eligible fcr repatriation under . 
the first paragraph of this rae may be repatriatzd against his will 


during hostilities. 
e 
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ARTICLE 110 
The following shall be repatriated direct: 


(1) Incurably wounded and sick whose mental or physical fitness seems 
to have been gravely diminished. 

(2) Wounded and sick who, according to medical opinion, are not likely 
to recover within one year, whose condition requires treatment and 
whose mental or physical fitness seems to have been gravely 
diminished. 

(3) Wounded and sick who have recovered, but whose mental or physical 
fitness seems to have been gravely and permanently diminished. 


The following may be accommodated in a neutral country: 


(1) Wounded and sick whose recovery may be expected within one year 
of the date of the wound or the beginning of the illness, if treat- 
ment in a neutral country might increase the prospects of a more 
certain and speedy recovery. 

(2) Prisoners. of war whose mental or physical health, according to 
medical opinion, is seriously threatened by continued captivity, but 
whose accommodation in a neutral country might remove such a 
threat. 


The conditions whick prisoners of war accommodated in a neutral country 
must fulfil in order to permit their repatriation shall be fixed, as shall like- 
wise their status, by agreement between the Powers concerned. In general, 
prisoners of war who have been accommodated in a neutral country, and 
who belong to the following categories, should be repatriated: 


(1) Those whose state of health has deteriorated so as to fulfil the condi- 

e tions laid down for direct repatriation ; 

(2) ‘Those whose mental or physical powers remain, even after treat- 
ment, considerably impaired. 


If no special agreements are concluded between the Parties to the conflict 
concerned, to determine the cases of disablement or sickness entailing direct 
repatriation or accommodation in a neutral country, such cases shall be 
settled in accordance with the principles laid down in the Model Agree- 
ment concerning direct repatriation and accommodation in neutral countries 
of wounded and sick vrisoners of war and in the Regulations concerning ` 
Mixed Medical Commissions annexed to the present Convention.* 


ARTICLE 111 


The Detaining Power, the Power on which the prisoners of war depend, 
and a neutral Power agreed upon by these two Power's, shall endeavour 


a Not printed here. 
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to conclude agreements which will enable prisoners of war to be interned in 
the territory of the said neutral Power until the close of hostilities. 


ARTICLE 112 


Upon the outbreak of hostilities, Mixed Medical Commissions shall be 
appointed to examine sick and wounded prisoners of war, and to make all 
appropriate decisions regarding them. The appointment, duties and func- 
tioning of these Commissions shall be in conformity with the provisions 
of the Regulations annexed to the present Convention.* 

However, prisoners of war who, in the opinion of the medical authorities 
of the Detaining Power, are manifestly seriously injured or seriously sick, 
may be repatriated without having to be examined by a Mixed Medical . 
Commission. 


ARTICLE 113 


Besides those who are designated by the medical authorities of the De- 
taining Power, wounded or sick prisoners of war belonging to the categories 
listed below shall be entitled to present themselves for examination by 
the Mixed Medical Commissions provided for in the foregoing Article: 


(1) Wounded and sick proposed by a physician or surgeon who is of 
the same nationality, or a national of a Party to the tonflict altied 
with the Power on which the said prisoners ‘depend, and who 
exercises his functions in the camp. 

(2) Wounded and sick proposed by their prisoners’ representative. 

(8) Wounded and sick proposed by the Power on which they depend, 
or by an organization duly recognized by the said Power and giving 
assistance to the prisoners. 


Prisoners of war who do not belong to one of the three foregoing categories 
may nevertheless present themselves for examination by Mixed Medical 
Commissions, but shall be examined only after those belonging to the said 
categories. 

The physician or surgeon of the same nationality as the prisoners who 
present themselves for examination by the Mixed Medical Commission, 
likewise the prisoners’ representative of the said prisoners, shall have 
permission to be present at the examination. 


ARTICLE 114 


Prisoners of war who meet with accidents shall, unless the injury is self- 
inflicted, have the benefit of the provisions of this Convention as regards 
repatriation or accommodation in a neutral country. 


* Not printed here, 
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i ARTICLE 115 


No prisoner of war on whom a disciplinary punishment has been im- 
posed and who is eligible for repatriation or for accommodation in a 
neutral country, may be kept back on the plea that he has not undergone 
his punishment. 

Prisoners of war detained in connection with a judicial prosecution or 
conviction and who are designated for repatriation or accommodation in 
a neutral country, may benefit by such measures before the end of the 
proceedings or the completion of the punishment, if the Detaining Power 
consents. 

Parties to the conflict shall communicate to each other the names of those 
who will be detained until the end of the proceedings or the completion 
of the punishment. 


ARTICLE 116 


The cost of repatriating prisoners of war or of transporting them to a 
neutral country shall be borne, from the frontiers of the Detaining Power, 
by the Power on which the said prisoners depend. 


ArticLe 117 
Ned repatriafed person may be employed on active military service. 


SECTION IT 
RELEASE AND REPATRIATION OF PRISONERS OF WAR AT THE CLOSE OF HOSTILITIES 


ARTICLE 118 


Prisoners of war shall be released and repatriated without delay after 
the cessation of active hostilities. 

In the absence of stipulations to the above effect in any agreement con- 
cluded between the Parties to the conflict with a view to the cessation of 
hostilities, or failing any such agreement, each of the Detaining Powers 
shall itself establish and execute without delay a plan of repatriation in 
conformity with the principle laid down in the foregoing paragraph. 

In either case, the measures adopted shall be brought to the knowledge 
of the prisoners of war. l 

The costs of repatriation of prisoners of war shall in all cases be equitably 
apportioned between the Detaining Power and the Power on which the 
prisoners depend. This apportionment shall be carried out on the fol- 
lowing basis: 


(a) If the two Powers are contiguous, the Power on which the prisoners 
of war depend shall bear the costs of repatriation from the frontiers 
o of the Detaining Power. 
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(b) If the two Powers are not contiguous, the Detaining Power shall 
bear the costs of transport of prisoners of war overits own territory 
as far as its frontier or its port of embarkation nearest to the ter- 
ritory of the Power on which the prisoners of war depend. The 
Parties concerned shall agree between themselves as to the equitable 
apportionment of the remaining costs of the repatriation: The con- 
clusion of this agreement shall in no circumstances justify any delay 
in the repatriation of the prisoners of war. 


ARTICLE 119 


Repatriation shall be effected in conditions similar to those laid down 
in Articles 46 to 48 inclusive of the present Convention for the transfer of 
prisoners of war, having regard to the provisions of Article 118 and to 
those of the following paragraphs. 

On repatriation, any articles of value impounded from prisoners of war 
under Article 18, and any foreign currency which has not been converted 
into the currency of the Detaining Power, shall be restored to them. 
Articles of value and foreign currency which, for any reason whatever, are 
not restored to prisoners of war on repatriation, shall be despatched to 
the Information Bureau set up under Article 122. 

Prisoners of war shall be allowed to take with them their personal effects, 
and any correspondence and parcels which have arrived for them. The 
weight of such baggage may be limited, if the conditions of repatriation 
so require, to what each prisoner can reasonably carry. Wach prisoner 
shall in all cases be authorized to carry at least twenty-five kilograms. 

The other personal effects of the repatriated prisoner shall be left ig the 
charge of the Detaining Power which shall have them forwarded to him 
as soon as it has concluded an agreement to this effect, regulating the condi- 
tions of transport and the payment of the costs involved, with the Power 
on which the prisoner depends. 

Prisoners of war against whom criminal proceedings for an indictable 
offence are pending may be detained until the end of such proceedings, and, 
if necessary, until the completion of the punishment. The same shall 
apply to prisoners of war already convicted for an indictable offence. 

Parties to the conflict shall communicate to each other the names of any 
prisoners of war who are detained until the end of the proceedings or 
until punishment has been completed. 

By agreement between the Parties to the conflict, commissions shall be 
established for the purpose of searching for dispersed prisoners of war 


and of assuring their repatriation with the least possible delay. 
® 
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SECTION IIT 


DEATH OF PRISONERS OF WAR 
ARTICLE 120 


Wills of prisoners of war shall be drawn up so as to satisfy the conditions 
of validity required by the legislation of their country of origin, which will 
take steps to inform the Detaining Power of its requirements in this respect. 
At the request of the prisoner of war and, in all cases, after death, the will 
shall be transmitted without delay to the Protecting Power; a certified copy 
shall be sent to the Central Agency. 

Death certificates, in the form annexed to the present Convention,* or 
lists certified by a responsible officer, of all persons who die as prisoners of 
war shall be forwarded as rapidly as possible to the Prisoner of War In- 
formation Bureay established in accordance with Article 122. The death 
certificates or certified lists shall show particulars of identity as set out 
in the third paragraph of Article 17, and also the date and place of death, 
the cause of death, the date and place of burial and all paruonlars neces- 
sary to identify the graves. 

The burial or cremation of a prisoner of war shall be preceded by a 
medical examination of the body with a view to confirming death and 
enabling a report to be made and, where necessary, establishing identity. 

The detaining authorities shall ensure that prisoners of war who have 
died in captivity are honourably buried, if possible according to the rites 
of the religion to which they belonged, and that their graves are respected, 
suitably maintained and marked so as to be found at any time. Wherever 
possible, deceased prisoners of war who depended on the same Power shall 
be interred in the same place. 

Deceased prisoners of war shall be buried in individual graves unless 
unavoidable circumstances require the use of collective graves. Bodies 
may be cremated only for imperative reasons of hygiene, on account of the 
religion of the deceased or in accordance with his express’ wish to this 
effect. In case of cremation, the fact shall be stated and the reasons given, 
in the death certificate of the deceased. 

In order that graves may always be found, all particulars of burials and 
graves shall be recorded with a Graves Registration Service established 
by the Detaining Power. Lists of graves and particulars of the prisoners 
of war interred in cemeteries and elsewhere shall be transmitted to the 
Power on which such prisoners of war depended. Responsibility for the 
care of these graves and for records of any subsequent moves of the bodies 
shall rest on the Power controlling the territory, if a Party to the present 
Convention. These provisions shall also apply to the ashes, which shall be 


o* Not printed here. 
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kept by the Graves Registration Service until proper disposal thereof in 
accordance with the wishes of the home country. 


ARTICLE 121 


Every death or serious injury of a prisoner of war caused or suspected 
to have been caused by a sentry, another prisoner of war, or any other 
person, as well as any death’the cause of which is unknown, shall be im- 
mediately followed by an official enquiry by the Detaining Power. 

A communication on this subject shall be sent immediately to the Pro- 
tecting Power. Statements shall be taken from witnesses, especially from 
those who are prisoners of war, and a report including such statements 
shall be forwarded to the Protecting Power. 

If the enquiry indicates the guilt of one or more persons, the Detaining 
Power shall take all measures for the prosecution of the person or persons 
responsible. 


PART V. INFORMATION BUREAUX AND RELIEF SOCIETIES 
FOR PRISONERS OF WAR 


ARTICLE 122 i 


Upon the outbreak of a conflict and in all cases of occwpation, each of the 
Parties to the conflict shall institute an official Information Bureau for 
prisoners of war who are in its power. Neutral or non-belligerent Powers 
who may have received within their territory persons belonging to one of 
the categories referred to in Article 4, shall take the same action with 
respect to such persons. The Power concerned shall ensure that the 
Prisoners of War Information Bureau is provided with the necessary %&¢- 
commodation, equipment and staff to ensure its efficient working. It shall 
be at liberty to employ prisoners of war in such a Bureau under the condi- 
tions laid down in the Section of the present Convention dealing with work 
by prisoners of war. l 

Witkin the shortest possible period, each of the Parties to the conflict 
shall give its Bureau the information referred to in the fourth, fifth and 
sixth paragraphs of this Article regarding any enemy person belonging to 
one of the categories referred to in Article 4, who has fallen into its power. 
Neutral or non-belligerent Powers shall take the same action with regard 
to persons belonging to such categories whom they have received within 
their territory. 

The Bureau shall immediately forward such information by the most 
rapid means to the Powers concerned, through the intermediary of the 
Protecting Powers and likewise of the Central Agency provided for in 
Article 123. ; > 
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This information shall make it possible quickly to advise the next of kin 
concerned. Subject to the provisions of Article 17, the information shall 
include, in so far as available to the Information Bureau, in respect of 
each prisoner of war, his surname, first names, rank, army, regimental, 
personal or serial number, place and full date of birth, indication of the 
Power on which he depends, first name of the father and maiden name of 
the mother, name and address of the person to be informed and the ad- 
dress to which correspondence for the prisoner may be sent. 

The Information Bureau shall receive from the various departments 
concerned information regarding transfers, releases, repatriations, escapes, 
admissions to hospital, and deaths, and shall transmit such information in 
the manner described in the third paragraph above. 

Likewise, information regarding the state of health of prisoners of war 
who are seriously ill or seriously wounded shall be supplied regularly, every 
week if possible. 

The Information Bureau shall also be responsible for replying to all 
enquiries sent to it concerning prisoners of war, including those who have 
died in captivity; it will make any enquiries necessary to obtain the in- 
formation which is asked for if this is not in its possession. 

.All written communications made by the Bureau shall be authenticated 
by a signature ova seal. 

The Information Bureau shall furthermore be charged with collecting 
all personal valuables, including sums in currencies other than that of 
the Detaining Power and documents of importance to the next of kin, left 
by prisoners of war who have been repatriated or released, or who have 
escaped or died, and shall forward the said valuables to the Powers 
goncerned. Such articles shall be sent by the Bureau in sealed packets, 
which shall be accompanied by statements giving clear and full particulars 
of the identity of the person to whom the articles belonged, and by a com- 
plete list of the contents of the parcel. Other personal effects of such 
prisoners of war shall be transmitted under arrangements agreed upon 
between the Parties to the conflict concerned. 


ARTICLE 123 


A Central Prisoners of War Information Agency shall be created in a 
neutral country. The International Committee of the Red Cross shall, if 
it deems necessary, propose to the Powers concerned the organization of 
such an Agency. 

The function of the Agency shall be to collect all the information it may 
obtain through official or private channels respecting prisoners of ‘war, 
and to transmit it as rapidly as possible to the country of origin of the 
‘prisoners of war or to the Power on which they depend. It shall receive 
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from the Parties to the conflict all facilities for effecting such transmis- 
sions. 

The High Contracting Parties, and in particular those whose nationals 
benefit by the services of the Central Agency, are requested to give the 
said Agency the financial aid it may require. 

The foregoing provisions shall in no way be interpreted as restricting 
the humanitarian activities of the International Committee of the Red 
Cross, or of the relief societies provided for in Article 125, 


ARTICLE 124 


The national Information Bureaux and the Central Information Agency 
shall enjoy free postage for mail, likewise all the exemptions provided 
for in Article 74, and further, so far as possible, exemption from tele- 
graphic charges or, at least, greatly reduced rates. 


ARTICLE 125 


Subject to the measures which the Detaining Powers may consider es- 
sential to ensure their security or to meet any other reasonable need, the 
representatives of religious organizations, relief societies, or” any othtr 
organization assisting prisoners of war, shall receive from the said Powers, 
for themselves and their duly accredited agents, all necessary facilities for 
visiting the prisoners, for distributing relief supplies and material, frome 
any source, intended for religious, educational or recreative purposes, and 
for assisting them in organizing their leisure time within the camps. Such 
societies or organizations may be constituted in the territory of the Dg- 
taining Power or in any other country, or they may have an international 
character. 

The Detaining Power may limit the number of societies and organiza- 
tions whose delegates are allowed to carry out their activities in its terri- 
tory and under its supervision, on condition, however, that such limitation 
shall not hinder the effective operation of adequate relief to all prisoners 
of war. ; 

The special position of the International Committee of the Red Cross 
in this field shall be recognized and respected at all times. 

As soon as relief supplies or material intended for the above-mentioned 
purposes are handed over to prisoners of war, or very shortly afterwards, 
receipts for each consignment, signed by the prisoners’ representative, shall 
be forwarded to the relief society or organization making the shipment. 
At the same time, receipts for these consignments shall be supplied by the 
administrative authorities responsible for guarding the prisoners. ` 
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PART VI. EXECUTION OF THE CONVENTION 
SECTION I 
GENERAL PROVISIONS 
ARTICLE 126 


Representatives or delegates of the Protecting Powers shall have permis- 
sion to go to all places where prisoners of war may be, particularly to 
places of internment, imprisonment and labour, and shall have access to 
all premises occupied by prisoners of war; they shall also be allowed to 
go to the places of departure, passage and arrival of prisoners who are 
being transferred. They shall be able to interview the prisoners, and in 
particular the prisoners’ representatives, without witnesses, either per- 
sonally or through an interpreter. 

Representatives and delegates of the Protecting Powers shall have full 
liberty to select the places they wish to visit. The duration and frequency 
of these visits shall not be restricted. Visits may not be prohibited except. 
for reasons of imperative military necessity, and then only as an ex- 
ceptional and temporary measure. 

The Detaining Power and the Power on which the said prisoners of war 
depend may agree, if necessary, that compatriots of these prisoners of war 
"be permitted to participate in the visits. 

The delegates of the International Committee of the Red Cross shall en- 
joy the same prerogatives. The appointment of such delegates shall be 
submitted to the approval of the Power detaining the prisoners of war to 
be visited. 


ARTICLE 127 


e The High Contracting Parties undertake, in time of peace as in time of 
war, to disseminate the text of the present Convention as widely as pos- 
sible in their respective countries, and, in particular, to include the study 
thereof in their programmes of military and, if possible, civil instruction, 
so that the principles thereof may become known to all their armed forces 
and to the entire population. 

Any military or other authorities, who in time of war assume responsi- 
bilities in respect of prisoners of war, must possess the text of the Conven- 
tion and be specially instructed as to its provisions. 


ARTIOLE 128 


The High Contracting Parties shall communicate to one another through 
the Swiss Federal Council and, during hostilities, through the Protecting 
Powers, the official translations of the present Convention, as well as the 
laws and regulations which they may adopt to ensure the application 

’ thereof. 
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ARTICLE 129 


The High Contracting Parties undertake to enact any legislation neces- 
sary to provide effective penal sanctions for persons committing, or order- 
ing to be committed, any of the grave breaches of the present Convention 
defined in the following Article. 

Each High Contracting Party shall be under the obligation to search 
for persons alleged to have committed, or to have ordered to be committed, 
such grave breaches, and shall bring such persons, regardless of their na- 
tionality, before its own courts. It may also, if it prefers, and in accord- 
ance with the provisions of its own legislation, hand such persons over for 
trial to another High Contracting Party concerned, provided such High 
Contracting Party has made out a prima facie case. 

Each High Contracting Party shall take measures necessary for the sup- 
pression of all acts contrary to the provisions of the present Convention 
other than the grave breaches defined in the following Article. 

In all circumstances, the accused persons shall benefit by safeguards of 
proper trial and defence, which shall not be less favourable than those pro- 
vided by Article 105 and those following of the present Convention. 


ARTICLE 180 


e . 

Grave breaches to which the preceding Article relates shall be those in- 
volving any of the following acts, if committed against persons or property 
protected by the Convention: wilful killing, torture or inhuman treatment, 
including biological experiments, wilfully causing great suffering or serious 
injury to body or health, compelling a prisoner of war to serve in the 
forces of the hostile Power, or wilfully depriving a prisoner of war of the 
rights of fair and regular trial prescribed in this Convention. è 


ARTICLE 131 


No High Contracting Party shall be allowed to absolve itself or any other 
High Contracting Party of any liability incurred by itself or by another 
High Contracting Party in respect of breaches referred to in the Predooing 
Article. 


ARTICLE 132 


At the request of a Party to the conflict, an enquiry shall be instituted, 
in a manner to be decided between the interested Parties, concerning any 
alleged violation of the Convention. 

If agreement has not been reached concerning the procedure for the 
enquiry, the Parties should agree on the choice of an umpire who will de- 
cide upon the procedure to be followed. 

Once the violation has been established, the Parties to the conflict shall 
put an end to it and shall repress it with the least possible delay. 


` OFFICIAL DOCUMENTS 169 


SECTION II 
FINAL PROVISIONS 


ARTICLE 1383 


The present Convention is established in English and in French. Both 
texts are equally authentic. 

The Swiss Federal Council shall arrange for official translations of the 
Convention to be made in the Russian and Spanish languages. 


ARTICLE 134 


The present Convention replaces the Convention of July 27, 1929, in 
relations between the High Contracting Parties. 


ARTICLE 185 


In the relations between the Powers which are bound by the Hague 
Convention respecting the Laws and Customs of War on Land, whether 
that of July 29, 1899, or that of October 18, 1907, and which are parties 
to the present Convention, this last Convention shall be complementary to 
Chapter II of the Regulations annexed to the above-mentioned Conventions 
of the Hague. 


° ARTICLE 136 


The present Convention, which bears the date of this day, is open to 
signature until February 12, 1950, in the name of the Powers represented 
at the Conference which opened at Geneva on April 21, 1949; further- 
more, by Powers not represented at that Conference, but which are parties 


to the Convention of July 27, 1929. 


ARTICLE 187 


The present Convention shall be ratified as soon as possible and the 
ratifications shall be deposited at Berne. 

A record shall be drawn up of the deposit of each instrument of ratifica- 
tion and certified copies of this record shall be transmitted by the Swiss 
Federal Council to all the Powers in whose name the Convention has been 
signed, or whose accession has been notified. 


ARTICLE 138 


The present Convention shall come into force six months after not less 
than two instruments of ratification have been deposited. 
Thereafter, it shall come into force for each High Contracting Party six 


, months after the deposit of the instrument of ratification. 
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ARTICLE 139 


From the date of its coming into force, it shall be open to any Power in 
whose name the present Convention has not been signed, to accede to this 
Convention. 


ARTICLE 140 


Accessions shall be notified in writing to the Swiss Federal Council, and 
shall take effect six months after the date on which they are received. 

The Swiss Federal Council shall communicate the accessions to all the 
Powers in whose name the Convention has been signed, or whose accession 
has been notified. 


ARTICLE 141 


The situations provided for in Articles 2 and 3 shall give immediate 
effect to ratifications deposited and accessions notified by the Parties to 
the conflict before or after the beginning of hostilities or occupation. The 
Swiss Federal Council shall communicate by the quickest method any 
ratifieations or accessions received from Parties to the conflict. 


ARTICLE 142 


Each of the High Contracting Parties shall be at liberty os denounce 
the present Convention. 7 
The denunciation shall be notified in writing to the Swis$ Federal Coun- 
cil, which shall transmit it to the Governments of all the High Contracting 
Parties. , 

The denunciation shall take effect one year after the notification thereof 
has been made to the Swiss Federal Council. However, a denunciation 
of which notification has been made at a time when the denouncing Power 
is involved in a conflict shall not take effect until peace has been concluded® 
and until after operations connected with release and repatriation of the 
persons protected by the present Convention have been terminated. 

The denunciation shall have effect only in respect of the denouncing 
Power. It shall in no way impair the obligations which the Parties to 
the conflict shall remain bound to fulfil by virtue of the principles of the 
law of nations, as they result from the usages established among civilized 
peoples, from the laws of humanity and the dictates of the public conscience. 


ARTICLE 143 


The Swiss Federal Council shall register the present Convention with 
the Secretariat of the United Nations. The Swiss Federal Council shall 
also inform the Secretariat of the United Nations of all ratifications, ac- 
cessions and denunciations received by it with respect to the present Con- 

` vention. 


OFFICIAL DOCUMENTS 171 


IN WITNESS WHEREOF the undersigned, having deposited their respective 
full powers, have signed the present Convention. 

Dons at Geneva this twelfth day of August 1949, in the English and 
French languages. The original shall be deposited in the Archives of the 
Swiss Confederation. The Swiss Federal Council shall transmit certified 
copies thereof to each of the signatory and acceding States. 


[Here follow signatures on behalf of the following governments: Afghani- 
stan, Albania, Argentina,) Australia (subject to ratification),? Austria, 
Belgium, Byelorussia, Bolivia, Brazil, Bulgaria, Canada, Ceylon, Chile, 
China, Colombia, Cuba, Denmark, Egypt, Ecuador, Spain,? United States 
of America, Ethiopia, Finland, France, Greece, Guatemala, Hungary, 
India, Iran, Ireland, Israel, Italy,t Lebanon, Liechtenstein, Luxem- 
bourg, Mexico, Monaco, Nicaragua (ad referendum), Norway, New 
Zealand, Pakistan, Paraguay, The Netherlands, Peru, The Philippines 
(subject to ratification), Poland, Portugal,‘ Rumania,! United Kingdom, 
The Holy See, El Salvador, Sweden (subject to ratification), Switzer- 
land, Syria, Czechoslovakia,» Turkey, Ukraine, U.S.S.R. Uruguay, 
Venezuela, Yugoslavia.*] 


RESERVATIONS MADE at THE TIME oF SIGNATURE 


. . PEOPLE'S REPUBLIC OF ALBANIA 


Article 10: ‘‘The People’s Republie of Albania will not recognize a re- 
quest by a Detaining Power to a humanitarian organization or to a neutral 
State to take the plaze of a Protecting Power, as being in order, unless the 
Power of which the prisoners of war are nationals has given its consent.” 
Article 12: ‘‘The People’s Republic of Albania considers that in the 
case of prisoners of war being transferred to another Power by the De- 
tining Power, the responsibility for the application of the Convention to 
such prisoners of war will continue to rest with the Power which captured 
them.” 

Article 85: ‘‘The People’s Republic of Albania considers that persons 
convicted under the law of the Detaining Power, in accordance with the 
principles of the Nuremberg trial, of war crimes and crimes against hu- 
manity, must be treated in the same manner as persons convicted in the 
country in question. Albania does not, therefore, consider herself bound 
by Article 85 so far as the category of persons mentioned in the present 
reservation is concerned.’’ 

ARGENTINA 


“The Argentine Government has followed the work of the Conference 
with interest and the Argentine Delegation has taken part in it with 


1 Subject to reservations. 
‘ 2 Reserving right to enter reservations at time of ratification. 
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pleasure. The task was a difficult one, but as our President said at the 
closing meeting, we have succeeded. \ 

“‘Argentina, Gentlemen, has always taken a leading place among many 
other nations on the questions which have formed the subject of our dis- 
cussions. I shall, therefore, sign the four Conventions in the name of my 
Government and subject to ratificaticn, with the reservation that Article 
8, commen to all four Conventions, shall be the only Article, to the ex- 
clusion of all others, which shall be applicable in the case of armed con- 
flicts not of an international character. I shall likewise sign the Con- 
vention relative to the Protection of Civilian Persons with a reservation 
in respect of Article 68.’’ 


BYELORUSSIAN SOVIET SOCIALIST REPUBLIC 


Article 10: “The Byelorussian Soviet Socialist Republic will not recog- 
nize the validity of requests by the Detaining Power to a neutral State or 
to a humanitarian organization, to undertake the functions performed by 
a Protecting Power, unless the consent of the Government of the country 
of which the prisoners of war are nationals has been obtained.’’ 

Article 12; ‘‘The Byelorussian Soviet Socialist Republic does not con- 
sider as valid the freeing of a Detaining Power, which has transferred 
prisoners of war to another Power, from responsibility for the applicatiop 
of the Convention to such prisoners of war while the latter are in the 
custody of the Power accepting them.’’ 

Article 85: ‘‘The Byelorussian Soviet Socialist Republic does not con- 
sider itself bound by the obligation, which follows from Article 85, to” 
extend the application of the Convention to prisoners of war who have 
been convicted under the law of the Detaining Power, in accordance with 
the principles of the Nuremberg trial, for war crimes and crimes against 
humanity, it being understood that persons convicted of such crimes must 
be subject to the conditions obtaining in the country in question for those 
who undergo their punishment.”’ 


BULGARIAN PEOPLE'S REPUBLIC 


With regard to Article 10: “The Bulgarian People’s Republie will not 
recognize as valid the action of a Detaining Power of prisoners of war, 
in approaching a neutral Power or a humanitarian organization with a 
view to entrusting it with the protection of such persons without the con- 
sent of the Government of the country of which the latter are nationals. ”? 

With regard to Article 12: ‘‘The Bulgarian People’s Republic will not 
consider the Detaining Power of prisoners of war, which has transferred 
such persons to another Power which has agreed to accept them, as being 


freed from responsibility for applying the provisions of the Convention 
y ® 
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to such persons during the time that they are detained by the other 
Power.” 

With regard to Article 85: ‘‘The Bulgarian People’s Republie does not 
consider itself bound to extend the application of the provisions derived 
‘from Article 85 to prisoners of war convicted, under the law of the De- 
taining Power and in accordance with the principles of the Nuremberg 
trial, of war crimes or crimes against humanity which they committed 
before being taken prisoner, because those thus convicted must be subject 
to the regulations of the country in which they nave to serve their sentence.’’ 


SPAIN? 


“In matters regarding procedural guarantees and penal and disciplinary 
sanctions, Spain will grant prisoners of war the same treatment as is pro- 
vided by her legislation for members of her own national forces. 

“Under ‘International Law in force’ (Article 99). Spain understands 
she only accepts that which arises from contractual sources or which has 
been previously elaborated by organizations in which she participates.’’ 


HUNGARIAN PEOPLE'S REPUBLIC 


(1) “In the opinion of the Government of the Hungarian People’s 

_ Republic, the provisions of Article 10 of the Wounded and Sick, Maritime 

Warfare and Prisoner of War Conventions and of Article 11 of the 

Civilians Convention, concerning the replacement of the Protecting Power, 

can only be applied if the Government of the State of which the protected 
persons are nationals, no longer exists. 

(2) “The Government of the Hungarian People’s Republice cannot 
approve the provisions of Article 11 of the Wounded and Sick, Maritime 
Warfare. and Prisoners of War Conventions and of Article. 12 of the 
Cévilians Convention, according to which the competence of the Protecting 
Power extends to the interpretation of the Convention. 

(8) ‘‘In regard to Article 12 of the Convention relative to the Treat- 
ment of Prisoners of War, the Government of the Hungarian People’s 
Republic maintains its point of view that in the case of the transfer of 
prisoners of war from one Power to another, the responsibility for the 
application of the provisions of the Conventions must rest with both of 
those Powers. 

(4) “The Delegation of the Hungarian People’s Republic repeats the 
objection which it made, in the course of the meetings at which Article 85 
of the Prisoners of War Convention was discussed, to the effect that prison- 
ers of war convicted of war crimes and crimes against humanity in ac- 
cordance with the principles of Nuremberg, must be subject to the same 
treatment as criminals convicted of other crimes.”’ 


p ‘Reservation confirmed upon ratification. 
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ITALY 
‘The Italian Government declares that it makes a reservation in respect 
of the last paragraph of Article 66 of the Convention relative to the Treat- 
ment of Prisoners of War.” 
. LUXEMBURG: ; 
“The undersigned Delegate of the Grand Duchy of Luxemburg, duly 
empowered by its Government, has this eighth day of December, 1949, 


signed the Convention established by the Diplomatie Conference of Geneva 
relative to the Treatment of Prisoners of War, with the reservation: 


“that its existing national law shall continue to be applied to cases 
now under consideration.” 

POLAND 

“In regard to Article 10, the Government of the Polish Republie will not 
consider as legal a request by the Detaining Power that a neutral State or 
an international organization or a humanitarian organization should under- 
take the functions performed under the present Convention by the Pro- 
tecting Powers, on behalf of prisoners of war, unless the Government whose 
nationals they are has given its consent.”’ 

“In regard to Article 12, the Government of the Polish Republie will — 
not consider it legal for a Power, which effects a transfer of prisoners of 
war, to be freed from its responsibility for applying the Convention, even 
for the time during which such prisoners of war are in the custody of the 
Power accepting them.” 

“In ragard to Article 85, the Government of the Polish Republie will 
not consider it legal for prisoners of war convicted of war crimes and 
crimes against humanity in accordance with the principles set forth at the 
time of the Nuremberg trials, to continue to enjoy protection under the 
present Convention, it being understood that prisoners of war convicted 
of such crimes must be subject to the regulations for the execution of 
punishments, in force in the State concerned. ”? 


PORTUGAL 
(a) Article 3, common to the four Conventions: 


« As there is no actual definition of what is meant by a conflict not of an 
international character, and as, in case this term is intended to refer solely 
to civil war, it is not clearly laid down at what moment an armed rebellion 
within a country should be considered as having become a civil war, 
Portugal reserves the right not to apply the provisions of Article 3, in so 
far as they may be contrary to the provisions of Portuguese law, in all 
territories subject to her sovereignty in any part of the world.” 


4 Reservation withdrawn. 7 
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(b) Article 10 of Conventions I, IT and III and Article 11 of Conven- 
tion IV: 


“The Portuguese Government only accepts the above Articles with the 
reservation that requests by the Detaining Power to a neutral State or to 
a humanitarian organization to undertake the functions normally per- 
formed by Protecting Powers are made with the consent or agreement of 
the government of the country of which the persons to be protected are 
nationals (Countries of origin).’’ 


(c) Article 13 of Convention I and Article 4 of Convention III : 


“The Portuguese Government makes a reservation regarding the ap- 
plication of the above Articles in all cases in which the legitimate Govern- 
ment has already asked for and agreed to an armistice or the suspension of 
military operations of no matter what character, even if the armed forces 
in the field have not yet capitulated.’’ 


(d) Article 60 of Convention IIT: 


“The Portuguese Government accepts this Article with the reservation 
that it in no case binds itself to grant prisoners a monthly rate of pay in 
excess of 50% of the pay due to Portuguese soldiers of equivalent appoint- . 
ment or rank, on active service in the combat zone.”’ 


RUMANIAN PEOPLE’S REPUBLIC 


° Article 10: ‘‘The Rumanian People’s Republic will not recognize the 
validity of requests by the Detaining Power to a neutral State or to a 
humanitarian organization, to undertake the functions performed by a 
Pretecting Power, unless the consent of the Government of the country of 
which the prisoners of war are nationals has been obtained. 

Article 12: ‘‘The Rumanian People’s Republic does not consider as 
valid the freeing of a Detaining Power, which has transferred prisoners of 
war to another Power, from responsibility for the application of the Con- ' 
vention to such prisoners of war while the latter are under the protection 
of the Power accepting them. 

Article 85: ‘‘The Rumanian People’s Republic does not consider itself 
bound, by, the obligation, which follows from Article 85, to extend the ap- 
plication of the Convention to prisoners of war who have been convicted 
under the law of the Detaining Power, in accordance with the principles 
of the Nuremberg trial, for war crimes and crimes against humanity, it 
being understood that persons convicted of such crimes must be subject 
to the conditions obtaining in the country in question for those who un- 
dergo their punishment.’’ 
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CZECHOSLOVAKIA 


“In regard to Article 10, the Government of the Czechoslovakian Republic 
will not consider as legal a request by the Detaining Power that a neutral 
State or an international organization or a humanitarian organization 
should undertake the functions performed under the present Convention 
by the Protecting Powers, on behalf of prisoners of war, unless the Gov- 
ernment whose nationals they are has given its consent. 

“In regard to Article 12, the Government of the Czechoslovakian Re- 
public will not consider it legal for a Power, which effects a transfer of 
prisoners of war, to be freed from its responsibility for applying the Con- 
vention, even for the time during which such prisoners of war are in the 
custody of the Power accepting them. 

“In regard to Article 85, the Government of the Czechoslovakian Republic 
will not consider it legal for prisoners of war convicted of war crimes and 
crimes against humanity in accordance with the principles set forth at the 
time of the Nuremberg trials, to continue to enjoy protection under the 
present Convention, it being understood that prisoners of war convicted 
of such crimes must be subject to the regulations for the execution of 
punishments, in force in the State concerned.’’ 


UKRAINIAN SOVIET SOCIALIST REPUBLIC e $ 


Article 10: ‘‘The Ukrainian Soviet Socialist Republic will not recognize 
the validity of requests by the Detaining Power to a neutral State or to a 
humanitarian organization, to undertake the functions performed by a 
Protecting Power, unless the consent of the Government of the country of 
which the prisoners of war are nationals has been obtained. 

Article 12: ‘‘The Ukrainian Soviet Socialist Republie does not consider 
as valid the freeing of a Detaining Power, which has transferred prisoners 
of war to another Power, from responsibility for the application of the 
Convention to such prisoners of war while the latter are in the custody of 
the Power accepting them. ' 

Article 85: ‘‘The Ukrainian Soviet Socialist Republic does not consider 
itself bound by the obligation, which follows from Article 85, to extend 
the application of the Convention to prisoners of war who have been con- 
victed under the law of the Detaining Power, in accordance with the prin- 
ciples of the Nuremberg trial, for war crimes and crimes against humanity, 
it being understood that persons convicted of such crimes must be subject 
to the conditions obtaining in the country in question for those who un- 
dergo their punishment.”’ 


5 Reservations confirmed upon ratification. 
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UNION OF SOVIET SOCIALIST REPUBLICS 


Article 10: ‘‘The Union of Soviet Socialist Republics will not recognize 
the validity of requests by the Detaining Power to a neutral State or to a 
humanitarian organization, to undertake the functions performed by. a 
Protecting Power, unless the consent of the Government of the country of 
which the prisoners of war are nationals has been obtained. 

Article 12: “The Union of Soviet Socialist Republics does not consider 
as valid the freeing of a Detaining Power, which has transferred prisoners 
of war to another Power, from the responsibility for the application of the 
Convention to such prisoners of war while the latter are in the custody of the 
Power accepting them. f 

Article 85: ‘‘The Union of Soviet Socialist Republics does not consider 
itself bound by the obligation, which follows from Article 85, to extend the 
application of the Convention to prisoners of war who have been convicted 
under the law of the Detaining Power, in accordance with the principles of 
the Nuremberg trial, for war crimes and crimes against humanity, it being 
understood that persons convicted of such crimes must be subject to 
the conditions obtaining in the country in question for those who undergo 
their punishment.’’ - 

e e 


FEDERAL PEOPLE’S REPUBLIC OF YUGOSLAVIAS 


“In regard to Article 10, the Government of the Federal People’s Re- 
public of Yugoslavia will not consider as legal a request by the Detaining 
Power that a neutral State or an international organization or a humani- 
tarian organization should undertake the functions performed under the 
pregent Convention by the Protecting Powers, on behalf of prisoners of 
war, unless the Government whose nationals they are has given its consent. 

‘In regard to Article 12, the Government of the Federal People’s Re- 
publie of Yugoslavia will not consider that the Power which has effected 
the transfer of prisoners of war, is freed from its responsibility for the ap- 
plication of the Convention for the whole of the time during which such 
prisoners of war are in the custody of the Power accepting them.”’ 


6 Reservations confirmed upon ratification. 


KOREA 


AGREEMENT ON REPATRIATION OF SICK 
AND WOUNDED PRISONERS? 


Signed at Panmunjom, April 11, 1953 
(Unofficial text] 


The senior member of the United Nations Command liaison group and 
the senior member of the Korean People’s Army and the Chinese People’s 
Volunteers liaison group, in order to effect the repatriation of sick and 
injured captured personnel in accordance with provisions of article 109 of 
the 1949 Geneva Convention relative to the treatment of prisoners of war, 
agree to the following: 


Repatriation shall be accomplished at Panmunjom. 

Repatriation shall commence at Panmunjom not later than 10 days after 
the signing of this agreement. 

a. The Korean People’s Army and the Chinese People’s Volunteers Shall 
deliver sick and injured captured personnel at the rate of approximately 
100 per day until delivery of all sick and injured captured personnel to be 
repatriated by the Korean People’s Army and the Chinese People’s 
Volunteers is completed. The number of persons actually delivered each 
day shall be contingent upon the ability of the United Nations Command 
to recsive them, but delivery shall in any case be completed prior to, the 
termination date of this agreement. 

b. The United Nations Command shall deliver sick and injured captured 
personnel at the rate of approximately 500 per day until delivery of all 
sick and injured captured personnel to be nepeieaice by the United Na- 
tions Command is completed. 

The number of persons actually delivered each day shall be contingent 
upon the ability of the Korean People’s Army and Chinese People’s 
Volunteers to receive them, but delivery shall in any case be completed 
prior to the termination of this agreement. . 

The United Nations Command shall deliver sick and injured captured 
personnel in groups of approximately twenty-five. Each group shall be 
accompanied by rosters, prepared by nationality, to include: (a) Name, 
(b) rank, (c) internment or military serial number. 

After each group of sick and injured captured personnel is delivered 
and received, a representative of the receiving side shall sign the roster of 


1 Department of State Bulletin, Vol, 28, No. 721 (April 20, 1953), p. 576. 
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the captured personnel delivered as a receipt and shall return this to the 
delivering side. 

In order to insure that the sick and injured captured personnel of both 
sides are given maximum protection during the full period of repatriation, 
both sides agree to guarantee immunity from all attacks ‘to all rail and 
motor movements carrying sick and injured captured personnel to Kaesong 
and Munsan-Ni, respectively, and thence through presently established 
immunity routes to Panmunjom, subject to the following conditions: 


a. Movement of motor convoys to Kaesong and Munsan-Ni, respectively, 
shall be restricted to daylight hours, and each convoy shall consist of not 
less than five vehicles in close formation: except that north of Panmunjom, 
because of actual conditions, the latter provisions shall apply only to the 
route from Pyongyang to Kaesong. 

b. Each car in rail movements and each vehicle in motor convoys shall 
display clearly visible identification markings. 

c. Hach side, prior to the initial movement, shall provide the liaison 
group of the other side with a detailed description of the markings utilized 
to identify motor convoys and rail movements. This shall include color, 
size, and manner in which the markings will be displayed. 


ach sides prior to the initial movement, shall provide the liaison group 

of the other side With the sites and markings of the bivouac areas and night 
stop-over locations for motor convoys. 
. Hach side shall inform the liaison group of the other side, twenty-four 
hours in advance of each movement, of the selected route, number of cars 
in rail movement or number of vehicles in motor movement, and the esti- 
mated time of arrival at Kaesong or Munsan-Ni. 

Sach side shall notify the liaison group of the other side, by the most 
expeditious means of communication available, of the location of emergency 
stop-overs. 

During the period while sick and injured captured personnel are being 
repatriated through the Panmunjom conference site area, the Oct. 22, 1951, 
agreement between liaison officers, with the exception of the part therein 
provided for in Paragraph 8 of this agreement, shall continue in effect. 
Liaison groups of both sides and their parties shall have free access to, and 
free movement within, the Panmunjom conference site area. The com- 
position of each liaison group and its party shall be as determined by the 
senior member thereof: however, in order to avoid congestion in the con- 
ference site area, the number of personnel of each side in the area, including 
captured personnel under its control, shall not exceed 300 persons at any 
one time. Each side shall transfer repatriated personnel out of the Pan- 
munjom conference site area as expeditiously as possible. 

During the period while sick and injured captured personnel are being 
repatriated through the Panmunjom conference site area, the armed 
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military police of each side, who undertake to maintain order within the 
conference site area, shall be increased from the maximum number of 
fifteen, as provided in the Oct. 22, 1951, agreement between liaison officers, 
to thirty. 

Other administrative details shall be mutually arranged by officers desig- 
nated by thé senior member of the liaison group of each side. 

This agreement is effective when signed and will terminate twenty days 
after the commencement of repatriation of sick and injured captured per- 
sonnel at Panmunjom. 

Done at Panmunjom, Korea, this eleventh day of April, 1953, in the 
English, Korean, and Chinese languages, all texts being equally authentic. 


Lee Sane Cuo, Major General, J. ©. DANIEL, Rear Admiral, United 


Korean People’s Army, senior States Navy, senior member 
member Korean People’s Army United Nations Command liaison 
and Chinese People’s Volunteers group. 


liaison group. 


AGREEMENT ON PRISONERS OF WAR? 
Signed at Panmunjom, June 8, 1953 


e e 

Within two months after the armistice agreement becomes effective, both 
sides shall, without offering any hindrance, directly repatriate and hand 
over in groups all those prisoners of war in its custody who insist on 
repatriation to the side to which they belonged at the time of capture. 
Repatriation shall be accomplished in accordance with the related pro- 
visions of Article III of the draft armistice agreement. In order to 
expedite the repatriation process of such personnel, each side shall, prior,to 
the signing of the armistice agreement, exchange the total numbers, by 
nationalities, of personnel to be repatriated direct. Each group delivered 
to the other side shall be accompanied by rosters, ‘prepared by nationality, 
to include name, rank (if any) and internment or military serial number, 

Both sides agree to hand over all those remaining prisoners of war who 
are not directly repatriated to the Neutral Nations Repatriation Com- 
mission for disposition in accordance with the following provisions: 


Terms OF REFERENCE FOR NEUTRAL NATIONS REPATRIATION COMMISSION ? 


I. GENERAL 


1, In order to ensure that all prisoners of war have the opportunity to 
exercise their right to be repatriated following an armistice, Sweden, 


1 Dept. of State Bulletin, Vol. 28, No. 730 (June 22, 1953), p. 866; U.N. Press Release 
PM/2544; see also Armistice in Korea: Sslected Statements and Documents, Dept. 5 
State Publication 5150 (Far Eastern Series 61). 

z2 Annex to Armistice Agreement (see Sub-paragraph 51 b), printed below, p. 186, 
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Switzerland, Poland, Czechoslovakia and India shall each be requested by 
both sides to appoint a member to a Neutral Nations Repatriation Commis- 
sion which shall be established to take custody in Korea of those prisoners 
of war who, while in the custody of the detaining powers, have not exer- 
cised their right to be repatriated. The Neutral Nations Repatriation 
Commission shall establish its headquarters within the Demilitarized Zone 
in the vicinity of Panmunjom, and shall station subordinate bodies of the 
same composition as the Neutral Nations Repatriation Commission at those 
locations at which the Repatriation Commission assumes custody of pris- 
oners of war. Representatives of both sides shall be permitted to observe 
the operations of the Repatriation Commission and its subordinate bodies 
to include explanations and interviews. . 

2. Sufficient armed forces and any other operating personnel required 
to assist the Neutral Nations Repatriation Commission in carrying out its 
functions and responsibilities shall be provided exclusively by India, whose 
representative shall be the umpire in accordance with the provisions of 
Article 182 of the Geneva Convention, and shall also be chairman and 
executive agent of the Neutral Nations Repatriation Commission. Repre- 
sentatives from each of the other four powers shall be allowed staff as- 
sistants in equal number not to exceed fifty (50) each. When any of the 
representatives of the neutral nations is absent for some reason, that repre- 
sentative shall designate an alternate representative of his own nationality 
to exercise his functions and authority. The arms of all personnel provided 
for in this Paragraph shall be limited to military police type small arms. 

* 3. No force or threat of force shall be used against the prisoners of war 
specified in Paragraph 1 above to prevent or effect their repatriation, and 
no violence to their persons or affront to their dignity or self-respect shall 
he permitted in any manner for any purpose whatsoever (but see Para- 
graph 7 below). This duty is enjoined on and entrusted to the Neutral 
Nations Repatriation Commission. - This Commission shall ensure that pris- 
oners of war shall aż all times be treated humanely in accordance with the 
specific provisions of the Geneva Convention, and with the general spirit 
of that convention. 


II. CUSTODY OF PRISONERS OF WAR 

4. All prisoners of war who have not exercised their right of repatria- 
tion following the effective date of the Armistice Agreement shall be re- 
leased from the military control and from the custody of the detaining 
side as soon as practicable, and, in all cases, within sixty (60) days subse- 
quent to the effective date of the Armistice Agreement to the Neutral 
Nations Repatriation Commission at locations in Korea to be designated 
by the detaining side. 

5. At the time the Neutral Nations Repatriation Commission assumes 
control of the prisoner of war installations, the military forces of the de- - 
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taining side shall be withdrawn therefrom, so that the locations specified 
in the preceding Paragraph shall be taken over completely by the armed 
forces of India. 

6. Notwithstanding the provisions of Puen 5 above, the detaining 
side shall have the responsibility for maintaining and ensuring security 
and order in the areas around the locations where the prisoners of war 
are in custody and for preventing and restraining any armed forces (in- . 
cluding irregular armed forces) in the area under its control from any 
acts of disturbance and intrusion against the locations where the prisoners 
of war are in custody. 

T. Notwithstanding the provisions of Paragraph 3 above, nothing in 
this agreement shall be construed as derogating from the authority of the 
Neutral Nations Repatriation Commission to exercise its legitimate func- 
tions and responsibilities for the control of the prisoners of war under its 
temporary jurisdiction. f 


II. EXPLANATION 


8. The Neutral Nations Repatriation Commission, after having received 
and taken into custody all those prisoners of war who have not exercised 
their right to be repatriated, shall immediately make arrangements so that 
within ninety (90) days after the Neutral Nations Repatriation Commis- 
sion takes over the custody, the nations to which the prisoners of war belong 
shall have freedom and facilities to send representatives “to the locations 
where such prisoners of war are in custody to explain to all the prisoners 
of war depending upon these nations their rights and to inform them ofe 
any matters relating ‘to their return to their homelands, particularly of 
their full freedom to return home to lead a peaceful life, under the follow- 


ing provisions: z 


a. The number of such explaining representatives shall not exceed 
seven (7) per thousand prisoners of war held in custody by the Neutral 
Nations Repatriation Commission; and the minimum authorized shall not 
be less than a total of five (5); 

b. The hours during which the explaining representatives shall have 
access to the prisoners shall be as determined by the Neutral Nations Re- 
patriation Commission, and generally in accord with Article 53 of the 
Geneva Convention Relative to the Treatment of Prisoners of War; 

e. All explanations and interviews shall be conducted in the presence of 
a representative of each member nation of the Neutral Nations Repatria- 
tion Commission and a representative from the detaining side; 

d. Additional provisions governing the explanation work shall be pre- 
seribed by the Neutral Nations Repatriation Commission, and will be de- 
signed to employ the principles enumerated i in Paragraph 3 above and i in, 
this Paragraph; 
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e. The explaining representatives, while engaging in their work, shall 
be allowed to bring with them necessary facilities and personnel for wireless 
communications. The number of communications personnel shall be limited 
to one team per location at which explaining representatives are in resi- 
dence, except in the event that all prisoners of war are concentrated in 
one location; in which case, two (2) teams shall be permitted. Each 
team. shall consist of not more than six (6) communications personnel. 


9. Prisoners of war in its custody shall have freedom and facilities 
to make representations and communications to the Neutral Nations 
Repatriation Commission and to representatives and subordinate bodies of 
the Neutral Nations Repatriation Commission and to inform them of 
their desires on any matter concerning the prisoners of war themselves, in 
accordance with arrangements made for the purpose by the Neutral Nations 
Repatriation Commission. 


IV. DISPOSITION OF PRISONERS OF WAR 


10. Any prisoner of war who, while in the custody of the Neutral Na- 
tions Repatriation Commission, decides to exercise the right of repatriation, 
shall make an application requesting repatriation to a body consisting of a 

representative of each member nation of the Neutral Nations Repatriation 

Commission. Once such an application is made, it shall be considered 
immediately by the Neutral Nations Repatriation Commission or one of its 
subordinate bodies so as to determine immediately by majority vote the 
validity of such application. Once such an application is made to and 
validated by the Commission or one of its subordinate bodies, the prisoner 
of war concerned shall immediately be transferred to and accommodated 
ein the tents set up for those who are ready to be repatriated. Thereafter, 
he shall, while still in the custody of the Neutral Nations. Repatriation Com- 
mission, be delivered forthwith to the prisoner of war exchange point at 
Panmunjom for repatriation under the procedure prescribed in the 
Armistice Agreement. 

11. At the expiration of ninety (90) days after the transfer of custody of 
the prisoners of war to the Neutral Nations Repatriation Commission, ac- 
cess of representatives to captured personnel as provided for in Paragraph 
8 above, shall terminate, and the question of disposition of the prisoners of 
war who have not exercised their right to be repatriated shall be submitted 
to the Political Conference recommended to be convened in Paragraph 60, 
Draft Armistice Agreement, which shall endeavor to settle this question 
within thirty (80) days, during which period the Neutral Nations Repatria- 
tion Commission shall continue to retain custody of those prisoners of war. 
The Neutral Nations Repatriation Commission shall declare the relief from 

, the prisoner of war status to civilian status of any prisoners of war who 
have not exercised their right to be repatriated and for whom no other dis- 
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position has been agreed to by the Political Conference within one hundred 
and twenty (120) days after the Neutral Nations Repatriation Commission 
has assumed their custody. Thereafter, according to the application of 
each individual, those who choose to go to neutral nations shall be assisted 
by the Neutral Nations Repatriation Commission and the Red Cross Society 
of India. This operation shall be completed within thirty (30) days, and 
upon its completion, the Neutral Nations Repatriation Commission shall 
immediately cease its functions and declare its dissolution. After the 
dissolution of the Neutral Nations Repatriation Commission, whenever and 
wherever any of those above-mentioned civilians who have been relieved 
from the prisoner of war status desire to return to their fatherlands, the 
authorities of the localities where they are shall be responsible for assisting 
them in returning to their fatherlands. 


V. RED CROSS VISITATION 


12. Essential Red Cross service for prisoners of war in custody of the 
Neutral Nations Repatriaticn Commission shall be provided by India in 
accordance with regulations issued by the Neutral Nations Repatriation 
Commission. 


VI. PRESS COVERAGE 
13. The Neutral Nations Repatriation Commission shall insure freedom 
of the press and other news media in observing the entire operation as 
enumerated herein, in accordance with procedures to be established by the 
Neutral Nations Repatriation Commission. 


VII. LOGISTICAL SUPPORT FOR PRISONERS OF WAR 


14. Each side shall provide logistical support for the prisoners of ware 


in the area under its military control, delivering required support to the 
Neutral Nations Repatriation Commission at an agreed delivery point in 
the vicinity of each prisoner of war installation. 

15. The cost of repatriating prisoners of war to the exchange point at 
Panmunjom shall be borne by the detaining side and the cost from the 
exchange point by the side cn which said prisoners depend, in accordance 
with Article 118 of the Geneva Convention. 

16. The Red Cross Society of India shall be responsible for- providing 
such general service personnel in the prisoner of war installations as re- 
quired by the Neutral Nations Repatriation Commission. 

17, The Neutral Nations Repatriation Commission shall provide medical 
support for the prisoners of war as may be practicable. The detaining side 
shall provide medical support as practicable upon the request of the Neutral 
Nations Repatriation Commission and specifically for those cases requiring 


e 


extensive treatment or hospitalization. The Neutral Nations Repatriation , 


Commission shall maintain custody of prisoners of war during such hos- 


OFFICIAL DOCUMENTS 185 


pitalization. The detaining side shall facilitate such custody. Upon com- 
pletion of treatment, prisoners of war shall be returned to a prisoner of 
war installation as specified in Paragraph 4 above. 

18. The Neutral Nations Repatriation Commission is entitled to obtain 
from both sides such kgitimate assistance as it may require in carrying out 
its duties and tasks, but both sides shall not under any name and in any 
form interfere or exert influence. 


VIII. LOGISTICAL SUPPORT FOR THE NEUTRAL NATIONS 
REPATRIATION COMMISSION 


19. Each side shall be responsible for providing logistical support for 
the personnel of the Neutral Nations Repatriation Commission stationed in 
the area under its military control, and both sides shall contribute on an 
equal basis to such support within the Demilitarized Zone. The precise 
arrangements shall be subject to determination between the Neutral Nations 
Repatriation Commission and the detaining side in each case. 

20. Hach of the detaining sides shall be responsible for protecting the 
explaining representatives from the other side while in transit over lines of 
communication withir its area, as set forth in Paragraph 23 for the Neutral 
Nations Repatriation Commission, to a place of residence and while in 
residence in the vicinity of but not within each of the locations where the 
prisoners of war are in custody. The Neutral Nations Repatriation Com- 
mission shall bewespcnsible for the security of such representatives within 
the actual limits of tke locations where the prisoners of war are in custody. 
, 21. Hach of the d2taining sides shall provide transportation, housing, 
communication, and other agreed logistical support to the explaining 
representatives of the other side while they are in the area under its military 


control. Such services shall be provided on a reimbursable basis. 
e 


IX. PUBLICATION 


22. After the Armistice Agreement becomes effective, the terms of this 
agreement shall be made known to all prisoners of war who, while in the 
custody of the detaining side, have not exercised their right to be re- 
patriated. 


X. MOVEMENT 


23. The movement of the personnel of the Neutral Nations Repatriation 
Commission and repatriated prisoners of war shall be over lines of com- 
munication as determined by the command(s) of the opposing side and the 
Neutral Nations Repatriation Commission. A map showing these lines of 
communication shall be furnished the command of the opposing side and 
the Neutral Nations Repatriation Commission. Movement of such per- 
sonnel, except withir locations as designated in Paragraph 4 above, shall 
he under the control of, and escorted by, personnel of the side in whose 
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area the travel is being undertaken; however, such movement shall not be 
subject to obstruction and coercion. > 


XI. PROCEDURAL MATTERS 


24. The interpretation of this agreement shall rest with the Neutral 
Nations Repatriation Commission. The Neutral Nations Repatriation Com- 
mission, and/or any subordinate bodies to which functions are delegated or 
assigned by the Neutral Nations Repatriation Commission, shall operate 
on the basis of majority vote. 

25. The Neutral Nations Repatriation Commission shall submit a weekly 
report to the opposing Commanders on the status of prisoners of war in its 
eustody, indicating the numbers repatriated and remaining at the end of 
each week. 

26. When this agreement has been acceded to by both sides and by the 
five powers herein, it shall become effective upon the date the Armistice be- 
comes effective. l 

27. Done at Panmunjom, Korea, at 1400 hours on the 8th day of June 
1953, in English, Korean, and Chinese, all texts being equally authentic. 


NAM IL WILLIAM K. HARRISON, JR. 
_ General, Korean People’s Army . Lieutenant General, United 
Senior Delegate, States Army z bd 
Delegation of the Korean People’s Senior Delegate, 
Army and the Chinese People’s United Nations Command 
Volunteers Delegation ° 


AGREEMENT BETWEEN THE COMMANDER-IN-CHIEF, UNITED 
NATIONS COMMAND, ON THE ONE HAND, AND THE SUPREME 
COMMANDER OF THE KOREAN PEOPLE’S ARMY AND THE 
COMMANDER OF THE CHINESE PEOPLE’S VOLUNTEERS, 
ON THE OTHER HAND, CONCERNING A MILITARY 
ARMISTICE IN KOREA * 


PREAMBLE 


The undersigned, the Commander-in-Chief, United Nations Command, 
on the one hand, and the Supreme Commander of the Korean People’s | 
Army and the Commander of the Chinese People’s Volunteers, on the other 
hand, in the interest of stopping the Korean conflict, with its great toll 
of suffering and bloodshed on both.sides, and with the objective of estab- 


1Signed at Panmunjom, July 27, 1953. Reprinted from official text in the Depart- 
- ment of State. Also reproduced in U.N. Does. A/2431 and 8/3079, Aug. 7, 1953, and 


in Dept. of State Publication 5150, cited above. v 
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lishing an armistice which will insure a complete cessation of hostilities 
and of all acts of armed force in Korea until a final peaceful settlement is 
achieved, do individually, collectively, and mutually agree to accept and 
to be bound and governed by the conditions and terms of armistice set 
forth in the following Articles and Paragraphs, which said conditions and 
terms are intended to be purely military in character and to pertain solely 
to the belligerents in Korea. 


ARTICLE I 
MILITARY DEMARCATION LINE AND DEMILITARIZED ZONE 


1. A Military Demarcation Line shall be fixed and both sides shall with- 
draw two (2) kilometers from this line so as to establish a Demilitarized 
Zone between the opposing forces. A Demilitarized Zone shall be estab- 
lished as a buffer zone to prevent the occurrence of incidents which meer 
lead to a resumption of hostilities. 

2. The Military Demarcation Line is located as indicated on the attached 
map (Map 1).? 

3. The Demilitarized’ Zone is defined by a northern and a southern 
boundary as indicated on the attached map (Map 1).? 

. 4. The Military Demarcation Line shall be plainly marked as directed 
by the Military Armistice Commission hereinafter established. The Com- 
manders of jhe opposing sides shall have suitable markers erected along 
the boundary between the Demilitarized Zone and their respective areas. 
The Military Armistice Commission shall supervise the erection of all 
markers placed along the Military Demarcation Line and along the bound- 
aries of the Demilitarized Zone. 

5. The waters of the Han River Estuary shall be open to civil shipping 
of both sides wherever one bank is controlled by one side and the other 
bank is controlled by the other side. The Military Armistice Commission 
shall prescribe rules for the shipping in that part of the Han River Estuary 
indicated on the attached map (Map 2).? Civil shipping of each side shall 
have unrestricted access to the land under the military control of that side. 

6. Neither side shall execute any hostile act within, from, or against the 
Demilitarized Zone. 

7. No person, military or civilian, shall be permitted to cross the Military 
Demarcation Line unless specifically authorized to do so by the Military 
Armistice Commission. 

8. No person, military or civilian, in the Demilitarized Zone shall be per- 
mitted to enter the territory under the military control of either side unless 
specifically authorized to do so by the Commander into whose territory 
entry is sought. 

9. No person, military or civilian, shall be permitted to enter the De- 
militarized Zone except persons concerned with the conduct of civil ad- 


2Not printed here. ` 
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ministration and relief and persons specifically authorized to enter by the 
Military Armistice Commission. 

10. Civil administration and relief in that part of the Demilitarized 
Zone which is south of the Military Demarcation Line shall be the responsi- 
bility of the Commander-in-Chief, United Nations Command; and civil 
administration and relief in that part of the Demilitarized Zone which is 
north of the Military Demarcation Line shall be the joint responsibility of 
the Supreme Commander of the Korean People’s Army and the Com- 
mander of the Chinese People’s Volunteers. The number of persons, mili- 
tary or civilian, from each side who are permitted to enter the Demilitarized 
Zone for the conduct of civil administration and relief shall be as deter- 
mined by the respective Commanders, but in no case shall the total number 
authorized by either side exceed one thousand (1,000) persons at any one 
time. The number of civil police and the arms to be carried by them shall 
be as prescribed by the Military Armistice Commission. Other personnel 
shall not carry arms unless specifically authorized to do so by the Military 
Armistice Commission. 

11. Nothing contained in this Article shall be construed to prevent the 
complete freedom of movement to, from, and within the Demilitarized Zone 


by the Military Armistice Commission, its assistants, its Joint Observer 


Teams with their assistants, the Neutral Nations Supervisory Commission 
hereinafter established, its assistants, its Neutral Nations Inspection Tegms 
with their assistants, and of any other persons, materials, and equipment 
specifically authorized to enter the Demilitarized Zone by the Military 
Armistice Commission. Convenience of movement shall be permitted 
through the territory under the military control of either side over any 
route necessary to move between points within the Demilitarized Zone where 
such points are not connected by roads lying completely within the De- 
militarized Zone. ° 


ARTICLE IT 
CONCRETE ARRANGEMENTS FOR CEASE-FIRE AND ARMISTICE 


A. GENERAL 


12. The Commanders of the opposing sides shall order and enforce a 
complete cessation of all hostilities in Korea by all armed forces under 
their control, including all units and personnel of the ground, naval, and 
air forces, effective twelve (12) hours after this Armistice Agreement is 
signed, (See Paragraph 63 hereof for effective date and hour of the re- 
maining provisions of this Armistice Agreement). 

13. In order to insure the stability of the Military Armistice so as to 
facilitate the attainment of a peaceful settlement through the holding by 
both sides of a political conference of a higher level, the Commanders of 
the opposing sides shall: 


. 
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a. Within seventy-two (72) hours after this Armistice Agreement be- 
comes effective, withdraw all of their military forces, supplies, and equip- 
ment from the Demilitarized Zone except as otherwise provided herein. 
All demolitions, minefields, wire entanglements, and other hazards to the 
safe movement of personnel of the Military Armistice Commission or its 
Joint Observer Teams, known to exist within the Demilitarized Zone after 
the withdrawal of military forces therefrom, together with lanes known 
to be free of all such hazards, shall be reported to the Military Armistice 
Commission by the Commander of the side whose forces emplaced such 
hazards. Subsequently, additional safe lanes shall be cleared; and eventu- 
ally, within forty-five (45) days after the termination of the seventy-two 
(72) hour period, all such hazards shall be removed from the Demilitarized 
Zone as directed by and under the supervision of the Military Armistice 
Commission. At the termination of the seventy-two (72) hour period, 
except for unarmed troops authorized a forty-five (45) day period to com- 
plete salvage operations under Military Armistice Commission supervision, | 
such units of a police nature as may be specifically requested by the Military . 
Armistice Commission and agreed to by the Commanders of the opposing 
sides, and personnel authorized under Paragraphs 10 and 11 hereof, no 
personnel of either side shall be permitted to enter the Demilitarized Zone. 

b. Within ten (10) days after this Armistice Agreement becomes effec- 
tive? withdraW all of their military forces, supplies, and equipment from 
the rear and the coastal islands and waters of Korea of the other side. 
If such military forces are not withdrawn within the stated time limit, and 
there is no mutually agreed and valid reason for the delay, the other side 
shall have the right to take any action which it deems necessary for the 
maintenance of security and order. The term ‘‘coastal islands’’, as used 
above, refers to those islands which, though occupied by one side at the 
tim® when this Armistice Agreement becomes effective, were controlled by 
the other side on 24 June 1950; provided, however, that all the islands 
lying to the north and west of the provincial boundary line between 
HWANGHAE-DO and KYONGGI-DO shall be under the military control 
of the Supreme Commander of the Korean People’s Army and the Com- 
mander of the Chinese People’s Volunteers, except the island groups of 
PAENGYONG-DO (37°58’ N, 124°40’ E), TAECHONG-—DO (37°50 N, 
124°42’ E), SOCHONG-DO (87°46’ N, 124°46’ E), YONPYONG—DO 
37°38’ N, 125°40 E), and U-DO (37°36’ N, 125°58’ E) and which shall 
remain under the military control of the Commander-in-Chief, United Na- 
tions Command. All the islands on the west coast of. Korea lying south 
of the above-mentioned boundary line shall remain under the military 
contro] of the Commander-in-Chief, United Nations Command. (See Map 
3.)3 


- 8Not printed here. 
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c. Cease the introduction into Korea of reinforcing military person- 
nel; provided, however, that the rotation of units and personnel, the arrival 
in Korea of personnel on a temporary duty basis, and the return to Korea 
of personnel after short periods of leave or temporary duty outside of 
Korea shall be permitted within the scope prescribed below. ‘‘Rotation’’ 
is defined as the replacement of units or personnel by other units or per- 
sonnel who are commencing a tour of duty in Korea. Rotation personnel 
shall be introduced into and evacuated from Korea only through the 
ports of entry enumerated in Paragraph 43 hereof. Rotation shall be 
conducted on a man-for-man basis; provided, however, that no more than 
thirty-five thousand (35,000) persons in the military service shall be ad- 
mitted into Korea by either side in any calendar month under the rotation 
policy. No military personnel of either side shall be introduced into 
Korea if the introduction of such personnel will cause the aggregate of the 
military personnel of that side admitted into Korea since the effective date 
of this Armistice Agreement to exceed the cumulative total of the military 
personnel of that side who have departed from Korea since that date. Re- 
ports concerning arrivals in and departures from Korea of military per- 
sonnel shall be made daily to the Military Armistice Commission and the 
Neutral Nations Supervisory Commission; such reports shall include places 
of arrival and departure and the number of persons arriving at or depart- 
ing from each such place. The Neutral Nations Superyisory Commission, 
through its Neutral Nations Inspection Teams, shall conduct supervision 
and inspection of the rotation of units and personnel authorized above, at 
the ports of entry enumerated in Paragraph 43 hereof. ° 

d. Cease the introduction into Korea of reinforcing combat aireraft, 
armored vehicles, weapons, and ammunition; provided, however, that com- 
bat aircraft, armored vehicles, weapons, and ammunition which are,de- 
stroyed, damaged, worn out, or used up during the period of the armistice 
may be replaced on the basis of piece-for-piece of the same effectiveness 
and the same type. Such combat aircraft, armored vehicles, weapons, 
and ammunition shall be introduced into Korea only through the ports 
of entry enumerated in Paragraph 43 hereof. In order to justify the 
requirement for combat aircraft, armored vehicles, weapons, and ammuni- 
tion to be introduced into Korea for replacement purposes, reports con- 
eerning every incoming shipment of these items shall be made to the Military 
Armistice Commission and the Neutral Nations Supervisory Commission ; 
such reports shall include statements regarding the disposition of the items 
being replaced. Items to be replaced which are removed from Korea shall 
be removed only through the ports of entry enumerated in Paragraph 43 
hereof. The Neutral Nations Supervisory Commission, through its Neutral 
Nations Inspection Teams, shall conduct supervision and inspection of the 
replacement of combat aircraft, armored vehicles, weapons, and ammuni- 
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tion authorized above, at the ports of entry enumerated in Paragraph 48 
hereof. 

e. Insure that personnel of their respective comniands who violate any 
of the provisions of this Armistice Agreement are adequately punished. 

f. In those cases where places of burial are a matter of record and 
graves are actually found to exist, permit graves registration personnel of 
the other side to enter, within a definite time limit after this Armistice 
Agreement becomes effective, the territory of Korea under their military 
control, for the purpose of proceeding to such graves to recover and evacu- 
ate the bodies of the deceased military personnel of that side, including 
deceased prisoners of war. The specific procedures and the time limit for 
the performance of the above task shall be determined by the Military 
Armistice Commission. The Commanders of the opposing sides shall 
furnish to the other side all available information pertaining to the places 
of burial of the deceased military personnel of the other side. 

g. Afford full protection and all possible assistance and cooperation to 
the Military Armistice Commission, its Joint Observer Teams, the Neutral 
Nations Supervisory Commission, and its Neutral Nations Inspection 
Teams, in the carrying out of their functions and responsibilities herein- 
after assigned;.and accord to the Neutral Nations Supervisory Commis- 
sion, and to jts Neutral Nations Inspection Teams, full convenience of move- 
ment between the headquarters of the Neutral Nations Supervisory Com- 
mission and the ports of entry enumerated in Paragraph 43 hereof over 
main lines of communication agreed upon by both sides (See Map 4),4 
and between the headquarters of the Neutral Nations Supervisory Com- 
mission and the places where violations of this Armistice Agreement have 
been reported to have occurred. In order to prevent unnecessary delays, 
the use of alternate routes and means of transportation will be permitted 
whenever the main lines of communication are closed.or impassable. 

h. Provide such logistic support, including communications and trans- 
portation facilities, as may be required by the Military Armistice Com- 
mission and the Neutral Naticzs Supervisory Commission and their Teams, 

i, Each construct, operate, and maintain a suitable airfield in their 
respective parts of the Demilitarized Zone in the vicinity of the head- 
quarters of the Military Armistice Commission, for such uses as the Com- 
mission may determine. 

- j. Insure that all members and other personnel of the Neutral Nations 
Supervisory Commission and of the Neutral Nations Repatriation Commis- 
sion hereinafter established shall enjoy the freedom and facilities necessary 
for the proper exercise of their functions, including privileges, treatment, 
and immunities equivalent to those ordinarily enjoyed by accredited diplo- 
matie personnel under international usage. 


*4 Not printed here. 
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14. This Armistice Agreement shall apply to all opposing ground forces 
under the military control of either side, which ground forces shall respect 
the Demilitarized Zone and the area of Korea under the military control of 
the opposing side. 

15. This Armistice Agreement shall apply to all opposing naval forces, 
which naval forces shall respect the waters contiguous to the Demilitarized 
Zone and to the land area of Korea under the military control of the op- 
posing side, and shall not engage in blockade of any kind of Korea. 

16. This Armistice Agreement shall apply to all opposing air forces, 
which air force shall respect the air space over the Demilitarized Zone and 
over the area of Korea under the military control of the opposing side, and 
over the waters contiguous to both. 

17. Responsibility for compliance with and ee ener, of the terms 
and provisions of this Armistice. Agreement is that of the signatories hereto 
and their successors in command. The Commanders of the opposing sides - 
shall establish within their respective commands all measures and pro- 
cedures necessary to insure complete compliance with all of the provisions 
hereof by all elements of their commands. They shall actively cooperate 
with one another and with the Military Armistice Commission and the 
Neutral Nations Supervisory Commission in requiring observance of both 
the letter and the spirit of all of the provisions of this Armistice Agreement. 

18. The costs of the operations of the Military Armistice Commission 
and of the Neutral Nations Supervisory Commission and of their Teams 
shall be shared equally by the two opposing sides. 


B. MILITARY ARMISTICE COMMISSION 
i 1. COMPOSITION 


19. A Military Armistice Commission is hereby established. e 

20. The Military Armistice Commission shall be composed of ten (10) 
senior officers, five (5) of whom shall be appointed by the Commander- 
jn-Chief, United Nations Command, and five (5) of whom shall be ap- 
pointed jointly by the Supreme Commander of the Korean People’s Army 
and the Commander of the Chinese People’s Volunteers. Of the ten mem- 
bers, three (3) from each side shall be of general or flag rank. The two 
(2) remaining members on each side may be major generals, brigadier 
generals, colonels, or their equivalent. 

21. Members of the Military Armistice Commission shall be permitted 
to use staff assistants as required. 

22. The Military Armistice Commission shall be provided with the 
necessary administrative personnel to establish a Secretariat charged with 
assisting the Commission by performing record-keeping, secretarial, in- 
terpreting, and such other functions as the Commission may assign to it. 
Each side shall appoint to the Secretariat a Secretary and an Assistant 
Secretary and such clerical and specialized personnel as required by the 
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Secretariat. Records shall be kept in English, Koreni, and Chinese, all of 
which shall be equally authentic. 

23. a. The Military Armistice NEEE shall be initially provided 
with and assisted by ten (10) Joint Observer Teams, which number may 
be reduced by agreement of the senior members of both sides on the Mili- 
tary Armistice Commission. 

b. Each Joint Observer Team shall be composed of not less than four 
(4) nor more than six (6) officers of field grade, half of whom shall be 
appointed by the Commander-in-Chief, United Nations Command, and 
half of whom shall be appointed jointly by the Supreme Commander of the 
Korean People’s Army and the Commander of the Chinese People’s 
Volunteers. Additional personnel such as drivers, clerks, and interpreters 
shall be furnished by each side as required for the functioning of the Joint 
Observer Teams. 

2. FUNCTIONS AND AUTHORITY 


24.. The general mission of the Military Armistice Commission shall be 
to supervise the implernentation of this Armistice Agreement and to settle 
through negotiations any violations of this Armistice Agreement. 

25. The Military Armistice Commission shall: 


a. Locate its headquarters in the vicinity of PANMUNJOM (37°57 
29'"N, 126°£0'00" E). The Military Armistice Commission may relocate 
its headquarters dt another point within the Demilitarized Zone by agree- 
ment of the senior members of both sides on the Commission. 

b. Operate as a joint organization without a chairman. 
c. Adopt such rules of procedure as it may, from time to time, deem 
necessary. 

d. Supervise the carrying out of the provisions of this Armistice 
Agreement pertaining to the Demilitarized Zone and to the Han River 
Estuary. 

e. Direct the operations of the Joint Observer Teams. 

f. Settle through negotiations any violations of this Armistice Agree- 
ment. 

g. Transmit immediately to the Commanders of the opposing sides all 
reports of investigations of violations of this Armistice Agreement and all 
other reports and records of proceedings received from the Neutral Na- 
tions Supervisory Cornmission. 

h. Give general supervision and direction to the activities of the Com- 
mittee for Repatriation of Prisoners of War and the Committee for As- 
sisting the Return of Displaced Civilians, hereinafter established. 

i. Act as an intermediary in transmitting communications between the 
Commanders of the opposing sides; provided, however, that the foregoing 
shall not: be construed to preclude the Commanders of both sides from 
communicating with each other by any other means which they may desire 
to employ. 


w 
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_ j. Provide credentials and distinctive insignia for its staff and its Joint 
Observer Teams, and a distinctive marking for all vehicles, aircraft, and 
vessels, used in the performance of its mission. 


26. The mission of the Joint Observer Teams shall be to assist the Mili- 
tary Armistice Commission in supervising the carrying out of the pro- 
visions of this Armistice Agreement pertaining to the Demilitarized Zone 
and to the Han River Estuary. 

27. The Military Armistice Commission, or the senior member of either 
side thereof, is authorized to dispatch Joint Observer Teams to investigate 
violations of this Armistice Agreement reported to have occurred in the 
Demilitarized Zone or in the Han River Estuary; provided, however, that 
not more than one half of the Joint Observer Teams which have not been 
dispatched by the Military Armistice Commission may be dispatched at 
any one time by the senior member of either side on the Commission. 

28. The Military Armistice Commission, or the senior member of either 
side thereof, is authorized to request the Neutral Nations Supervisory Com- 
mission to conduct special observations and inspections at places outside 
the Demilitarized Zone where violations of this Armistice Agreement have 
been reported to have occurred. 

29. When the Military Armistice Commission determines that a violation 
of this Armistice Agreement has occurred, it shall immediately report such 
violation to the Commanders of the opposing sides. s 

30. When the Military Armistice Commission determines that a viola- 
tion of this Armistice Agreement has been corrected to its satisfaction, it 
shall so report to the Commanders of the opposing sides. 


3. GENERAL 


31. The Military Armistice Commission shall meet daily. Recesses,of 
not to exceed seven (7) days may be agreed upon by the senior members 
of both sides; provided, that such recesses may be terminated on twenty- 
four (24) hour notice by the senior member of either side. 

82. Copies of the record of the proceedings of all meetings of the Mili- 
tary Armistice Commission shall be forwarded to the Commanders of the 
opposing sides as soon as possible after each meeting. 

33. The Joint Observer Teams shall make periodic reports to the Military 
Armistice Commission as required by the Commission and, in addition, 
shall make such special reports as may be deemed necessary by them, or 
as may be required by the Commission. 

34, The Military Armistice Commission shall maintain duplicate files 
of the reports and records of proceedings required by this Armistice Agree- 
ment. The Commission is authorized to maintain duplicate files of such 
other reports, records, etc., as may be necessary in the conduct of its 
business. Upon eventual dissolution of the Commission, one set of the 
above files shall be turned over to each side. 
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35. The Military Armistice Commission may make recommendations to 
the Commanders of the opposing sides with respect to amendments or ad- 
ditions to this Armistice Agreement. Such recommended changes should 
generally be those designed to insure a more effective armistice. 


C. NEUTRAL NATIONS SUPERVISORY COMMISSION 
1. COMPOSITION 


36. A Neutral Nations Supervisory Commission is hereby established.- 
37. The Neutral Nations Supervisory Commission shall be composed of 
four (4) senior officers, two (2) of whom shall be appointed by neutral 


nations nominated by the Commander-in-Chief, United Nations Command, ` 


namely, SWEDEN and SWITZERLAND, and two (2) of whom shall 
be appointed by neutral nations nominated jointly by the Supreme Com- 
mander of the Korean People’s Army and the Commander of the Chinese 
People’s Volunteers, namely, POLAND ‘and CZECHOSLOVAKIA. The 
term ‘‘neutral nations’’ as herein used is defined as those nations whose 
combatant forces have not participated in the hostilities in Korea. Mem- 
bers appointed to the Commission may be from the armed forces of the 
appointing nations. Each member shall designate an alternate member 
to attend those meetings which for any reason the principal member is 
unable to attend. Such alternate members shall be of the same nationality 
as their principals. The Neutral Nations Supervisory Commission may 
take action whenever the number of members present from the neutral 
nations nominated by one side is equal to the number of members present 
from the neutral nations nominated by the other side. 

38. Members of the Neutral Nations Supervisory Commission shall be 
permitted to use staff assistants furnished by the neutral nations as re- 
qwired. These staff assistants may be appointed as alternate members of 
the Commission. 

39. The neutral nétions shall be requested to furnish the Neutral Na- 
tions Supervisory Commission with the necessary administrative personnel 
to establish a Secretariat charged with assisting the Commission by per- 
forming necessary record-keeping, secretarial, interpreting, and such other 
functions as the Commission may assign to it. 

40. a. The Neutral Nations Supervisory Commission shall be initially 
provided with, and assisted by, twenty (20) Neutral Nations Inspection 
Teams, which number may be reduced by agreement of the senior members 
of both sides on the Military Armistice Commission. The Neutral Na- 
tions Inspection Teams shall be responsible to, shall report to, and shall 
be subject to the direction of, the Neutral Nations Supervisory Commis- 
sion only. l 

b. Each Neutral Nations Inspection Team shall be composed of not 
Igss than four (4) officers, preferably of field grade, half of whom shall be 
from the neutral nations nominated by the Commander-in-Chief, United ` 
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Nations Command, and half of whom shall be from the neutral nations 
nominated jointly by the Supreme Commander of the Korean People’s 
Army and the Commander of the Chinese People’s Volunteers. Members 
appointed to the Neutral Nations Inspection Teams may be from the armed 
forces of the appointing nations. In order to facilitate the functioning 
of the Teams, sub-teams composed of not less than two (2) members, one 
of whom shall be from a neutral nation nominated by the Commander-in- 
Chief, United Nations Command, and one of whom shall be from a neutral 
nation nominated jointly by the Supreme Commander of the Korean 
People’s Army and the Commander of the Chinese People’s Volunteers, 
may be formed as circumstances require.. Additional personnel such as 
drivers, clerks, interpreters, and. communications personnel, and such 
equipment as may be required by the Teams to perform their missions, 
shall be furnished by the Commander of each side, as required, in the 
Demilitarized Zone and in the territory under his military control. The 
Neutral Nations Supervisory Commission may provide itself and the 
Neutral Nations Inspection Teams with such of the above personnel and 
equipment of its own as it may desire; provided, however, that such 
personnel shall be personnel of the same neutral nations of which the 
Neutral Nations Supervisory Commission is composed. ° 


2. FUNCTIONS AND AUTHORITY 


41, The mission of the Neutral Nations Supervisory Commission shall 
be to earry out the functions of supervision, observation, inspection, and 
investigations, as stipulated in Sub-paragraphs 13¢ and 13d and Paragraph 
28 hereof, and to report the results of such supervision, observation, in- 
spection, and investigation to the Military Armistice Commission, 

42. The Neutral Nations Supervisory Commission shall: ° 


a. Locate its headquarters in proximity to the headquarters of the 
Military Armistice Commission. 

b. Adopt such rules of procedure as it may, from time to time, deem 
necessary. 

c. Conduct, through its members and its Neutral Nations Inspection 
Teams, the supervision and inspection provided for in Sub-paragraphs 18e 
and 13d of this Armistice Agreement at the ports of entry enumerated 
in Paragraph 43 hereof, and the special observations and inspections 
provided for in Paragraph 28 hereof at those places where violations of 
this Armistice Agreement have been reported to have occurred. The in- 
spection of combat aircraft, armored vehicles, weapons, and ammunition 
by the Neutral Nations Inspection Teams shall be such as to enable them 
to properly insure that reinforcing combat aircraft, armored vehicles, 
weapons, and ammunition are not being introduced into Korea; but thts 
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shall not be construed as authorizing inspections or examinations of any 
secret designs or characteristics of any combat aircraft, armored vehicle, 
weapon, or ammunition. : 

d. Direct and supervise the operations of the Neutral Nations Inspec- 
tion Teams. 

e. Station five (5) Neutral Nations Inspection Teams at the ports of 
entry enumerated in Paragraph 43 hereof located in the territory under 
the military control of the Commander-in-Chief, United Nations Com- 
mand; and five (5) Neutral Nations Inspection Teams at the ports of entry 
enumerated in Paragraph 43 hereof located in the territory under the 
military control of the Supreme Commander of the Korean People’s Army 
and the Commander of the Chinese People’s Volunteers; and establish 
initially ten (10) mobile Neutral Nations Inspection Teams in reserve, 
stationed in the general vicinity of the headquarters of the Neutral Na- 
tions Supervisory Commission, which number may be reduced by agree- 
ment of the senior members of both sides on the Military Armistice Com- 
mission. Not more than half of the mobile Neutral Nations Inspection 
Teams shall be dispatched at any one time in accordance with requests of 
the senior member of either side on the Military Armistice Commission. 

£. Subject to the provisions of the preceding Sub-paragraphs, conduct 
without delay inyestigations of reported violations of this Armistice Agree- 
ment, including such investigations of reported violations of this Armistice 
Agrement as may be requested by the Military Armistice Commission 
ér by the senior member of either side on the Commission. 

g. Provide credentials and distinctive insignia for its staff and its 
Neutral Nations Inspection Teams, and a distinctive marking for all 
v@nicles, aircraft, and vessels, used in the performance of its mission. 


43. Neutral Nations Inspection Teams shall be stationed at the follow- 
ing ports of entry: 


Territory under the military control of the 


Territory under the military control of Korean People’s Army and the 

the United Nations Command Chinese People’s Volunteers 
INCHON (87°28 N, 126°38’ E) SINUIJU (40°06' N, 124°24’ E) 
TAEGU (35°52 N, 128°36’E) CHONGJIN (41°46 N, 129°49’ E) 
PUSAN (35°06 N, 129°07 E) HUNGNAM (39°50 N, 127°387' E) 


KANGNUNG (37°45' N, 128°54 E) MANPO (41°09' N, 126°18" E) 
KUNSAN (35°59 N, 126°43' E) SINANJU (39°36' N, 125°86’ E) 


These Neutral Nations Inspection Teams shall be accorded full con- 
venience of movement within the areas and over the routes of communica- 
tion set forth on the attached map (Map 5).° 


“s Not printed here. 


` ber. 
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3, GENERAL 


44. The Neutral Nations Supervisory Commission shall meet daily. 
Recesses of not to exceed seven (7) days may be agreed upon by the mem- 
bers of the Neutral Nations Supervisory Commission; provided, that such 
recesses may be terminated on twenty-four (24) hour notice by any mem- 

45. Copies of the record of the proceedings of all meetings of the Neutral 
Nations Supervisory Commission shall be forwarded to the Military 
Armistice Commission as soon as possible after each meeting. Records 
shall be kept in English, Korean, and Chinese. 

46. The Neutral Nations Inspection Teams shall make periodic reports 
concerning the results of their supervision, observations, inspections, and 
investigations to the Neutral Nations Supervisory Commission as required 
by the Commission and, in addition, shall make such special reports as 
may be deemed necessary by them, or as may be required by the Com- 
mission. Reports shall be submitted by a Team as a whole, but may 
also be submitted by one or more individual members thereof; provided, 
that the reports submitted by one or more individual members thereof shall 
be considered as informational only. 

47. Copies of the reports made by the Neutral Nations Inspection 
Teams shall be forwarded to the Military Armistice Commission by the 
Neutral Nations Supervisory Commission without delay and in the 
language in which received. They shall not be delayed by the process 
of translation or evaluation. The Neutral Nations Supervisory Com- 
mission shall evaluate such reports at the earliest practicable time and 
shall forward their findings to the. Military Armistice Commission as a 
matter of priority. The Military Armistice Commission shall not take 
final action with regard to any such report until the evaluation thereof 
has been received from the Neutral Nations Supervisory Commission. 
Members of the Neutral Nations Supervisory Commission and of its Teams 
shall be subject to appearance before the Military Armistice Commission, at 
the request of the senior member of either side on the Military Armistice 
Commission, for clarification of any report submitted. 

48. The Neutral Nations Supervisory Commission shall maintain dupli- 
cate files of the reports and records of proceedings required by this 
Armistice Agreement. The Commission is authorized to maintain duplicate 
files of such other reports, records, ete., as may be necessary in the conduct 
of its business. Upon eventual dissolution of the Commission, one set of 
the above files shall be turned over to each side. 

49. The Neutral Nations Supervisory Commission may make recom- 
mendations to the Military Armistice Commission with respect to amend- 
ments or additions to this Armistice Agreement. Such recommended 
changes should generally be those designed to insure a more effective 
armistice. ` : 
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50. The Neutral Nations Supervisory Commission, or any member 
thereof, shall be authorized to communicate with any member of the 
Military Armistice Commission. 


ArticLe IIT 
ARRANGEMENTS RELATING TO PRISONERS OF WAR 


©- 51. The release and repatriation of all prisoners of war held in the 
custody of each side at the time this Armistice Agreement becomes effective 
shall be effected in conformity with the following provisions agreed upon 
by both sides prior to the signing of this Armistice Agreement. 


a. Within sixty (60) days after this Armistice Agreement becomes 
effective, each side shall, without offering any hindrance, directly repatriate 
and hand over in groups all those prisoners of war in its custody who insist 
on repatriation to the side to which they belonged at the time of capture. 
Repatriation shall be accomplished in accordance with the related provi- 
sions of this Article. In order to expedite the repatriation process of such 
personnel, each side shall, prior to the signing of the Armistice Agreement, 
exchange the total numbers, by nationalities, of personnel to be directly 
repatriated. Hach group of prisoners of war delivered to the other side 
shall be accompanied by rosters, prepared by nationality, to include 
name, rank, (if any) and internment or military serial number. 

b. Hach sidg shall release all those remaining prisoners of war, who 
are not directly repatriated, from its military control and from its custody 
and hand them over to the Neutral Nations Repatriation Commission for 
disposition in accordance with the provisions in the Annex hereto: ‘‘Terms 
of Reference for Neutral Nations Repatriation Commission.’’ $ 

c. So that there may be no misunderstanding owing to the equal use 
of three languages, the act of delivery of a prisoner of war by one side to 
the other side shall, for the purposes of this Armistice Agreement, be called 
“repatriation” in English, ‘‘[Korean characters!” (SONG HWAN) in 
Korean, and ‘‘{Chinese characters}’’ (CH’IEN FAN) in Chinese not- 
withstanding the nationality or place of residence of such prisoner of war. 


52. Hach side insures that it will not employ in acts of war in the Korean 
conflict any prisoner of war released and repatriated incident to the coming 
into effect of this Armistice Agreement. 

53. All the sick and injured prisoners of war who insist upon repatria- 
tion shall be repatriated with priority. Insofar as possible, there shall 
be captured medical personnel repatriated concurrently with the sick and 
injured prisoners of war, so as to provide medical care and attendance en 
route. 

54. The repatriation of all of the prisoners of war required by Sub- 
paragraph 5la hereof shall be completed within a time limit of sixty 


* 6 Contained in Prisoners of War Agreement of Juné 8, 1953, printed above, p. 180. 
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(60) days after this Armistice Agreement becomes effective. Within this 
time limit each side undertakes to complete the repatriation of the above- 
mentioned prisoners of war in its custody at the earliest practicable time. 

‘55. PANMUNJOM is designated as the place where prisoners of war 
will be delivered and received by both sides. Additional place(s) of 
delivery and reception of prisoners of war in the Demilitarized Zone may 
be designated, if necessary, by the Committee for Repatriation of Prisoners 
of War. 

56. a. A Committee for Repatriation of Prisoners of War is hereby 
established. It shall be composed of six (6) officers of field grade, three 
(3) of whom shall be appointed by the Commander-in-Chief, United 
Nations Command, and three (8) of whom shall be appointed jointly by 
the Supreme Commander of the Korean People’s Army and the Com- 
mander of the Chinese People’s Volunteers. This Committee shall, under 
the general supervision and direction of the Military Armistice Com- 
mission, be responsible for coordinating the specific plans of both sides 
for the repatriation of prisoners of war and for supervising the execution 
by both sides of all of the provisions of this Armistice Agreement relating 
to the repatriation of prisoners of war. It shall be the duty of this Com- 
mittee to coordinate the timing of the arrival of prisoners of war at the 
place(s) of delivery and reception of prisoners of war from the prisoner of 
war camps of both sides; to make, when necessary, such specfal arrange- 
ments as may be aw with regard to the transportatioh and welfare of 
sick and injured prisoners of war; to coordinate the work of the joint 
Red Cross teams, established in Paragraph 57 hereof, in assisting in the 
repatriation of prisoners of war; to supervise the implementation of the 
arrangements for the actual repatriation of prisoners of war stipulated in 
Paragraphs 58 and 54 hereof; to select, when necessary, additional 
place(s) of delivery and reception of prisoners of war; to arrange fêr 
security at the place(s) of delivery and reception of prisoners of war; 
and to carry out such other related functions as are required for the re- 
patriation of prisoners of war. 

b. When unable to reach agreement on any matter relating to its 
responsibilities, the Committee for Repatriation of Prisoners of War shall 
- immediately refer such matter to the Military Armistice Commission for 
decision. The Committee for Repatriation of Prisoners of War shall 
maintain its headquarters in proximity to the headquarters of the Military 
Armistice Commission. 

c. The Committee for Repatriation of Prisoners of War shall be dis- 
solved by the Military Armistice Commission upon completion of the 
program of repatriation of prisoners of war. 


57. a. Immediately after this Armistice Agreement becomes effective, 
joint Red Cross teams composed of representatives of the national Red 
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‘Cross Societies of the countries contributing -forces to the United Nations 
Command on the one hand, and representatives of the Red Cross Society 
of the Democratic People’s Republic of Korea and representatives of the 
Red Cross Society of the People’s Republic of China on the other hand, 
shall be established. The joint Red Cross teams shall assist in the execu- 
tion by both sides of those provisions of this Armistice Agreement relating 
to the repatriation of all the prisoners of war specified in Sub-paragraph 
5la hereof, who insist upon repatriation, by the performance of such 
humanitarian services as are necessary and desirable for the welfare of 
the prisoners of war. To accomplish this task, the joint Red Cross teams 
shall provide assistance in the delivering and receiving of prisoners of war 
by both sides at the place(s) of delivery and reception of prisoners of war, 
and shall visit the prisoner of war camps of both sides to comfort the 
prisoners of war and to bring in and distribute gift articles for the comfort 
and welfare of the prisoners of war. The joint Red Cross teams may 
provide services to prisoners of war while en route from prisoner of war 
camps to the place(s) of delivery and reception of prisoners of war. 

b. The joint Red Cross teams shall be organized as set forth below: 

(1) One team shall be composed of twenty (20) members, namely, 
ten (10) representatives from the national Red Cross Societies of each side, 
to assist in thé delivering and receiving of prisoners of war by both sides at 
the place($) of delivery and reception of prisoners of war. The chairman- 
ship of this team shall alternate daily between representatives from the 
Red Cross Societies of the two sides. The work and services of this team 
„Shall be coordinated by the Committee for Repatriation of Prisoners of War. 

(2) One team shall be composed of sixty (60) members, namely, 
thirty (80) representatives from the national Red Cross Societies of each 
side, to visit the prisoner of war camps under the administration of the 
Korean People’s Army and the Chinese People’s Volunteers. This team 
may provide services to prisoners of war while en route from the prisoner of 
war camps to the place(s) of delivery and reception of prisoners of war. 
A representative of the Red Cross Society of the Democratic People’s 
Republic of Korea or of the Red Cross Society of the People’s Republie of 
China shall serve as chairman of this team. 

(3) One team shall be composed of sixty (60) members, namely, 
thirty (80) representatives from the national Red Cross Societies of each 
side, to visit the prisoner of war camps under the administration of the 
United Nations Command. This team may provide services to prisoners 
of war while en route from the prisoner of war camps to the place(s) of 
delivery and reception of prisoners of war. A representative of a Red 
Cross Society of a nation contributing forces to the United Nations Com- 
mand shall serve as chairman of the team. 

(4) In order to facilitate the functioning of each joint Red Cross: 
steam, sub-teams composed of not less than two (2) members from the team, 
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with an equal number of representatives from each side, may be formed 
as circumstances require. 

(5) Additional personnel such as drivers, clerks, and interpreters, 
and such equipment as may be required by the joint Red Cross teams to per- 
form their missions, shall be furnished by the Commander of each side to 
the team operating in the territory under his military control. 

(6) Whenever jointly agreed upon by the representatives of both 
sides on any joint Red Cross team, the size of such team may be increased or 
decreased, subject to confirmation by the Committee for Repatriation of 
Prisoners of War. 

c. The Commander of each side shall cooperate fully with the joint 
Red Cross teams in the performance of their functions, and undertakes 
to insure the security of the personnel of the joint Red Cross team in the 
area under his military control. The Commander of each side shall provide 
such logistic, administrative, and communications facilities as may be 
required by the team operating in the territory under his military control. 

d. The joint Red Cross teams shall be dissolved upon completion of the 
program of repatriation of all the prisoners of war specified in Sub-para- 
graph 51a hereof, who insist upon repatriation. 


58. a. The Commander of each side shall furnish to the Commander 
of the other side as soon as practicable, but not later than ten (10) days 
after this Armistice Agreement becomes effective, the following informa- 


tion concerning prisoners of war: 


(1) Complete data pertaining to the prisoners of war who escaped | 
sinee the effective date of the data last exchanged. 

(2) Insofar as practicable, information regarding name, nationality, 
rank, and other identification data, date and cause of death, and place of 
burial, of those prisoners of war who died while in his custody. ° 


b. If any prisoners of war escape or die after the effective date of the 
supplementary information specified above, the detaining side shall furnish 
to the other side, through the Committee for Repatriation of Prisoners of 
War, the date pertaining thereto in accordance with the provisions of Sub- 
paragraph 58a hereof. Such data shall be furnished at ten-day intervals 
until the completion of the program of delivery and reception of prisoners 
of war. 

c. Any escaped prisoner of war who returns to the custody of the de- 
taining side after the completion of the program of delivery and reception 
of prisoners of war shall be delivered to the Military Armistice Commission 


for disposition. 


59. a. All civilians who, at the time this Armistice Agreement becomes 
effective, are in territory under the military control of the Commander-in- 
Chief, United Nations Command, and who, on 24 June 1950, resided north e 
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of the Military Demarcation Line established in this Armistice Agreement 
shall, if they desire to return home, be permitted and assisted by the 
Commander-in-Chief, United Nations Command, to return to the area north 
of the Military Demarcation Line; and all civilians who, at the time this 
Armistice Agreement becomes effective, are in territory under the military 
control of the Supreme Commander of the Korean People’s Army and the 
Commander of the Chinese People’s Volunteers, and who, on 24 June 1950, 
resided south of the Military Demarcation Line established in this Armistice 
Agreement shall, if they desire to return home, be permitted and assisted 
by the Supreme Commander of the Korean People’s Army and the Com- 
mander of the Chinese People’s Volunteers to return to the area south of 
the Military Demarcation Line. The Commander of each side shall be 
responsible for publicizing widely throughout territory under his military 
control the contents of the provisions of this Sub-paragraph, and for calling 
upon the appropriate civil authorities to give necessary guidance and assist- 
ance to all such civilians who desire to return home. 

b. All civilians of foreign nationality who, at the time this Armistice 
Agreement becomes effective, are in territory under the military control of 
the Supreme Commander of the Korean People’s Army and the Com- 
mander of the Chinese People’s Volunteers shall, if they desire to proceed 
to territory under the military control of the Commander-in-Chief, United 
Nations COmmand, be permitted and assisted to do so; all civilians of 
foreign nationality who, at the time this Armistice Agreement becomes effec- 
tive, are in territory under the military control of the Commander-in-Chief, 
United Nations Command, shall, if they desire to proceed to territory under 
the military control of the Supreme Commander of the Korean People’s 
Army and the Commander of the Chinese People’s Volunteers, be per- 
mitted and assisted to do so. The Commander of each side shall be re- 
sponsible for publicizing widely throughout the territory under his military 
control the contents of the provisions of this Sub-paragraph, and for calling 
upon the appropriate civil authorities to give necessary guidance and assist- 
ance to all such civilians of foreign nationality who desire to proceed to 
territory under the military control of the Commander of the other side. 

c. Measures to assist in the return of civilians provided for in Sub- 
paragraph 59a hereof and the movement of civilians provided for in Sub- 
paragraph 59b hereof shall be commenced by both sides as soon as possible 
after this Armistice Agreement becomes effective. 

d. (1) A Committee for Assisting the Return of Displaced Civilians is 
hereby established. It shall be composed of four (4) officers of field grade, 
two (2) of whom shall be appointed by the Commander-in-Chief, United 
Nations Command, and two (2) of whom shall be appointed jointly by the 
Supreme Commander of the Korean People’s Army and the Commander 
of the Chinese People’s Volunteers. This Committee shall, under the gen- 
tral supervision and direction of the Military Armistice Commission, be 


204 ; THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


responsible for coordinating the specific plans of both sides for assistance 
to the return of the above-mentioned civilians, and for supervising the . 
execution by both sides of all the provisions of this Armistice Agreement - 
relating to the return of the above-mentioned civilians. It shall be the 
duty of this Committee to make necessary arrangements, including those of 
transportation, for expediting and coordinating the movement of the above- 
mentioned civilians; to select the crossing point(s) through which the 
above-mentioned civilians will cross the Military Demarcation Line; to 
arrange for security at the crossing point(s); and to carry out such other 
functions as are required to accomplish the return of the above-mentioned 
civilians. ; 
(2) When unable to reach agreement on any matter relating to its 
responsibilities, the Committee for Assisting the Return of Displaced 
Civilians shall immediately refer such matter to the Military Armistice 
Commission for decision. The Committee for Assisting the Return of 
Displaced Civilians shall maintain its headquarters in proximity to the - 
headquarters of the Military Armistice Commission. 

(3) The Committee for Assisting the Return of Displaced Civilians 
shall be dissolved by the Military Armistice Commission upon fulfillment 
of its mission. 


ARTICLE IV 


: RECOMMENDATIONS TO THE GOVERNMENTS CONCERNED ON*BOTH SIDES 


60. In order to insure the peaceful settlement of the Korean question, 
_ the military Commanders of both sides hereby recommend to the govern-« 
ments of the countries concerned on both sides that, within three (3) 
months after the Armistice Agreement is signed and becomes effective, a 
political conference of a higher level of both sides be held by representa- 
tives appointed respectively to settle through negotiation the questions o 
the withdrawal of all foreign forces from Korea, the peaceful settlement 
of the Korean question, ete. 


ARTICLE V 


MISCELLANEOUS 


61. Amendment and additions to this Armistice Agreement must be 
mutually agreed to by the Commanders of the opposing sides. 

62, The Articles and Paragraphs of this Armistice Agreement shall re- 
main in effect until expressly superseded either by mutually acceptable 
amendments and additions or by, provision in an appropriate agreement 
for a peaceful settlement at a political level between both sides. 

63. All of the provisions of this Armistice Agreement, other than Para- 
graph 12, shall become effective at 2200 hours on 27 July 1953. 

Done at PANMUNJOM, Korea, at 1000 hours on the 27th day of July, 
1958, in English, Korean, and Chinese, all texts being equally authentie.* 
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KIM IL SUNG PENG TEH-HUAI MARK W. CLARK 
Marshal, Democratic Commander, General, United States 
People’s Republic of Chinese People’s Army 
Korea Volunteers Commander-in-Chief, 
Supreme Commander, United Nations 
Korean People’s Army Command 
PRESENT l 
NAM IL W. K. HARRISON 
General, Korean People’s Army Lieutenant General, United States 
Senior Delegate, Army 


Delegation of the Korean People’s Senior Delegate, 
Army and the Chinese People’s United Nations Command Delega- 
Volunteers tion i 


TEMPORARY AGREEMENT SUPPLEMENTARY TO 
THE ARMISTICE AGREEMENT 


In order to meet the requirements of the disposition of the prisoners of 
war not for direct repatriation in accordance with the provisions of the 
Terms of Reference for Neutral Nations Repatriation Commission, the 
Commander-in-Chief, United Nations Command, on the one hand, and the 
Supreme Commander of the Korean People’s Army and the Commander of 
the Chinese Péople’s Volunteers, on the other hand, in pursuance of 
the provisions in Paragraph 61, Article V of the Agreement concerning a 
military armistice in Korea, agree to conclude the following Temporary 
Agreement supplementary to the Armistice Agreement: 


1. Under the provisions of Paragraphs 4 and 5, Article II of the Terms of 
Reference for Neutral Nations Repatriation Commission, the United Na- 
tions Command has the right to designate the area between the Military 
Demarcation Line end the eastern and southern boundaries of the De- 
militarized Zone between the Imjin River on the south and the road lead- 
ing south from Okum-ni on the northeast (the main road leading southeast 
from Panmunjom not included), as the area within which the United Na- 
tions Command will turn over the prisoners of war, who are not directly 
repatriated and whem the United Nations Command has the responsibility 
for keeping under its custody, to the Neutral Nations Repatriation Com- 
mission and the armed forces of India for custody. The United Nations 
Command shall, prior to the signing of the Armistice Agreement, inform the 
side of the Korean People’s Army and the Chinese People’s Volunteers of 
the approximate figures by nationality of such prisoners of war held in 
its custody. 

2. If there are prisoners of war under their custody who request not to 
be directly repatriated, the Korean People’s Army and the Chinese People’s 
Volunteers have the right to designate the area in the vicinity of Panmun- 
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jom between the Military Demarcation Line and the western and northern 
boundaries of the Demilitarized Zone, as the area within which such prison- 
ers of war will be turned over to the Neutral Nations Repatriation Commis- 
sion and the armed forces of India for custody. After knowing that there 
are prisoners of war under their custody who request not to be directly re- 
patriated, the Korean People’s Army and the Chinese People’s Volunteers 
shall inform the United Nations Command side of the approximate figures 
by nationality of such prisoners of war. 


8. In accordance with Paragraphs 8, 9, and 10, Article I of the Armistice 
Agreement, the following paragraphs are hereby provided: . 

a. After the cease-fire comes into effect, unarmed personnel of sath 

~ side shall be specifically authorized by the Military Armistice Com- 

mission to enter the above-mentioned area designated by their own 

side to perform necessary construction operations. None of such 

personnel shall remain in the above-mentioned areas upon the com- 
pletion of the construction operations. 

b. A definite number of prisoners of war as decided upon by both 
sides, who are in the respective custody of both sides and who are not 
directly repatriated, shall be specifically authorized by the Military 
Armistice Commission to'be escorted respectively by a certain number 
of armed forces of the detaining sides to the above-mentioned areas 
of custody designated respectively by both sides to be turned over to 
the Neutral Nations Repatriation Commission and the armed forces 
of India for custody. After the prisoners of war have been taken 
over, the armed forces of the detaining sides shall be withdrawn im- 
mediately from the areas of custody to the area under the control of 
their own side. . 

c. The personnel of the Neutral Nations Repatriation Commission 
and its subordinate bodies, the armed forces of India, the Red Cross 
Society of India, the explaining representatives and observation rep- 
resentatives of both sides, as well as the required material and equi 
ment, for exercising the functions provided for in the Terms of Refer- 
ence for Neutral Nations Repatriation Commission shall be specifically 
authorized by the Military Armistice Commission to, have the com- 
plete freedom of movement to, from, and within the above-mentioned 
areas designated respectively by both sides for the custody of prison 
ers of war. 


4. The provisions of Sub-paragraph 3c of this agreement shall not be 
construed as derogating from the privileges enjoyed by those personnel 
mentioned above under Paragraph 11, Article I of the Armistice Agree- 
ment. 

5. This Agreement shall be abrogated upon the completion of the mission 
provided for in the Terms of Reference for Neutral Nations Repatriation 
Commission. 

Done at Panmunjom, Korea, at 1000 hours on the 27th day of July, 
1953, in English, Korean and Chinese, all texts being equally authentic. 


[Same signatures as above] 
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